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2  United  States  of  America 

In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division. 

No.  1100-B  (Civil) 

ROSETTA  ALICE  KELLEY, 

Plaintiff, 

vs. 

UNITED  STATES  OE  AMERICA, 

Defendant. 

COMPLAINT  ON  UNITED  STATES  GOVERN- 
MENT INSURANCE  CONTRACT. 

Plaintiff  complains  of  defendant  and  alleges : 

I. 

That  plaintiff  is  a  citizen  of  the  United  States  of 
America  and  a  resident  of  the  Southern  District  of 
California,  Central  Division,  and  of  the  County  of 
San  Bernardino  therein. 

II. 

That  this  action  is  brought  under  the  War  Risk 
Insurance  Act  of  October  6th,  1917  and  the  World 
War  Veteran's  Act  of  June  7th,  1924,  and  amenda- 
tory acts,  and  is  based  upon  a  policy  of  Life  In- 
surance issued  under  and  by  virtue  of  said  acts  and 
the  laws  of  the  United  States  of  America  to  Thomas 
Joseph  Kelley,  now  deceased,  by  the  defendant. 

III. 

That  while  Thomas  Joseph  Kelley  was  in  the 
armed  forces  of  the  United  States  during  the  World 
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War  and  prior  to  his  discharge  therefrom,  he  ap- 
plied for  and  was  granted  $10,000.00  of  War  Risk 
Term  Insurance  and  paid  all  the  premiums  thereon 
through  the  month  of  January,  1919. 

IV. 

That  on  or  about  March  15,  1932,  the  said  Thomas 
Joseph  Kelley,  now  deceased,  applied  for  and  was 
granted  United  States  Government  Insurance  in 
the  sum  of  $5,000.00,  pursuant  to  Section  310  of 
the  World  War  Veterans'  Act,  as  amended,  and 
that  the  de-  [2]  fendant  issued  said  policy  and  that 
by  the  terms  thereof,  plaintiff  was  named  as  bene- 
ficiary in  the  event  of  the  death  of  said  Thomas 
Joseph  Kelley  wdiile  the  policy  was  in  full  force  and 
effect,  said  policy  being  No.  K-919,427.  That  plain- 
tiff is  informed  and  believes  and  on  such  informa- 
tion and  belief  alleges  that  the  premiums  on  said 
policy  Avere  paid  promptly  when  due,  through  the 
month  of  August,  1935,  and  thereafter,  the  exact 
date  being  unknown  to  plaintiff  but  well  known  to 
the  defendant. 

V. 

That  the  defendant  has  in  its  possession  said  pol- 
icy, and  has  refused  to  deliver  the  same  to  ])laintiff. 
That  plaintiff  is  informed  and  })elieves  and  on  such 
information  and  belief  alleges  that  said  policy  ])ro- 
vides  by  its  terms  that  it  is  payable  to  the  bene- 
ficiary in  a  lump  sum  in  the  event  that  the  said  in- 
sured died  while  the  policy  was  in  full  force  and 
effect,  and  that,  further,  by  the  terms  of  said  i^olicy. 
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and  by  virtue  of  certain  "extended  insurance  bene- 
fits", said  policy  is  still  in  full  force  and  effect  un- 
less matured  by  the  death  of  the  insured,  and  was 
in  full  force  and  effect  at  the  time  of  his  death.  That 
he  died  in  the  County  of  Los  Angeles  on  or  about 
August  10th,  1935. 

VI. 

That  subsequent  to  the  death  of  the  insured,  as 
aforesaid,  and  prior  to  on  or  about  October  6th, 
1936,  the  exact  date  being  unknown  to  plaintiff  but 
well  known  to  defendant,  application  was  made  to 
the  defendant  for  payment  of  the  benefits  due  plain- 
tiff under  the  terms  of  said  policy,  and  that  on  or 
about  October  6th,  1936,  H.  L.  McCoy,  as  Director 
of  Insurance,  on  behalf  of  the  defendant  and  the 
Insurance  Claims  Council  of  the  Veterans'  Admin- 
istration of  the  United  States,  denied  liability  and 
disagreed  with  plaintiff;  that  thereupon  plaintiff 
appealed  to  the  Administrator  of  Veterans'  Affairs, 
who,  on  or  about  January  22nd,  1936,  denied  said 
appeal  and  affirmed  all  prior  decisions,  and  that  a 
disagreement  exists  between  the  plaintiff  and  the 
defendant  as  to  her  rights  to  receive  the  benefits 
under  said  policy,  in  the  sum  of  [3]  $5,000.00,  as 
such  beneficiary. 

VII. 

That  during  his  lifetime,  said  Thomas  Joseph 
Kelley  kept  or  performed  all  of  the  things  to  be 
done,  kept  or  performed  on  his  part,  under  the 
terms  of  said  policy  or  contract,  and  that  plaintiff, 
between  August  10th,  1935,  and  October  6th,  1936, 
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the  exact  date  being  unknown  to  ])laintiff  but  well 
known  t,o  the  defendant,  made  due  proof  to  the 
defendant  of  her  right  to  such  benefits  and  as  to  the 
death  of  the  insured,  and  as  otherwise  required  by 
h\w  and  the  terms  of  said  policy. 

VIII. 

That  plaintiff  has  employed  Sylvester  Hoffmann, 
Esq.,  an  attorney  and  counsellor  at  law,  duly 
licensed  and  admitted  to  practice  before  this  Court 
and  all  other  Courts  in  the  State  of  California,  to 
bring  and  prosecute  this  action  and  that  a  reason- 
able attorney's  fee  to  be  allowed  to  plaintiff's  attor- 
ney for  his  services  in  this  action  is  10%,  of  the 
amount  of  insurance  recovered  and  to  be  paid  by  the 
defendant  out  of  the  payment  to  be  made  under 
any  judgment  or  decree  in  favor  of  plaintiff,  pay- 
able at  a  rate  not  exceeding  one-tenth  of  each  such 
payments  until  paid,  in  the  manner  provided  by 
Section  500  of  the  World  War  Veterans  Act  of 
1924  as  amended. 

Wherefore,  plaintiff  prays  judgment  as  follows: 

1.  For  the  sum  of  $5,000.00  and  such  other  bene- 
fits as  she  may  be  entitled  to  as  beneficiary  under 
the  aforesaid  insurance. 

2.  Determining  and  allowing  plaintift"s  attorney 
a  reasonable  attorney's  fee  in  an  amount  not  to  ex- 
ceed ten  percent  (10%  )  of  the  anioimt  recovercMl, 
and  to  be  ])aid  by  the  defendant  out  of  the  pay- 
ments to  be  made  under  the  judgment  or  decree 
and  in  the  manner  as  provided  by  law. 
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3.  For  such  other  and  further  relief  as  may  be 
just,  equitable  and  proper  in  the  premises. 

SYLVESTER  HOFFMANN 

Attorney  for  plaintiff  [4] 

United  States  of  America 
Southern  District  of  California 
Central  Division. — ss. 

Rosetta  Alice  Kelley,  being  by  me  first  duly 
sworn,  deposes  and  says  that  she  is  the  plaintiff  in 
the  above  entitled  action ;  that,  she  has  read  the  fore- 
going Complaint  on  United  States  Government  In- 
surance Contract  and  knows  the  contents  thereof; 
and  that  the  same  is  true  of  her  ovm.  knowledge, 
except  as  to  the  matters  which  are  therein  stated 
upon  her  information  or  belief,  and  as  to  those  mat- 
ters she  believes  is  to  be  true. 

ROSETTA  ALICE  KELLEY 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  July,  1940. 

[Seal]  JOHN  HIB 

Notary  Public  in  and  for  the  Coimty  of  San  Ber- 
nardino, State  of  California. 

[Endorsed] :  Filed  Aug.  7,  1940.  [5] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant,  the  United  States  of 
America,    by    its    attorneys,    Wm.    Fleet    Palmer, 


vs.  Rosetta  Alice  Kelley  7 

United  States  Attorney  for  the  Southern  District 
of  California,  Daniel  Dillon,  Attorney,  Department 
of  Justice,  and  Attilio  di  Girolamo,  Attorney,  De- 
partment of  Justice,  and  for  answer  to  the  com- 
plaint filed  herein  admits,  denies,  and  alleges: 

First  Defense 

I. 

Defendant  denies  the  allegations  contained  in 
paragraph  designated  I  for  want  of  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth 
thereof. 

II. 

Defendant  admits  the  allegations  contained  in 
paragraph  designated  II  of  the  complaint. 

III. 

Defendant  admits  the  allegations  contained  in 
paragraph  designated  III  of  the  complaint. 

IV. 

Defendant  denies  the  allegations  contained  in 
paragraph  designated  IV  of  the  complaint  except 
as  specifically  admitted  and  alleged  in  the  second 
defense  herein.  [6] 

V. 

Answering  the  allegations  of  paragraph  desig- 
nated V  of  the  complaint,  defendant  admits  that  it 
now  has  possession  of  the  policy  of  insurance 
tlierein  referred  to,  admits  that  said  policy  of  in- 
surance contained  a  provision  for  the  payment  of 
the  proceeds  thereof  in  one  sum  to  the  plaintiff 
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herein  in  the  event  the  policy  matured  while  in  full 
force  and  effect  by  the  death  of  the  insured,  admits 
that  the  insured,  Thomas  Joseph  Kelley,  died  on 
August  10,  1935,  but  denies  all  of  the  remaining 
allegations  of  said  paragraph. 

VI. 

Defendant  denies  the  allegations  contained  in 
paragraph  designated  VI  of  the  complaint,  but  in 
further  answer  thereto  admits  and  alleges  that  on 
August  26,  1935,  the  plaintiff  herein  filed  in  the 
Veterans  Administration  a  claim  for  the  payment 
to  her  of  the  proceeds  of  said  policy  of  insurance; 
that  on  August  29,  1935,  the  Director  of  Insurance 
of  the  Veterans  Administration  rendered  a  decision 
to  the  effect  that  the  insurance  was  not  payable  to 
the  plaintiff  because  in  his  application  for  insur- 
ance, exectued  March  15,  1932,  Thomas  Joseph 
Kelley  withheld  information  material  to  the  risk 
and  made  fraudulent  misrepresentations  in  regard 
to  his  health  and  his  consultation  with  and  treat- 
ment by  physicians  and  thus  denied  the  claim,  so 
notifying  the  plaintiff  on  August  29,  1935  and  Jan- 
uary 8,  1936;  that  on  July  31,  1936,  the  plaintiff 
filed  an  appeal  from  said  decision  to  the  Adminis- 
trator of  Veterans'  Affairs  and  on  September  28, 
1936,  the  Administrator  rendered  a  decision  affirm- 
ing the  prior  action  of  the  Director  of  Insurance 
and  denying  the  claim  for  insurance  benefits,  of 
which   action   the  plaintiff  was  notified  by  letter 
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from  the  Director  of  Insurance  dated  October  6, 
1936. 

VII. 
Defendant    denies    the    allegations   contained   in 
paragraph  designated  VII  of  the  complaint.   [7] 

VIII. 

Defendant  alleges  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph 
designated  VIII  of  the  complaint  but  says  that  in 
the  event  of  plaintiff's  recovery  herein,  the  court 
may,  at  its  discretion,  allow  a  reasonable  attorney's 
fee  subject  to  the  provisions  of  Section  500,  "World 
War  Veterans'  Act,  1924,  as  amended. 

Second  Defense 

Further  answering  herein,  defendant  says  that  on 
March  15,  1932,  Thomas  Joseph  Kelley,  not  having 
been  protected  by  yearly  renewable  term  insurance 
or  United  States  Government  life  insurance  subse- 
quent to  the  month  of  January  1919,  executed  an 
application  for  the  issuance  of  United  States  Gov- 
ernment life  insurance  under  the  provisions  of  Sec- 
tion 310,  World  War  Veterans'  Act,  1924,  as 
amended,  and  submitted  said  application  to  the 
Veterans  Administration  for  the  issuance  of  a  con- 
tract of  insurance  in  the  principal  amount  of 
$5,000;  that  in  said  application  for  insurance, 
'I'liomas  Joseph  Kelley  represented  that  he  had 
never    applied    for    Government    compensation    or 
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pension,  that  he  was  then  in  good  health,  that  he 
had  never  been  treated  for  any  disease  of  the  heart 
or  blood  vessels  or  genito-urinary  organs,  that  he 
had  not  been  ill,  contracted  any  disease,  suffered 
any  injury  or  consulted  a  physician  in  regard  to 
his  health  since  the  date  of  his  discharge  except 
that  he  had  a  hemorrhoidectomy  in  September 
1920;  that  in  said  application  for  insurance  the 
said  Thomas  Joseph  Kelley  further  represented 
that  he  had  never  had  syphilis.  Defendant  says 
that,  relying  upon  the  representations  of  Thomas 
Joseph  Kelley  in  his  application  for  insurance,  the 
Insurance  Division  of  the  Veterans  Administra- 
tion, charged  with  the  administration  of  Govern- 
ment insurance,  approved  [8]  said  application  for 
insurance  and  issued  to  said  Thomas  Joseph  Kelley 
a  contract  of  United  States  Government  life  insur- 
ance in  the  principal  sum  of  $5,000,  No.  K-919,427, 
and  defendant  saj^s  that  the  aforesaid  representa- 
tions of  Thomas  J.  Kelley  in  the  said  application 
for  insurance  were  untrue,  false  and  fraudulent  in 
that,  contrary  to  the  facts  stated  in  said  application, 
the  said  Thomas  Joseph  Kelley  had  theretofore,  on 
September  3,  1931,  filed  in  the  United  States  Vet- 
erans Bureau  at  Los  Angeles,  California,  his  appli- 
cations for  disability  compensation  and  disability 
allowance  representing  therein  that  he  then  had 
heart  trouble,  rheumatism  and  spinal  trouble  which 
had  been  incurred  in  1918  and  that  he  had  received 
treatment  by  a  private  physician  in  September  1930 
and  March  1931 ;  that  pursuant  to  said  applications 
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for  disability  compensation  and  disability  allow- 
ance, Thomas  Joseph  Kelley  had  consulted  with 
and  been  examined  by  physicians  of  the  United 
States  Veterans  Administration  at  Los  Angeles, 
California,  on  October  28,  1931,  at  which  time  he 
had  syphilis,  manifested  by  a  positive  Wassermann, 
and  sortitis;  that  Thomas  Joseph  Kelley  w^as  then 
notified  of  the  findings  of  the  Veterans  Bureau 
l^hysicians,  Los  Angeles,  California,  and  on  No- 
vember 17,  1931,  was  again  notified  in  writing  that 
he  had  chronic  sortitis.  Defendant  further  says 
that  notwithstanding  Thomas  Joseph  Kelley 's  rep- 
resentation in  his  application  for  insurance  that  he 
had  not  consulted  any  physicians  in  regard  to  his 
health  since  the  date  of  his  discharge,  he  had  in 
fact  not  only  consulted  physicians  of  the  Veterans 
Bureau,  Los  Angeles,  California,  in  regard  to  his 
health  not  more  than  five  months  prior  to  the  said 
application  but  had  also  consulted  a  private  physi- 
cian in  regard  to  his  health  in  September  1930  and 
March  1931;  that,  notwithstanding  his  representa- 
tion in  his  application  for  insurance  that  he  was 
in  good  health,  the  said  Thomas  Joseph  Kelley  was 
not  in  good  health  on  March  15,  1932,  and  well  knew 
that  he  was  not  then  in  good  health,  having  thereto- 
fore [9]  known  that  he  had  heart  trouble,  spinal 
trouble  and  rheumatism  and  having  also  been  in- 
formed that  he  had  chronic  sortitis.  Defendant  fui'- 
ther  says  that  the  said  Thomas  Joseph  Kelley  was 
discharged  from  the  military  service  of  the  United 
States  on  January  16,  1919,  and  that  in  his  a])pli- 
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cation  for  insurance  he,  therefore,  falsely  and  frau- 
dulently represented  that  he  had  not  consulted  a 
physician  in  regard  to  his  health  since  January  16, 
1919.  Defendant  further  alleges  the  facts  to  be  that 
Thomas  Joseph  Kelley,  on  March  15,  1932,  well 
knew  that  he  had  theretofore,  on  September  3,  1931, 
filed  in  Los  Angeles,  California,  claims  for  disabil- 
ity compensation  and  disability  allowance;  that  he 
then  well  knew  that  he  was  not  then  in  good  health ; 
that  he  then  well  knew  that  he  had  theretofore  con- 
sulted physicians  in  regard  to  his  health  since  the 
date  of  his  discharge  from  service;  that,  notwith- 
standing his  representations  to  the  contrary,  he 
well  knew  that  he  then  had  syphilis  and  sortitis; 
that  he  misrepresented  the  facts  in  regard  to  the 
condition  of  his  healtli,  his  consultation  with  and 
treatment  by  physicians  and  conceal  the  facts  re- 
lating to  his  filing  claims  for  disability  compensa- 
tion and  disability  allowance,  the  state  of  his  health 
and  his  consultation  with  and  treatment  by  physi- 
cians, all  with  the  intent  to  deceive  the  defendant 
and  thereby  procure  the  issuance  of  the  contract 
of  insurance  involved  in  this  action ;  that  if  the  said 
Thomas  Joseph  Kelley  had  made  true  statements 
and  a  full  disclosure  of  said  material  facts  in  his 
application  for  insurance,  the  contract  of  insurance 
involved  herein  would  not  have  been  issued,  that 
the  said  misrepresentations  and  concealments  were 
not  discovered  by  the  Insurance  Division  of  the 
Veterans  Administration  until  the  claim  for  insur- 
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ance  benefits  had  been  filed  in  the  Veterans  Admin- 
istration by  the  plaintiff  herein. 

Wherefore,  defendant  says  that  by  reason  of  the 
false  and  fraudulent  representations  and  conceal- 
ments of  said  Thomas  Joseph  [10]  Kelley  in  his 
application  for  insurance  executed  on  March  15, 
1932,  plaintiff  herein  is  not  entitled  to  recover  un- 
der the  contract  of  insurance  involved  in  this  action 
and  defendant  prays  that  plaintiff  take  nothing  by 
her  suit. 

WM.  FLEET  PALMER 

United  States  Attorney. 

DANIEL  DILLON 

Attorney,  Department  of  Justice. 

ATTILIO  DI  GIROLAMO 
Attorney,  Department  of  Justice. 

The  defendant  hereby  serves  notice  that  a  jury 
trial  is  demanded  in  the  above  entitled  case.  [11] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

United  States  of  America, 
Southern  District  of  California — ss. 

Eva  P.  King,  being  first  duly  sworn,  deposes  and 
says: 

That  she  is  a  citizen  of  the  United  States  and  a 
resident  of  Los  Angeles  County,  California;  that 
her  business  address  is  677  U.  S.  P.  O.  and  Court 
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House,  Los  Angeles,  California;  that  she  is  over 
the  age  of  eighteen  years,  and  not  a  party  to  the 
above-entitled  action; 

That  on  November  18,  1940  she  deposited  in  the 
United  States  Mails  in  the  Post  Office  at  Temple 
and  Main  Streets,  Los  Angeles,  California,  in  the 
above-entitled  action,  in  an  envelope  bearing  the 
requisite  postage,  a  copy  of  Answer  addressed  to 
Sylvester  Hoffmann,  Attorney-at-Law,  215  West 
Fifth  Street,  Los  Angeles,  California,  Attorney  for 
Plaintiff,  at  which  place  there  is  a  delivery  service 
by  United  States  Mail  from  said  post  office. 

EVA  P.  KING 

Subscribed  and  sworn  to  before  me,  this  18  day 
of  November,  1940. 

R.  S.  ZIMMERMAN, 

Clerk,  U.  S.  District  Court, 
Southern  District  of  California 
By  J.  M.  HORN 

Deputy. 

[Endorsed] :  Filed  Nov.  18, 1940.  [12] 
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At  a  stated  term,  to  wit:  The  February  Term 
A.  D.  1941,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Wednesday  the  28th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-one : 
Present : 

The  Honorable  J.  F.  T.  O'Connor,  District  Judge. 
[Title  of  Cause.] 

This  cause  coming  before  the  Court  for  further 
jury  trial  of  the  issues  involved  in  this  cause,  at 
the  hour  of  10:38  o'clock  A.  M.,  Sylvester  Hoffman, 
Esq.,  appearing  as  counsel  for  the  plaintiff,  Rosetta 
Alice  Kelley,  who  is  present  in  court;  Daniel  Dil- 
lon, Esq.,  Assistant  U.  S.  Attorney,  appearing  as 
counsel  for  the  Government;  and  Ben  A.  Bell 
being  present  in  court  as  stenographic  reporter  of 
the  testimony  and  the  proceedings,  and  the  jury 
being  present,  and  the  Court  having  ordered  that 
the  trial  be  proceeded  with,  *  *  * 

At  the  hour  of  3:33  P.  M.,  the  jury  return  into 
the  court  room,  and  all  being  present  as  before, 
including  counsel  for  both  sides,  and  the  plaintiff 
being  absent,  and  the  (;ourt  having  reconvened,  and 
counsel  having  stipulated  that  the  jury  is  present, 
the  jury  are  asked  if  they  have  agreed  upon  a 
verdict,  and  the  jury  having  stated,  through  its 
foreman,    that    it    has    so    agreed,   said   verdict    is 
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presented  by  the  foreman  of  the  jury  to  the  Court, 

read  by  the  clerk,  and  ordered  filed  and  entered 

herein,  to  wit : 

*  *  *  *  ^  *  *    [IS"] 


[Title  of  District  Court  and  Cause.] 

VERDICT  OF  THE  JURY 

We,  the  jury  in  the  above  entitled  cause,  find  in 
favor  of  the  plaintiff  and  against  the  defendant. 

Dated:  Los  Angeles,  California,  May  28th,  1941. 
E.  M.  GULLICK 

Foreman  of  the  Jury. 

[Endorsed] :  Filed  May  28, 1941.  [14] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  1100-O'C— Civil 

ROSETTA  ALICE  KELLEY, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  above  entitled  cause  came  on  regularly  for 
trial   on   the   27th   day  of   May,   1941,  before  the 
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Court  sitting  with  a  jury,  Sylvester  Hoffmann,  Esq., 
appearing  for  the  plaintiff  and  William  Fleet 
Palmer,  United  States  Attorney  and  Daniel  Dillon, 
Esq.,  Attorney  for  Department  of  Justice  appear- 
ing for  the  defendant;  and  evidence  both  oral  and 
documentary  having  been  introduced,  the  cause 
argued,  and  the  jury  instructed  by  the  Court,  and 
the  cause  submitted  to  the  jury  for  its  verdict,  and 
the  jmy  having  thereui)on  rendered  the  following 
verdict:  We,  the  jury  in  the  above  entitled  cause, 
find  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. 

Wherefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  it  is  Ordered,  Adjudged 
and  Decreed  that  Rosetta  Alice  Kelley,  the  plaintiff 
herein,  do  have  and  recover  from  the  United  States 
of  America,  the  defendant,  the  sum  of  $5,000.00, 
lawful  money  of  the  United  States,  payable  in  one 
lump  sum  payment,  pursuant  to  the  terms  of  that 
certain  United  States  Government  Life  Insurance 
Contract  or  policy  No.  K  919427;  and  the  Court 
having  found  that  the  sum  of  $500.00  is  a  reason- 
able fee  for  Sylvester  Hoffmann,  Esq.,  tlie  attorney 
for  the  plaintiff. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  Sylvester  Hoffmann,  Esq.,  be,  and  he  is 
hereby  allowed,  the  said  sum  of  $500.00,  as  and  for 
his  fee  in  the  prosecution  of  the  above  [15]  entitled 
action  for  the  plaintiff,  to  be  paid  by  the  United 
States  Veterans'  Administration  or  its  successor  to 
said  attorney  out  of  the  payment  to  be  made  to  the 
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plaintiff,  her  heirs,  personal  representatives,  execu- 
tors, administrators  and  assigns,  under  this  judg- 
ment. 

Dated :  this  2nd  day  of  Jime,  1941. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge 

Approved  as  to  form : 
WM.  FLEET  PALMER 

United  States  Attorney 

DANIEL  DILLON 

Att;omey,  Department  of  Justice 
Attorneys  for  defendant. 
[Endorsed] :  Filed  Jun.  2,  1941. 
Judgment  entered  June  2, 1941. 

Docketed  June  2,  1941,  C.  O.  Book  5,  Page  553. 
R.  S.  ZIMMERMAN, 
Clerk, 
By  FRANCIS  E.  CROSS 

Deputy.  [16] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To:   Rosetta  Alice  Kelley,   Plaintiff  in  the   al)ove 

entitled  case,  and 
To:  Sylvester  Hoffmann,  Attorney-at-Law,  215 West 
Fifth  Street,  Los  Angeles,  California,  her  at- 
torney : 

You  and  Each  of  You  are  hereby  notified  that  at 
the  calling  of  the  Law  and  Motion  Calendar  in  the 
Court  of  the  Honorable  J.  F.  T.  O'Connor,  one  of 
the  Judges  of  the  above  entitled  Court,  at  his  Court 
Room  in  the  U.  S.  Post  Office  and  Court  House, 
Los  Angeles,  California,  on  the  16th  day  of  June, 
1941,  at  10:00  o'clock,  A.  M.,  or  as  soon  thereafter 
as  comisel  may  be  heard,  the  defendant  by  its  coun- 
sel will  move  the  Court  to  vacate  the  jury  verdict 
heretofore  rendered  in  the  above  entitled  cause  on 
May  28,  1941,  and  will  move  for  a  judgment  in 
favor  of  the  defendant  notwithstanding  the  verdict. 

Furthermore,  in  the  event  of  the  denial  of  the 
motion  for  a  judgment  in  favor  of  the  defendant 
notwithstanding  the  verdict,  the  defendant  will 
move  that  the  verdict  entered  herein  be  vacated  and 
that  the  defendant  be  granted  a  new  trial. 

Said  motion  will  be  based  on  the  following 
grounds : 

I. 

That  defendant,  by  its  evidence,  established  with- 
out contradiction  that  material  representations  in 
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the  insured's  application  for  insurance  were  known 
to  be  untrue  by  the  insured  when  made,  and  that 
[17]  this  invalidated  the  policy  without  further 
proof  of  actual  conscious  design  to  defraud,  and, 
accordingly,  defendant's  motion  for  a  directed  ver- 
dict should  have  been  given  by  this  Court. 

II. 

That  after  defendant  had  by  affirmative  evidence 
estal3lished  the  fact  that  material  misrepresenta- 
tions had  been  made  in  the  insured's  application  for 
insurance,  the  same  being  known  to  be  untrue  by 
the  insured,  that  plaintiff  did  not  by  substantial 
credible  evidence  establish  this  fact  to  the  contrary, 
accordingly,  the  jury's  verdict  was  contrary  to  the 
greater  weight  of  the  evidence  and  that  if  the  jury's 
verdict  is  allowed  to  stand  the  defeiidant  will  suffer 
an  injustice  thereby. 

Dated  this  6th  day  of  June,  1941. 

WM.  FLEET  PALMER 

United  States  Attorney. 
DANIEL  DILLON 

Attorney,  Department  of  Justice. 
Attornej^s  for  Defendant.  [18] 
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[Title  of  District  Court  and  Cause.] 
MOTION 

Comes  Now  the  defendant,  the  United  States  of 
America,  by  Wm.  Fleet  Palmer,  United  States  At- 
torney for  the  Southern  District  of  California,  and 
Daniel  Dillon,  Attorney,  Department  of  Justice, 
and  moves  the  Court  that  the  jury  verdict  rendered 
herein  on  the  28th  day  of  May,  1941,  be  vacated  and 
that  judgment  be  entered  for  the  defendant  not- 
withstanding the  verdict  and  in  accordance  with 
defendant's  motion  for  a  directed  verdict  made  at 
the  close  of  all  the  evidence. 

Furthermore,  in  the  event  of  the  denial  of  the 
defendant's  motion  for  judgment  notwithstanding 
the  verdict,  the  defendant  moves  in  the  alternative 
that  the  verdict  be  vacated  and  that  the  defendant 
be  granted  a  new  trial. 

The  defendant  bases  its  motion  on  the  following 
grounds : 

I. 

That  defendant,  by  its  evidence,  established  with- 
out contradiction  that  material  representations  in 
the  insured's  application  for  insurance  were  known 
to  be  untrue  by  the  insured  when  made,  and  that 
this  invalidated  the  policy  without  further  proof  of 
actual  conscious  design  to  defraud,  and,  accord- 
ingly, defendant's  motion  for  a  directed  verdict 
should  have  been  given  by  this  Court. 
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II. 

That  after  defendant  had  by  affirmative  evidence 
established  the  fact  that  material  misrepresentations 
had  been  made  in  the  insured's  [19]  application  for 
insurance,  the  same  being  known  to  be  untrue  by 
the  insured,  that  plaintiff  did  not  by  substantial 
credible  evidence  establish  this  fact  to  the  contrary, 
accordingly,  the  jury's  verdict  was  contrary  to  the 
greater  w^eight  of  the  evidence  and  that  if  the  jury's 
verdict  is  allowed  to  stand  the  defendant  will  suffer 
an  injustice  thereby. 

III. 

That  it  was  immaterial  whether  the  omission  to 
communicate  a  material  fact  by  this  insured  arose 
from  intention,  indifference,  or  mistake,  or  from  it 
not  being  present  to  the  mind  of  the  party  who  should 
communicate  it,  that  the  fact  was  one  which  it  was 
material  to  make  known;  accordingly,  the  defend- 
ant's motion  for  a  directed  verdict  at  the  close  of 
all  the  evidence  should  have  been  sustained. 

IV. 

That  the  preponderance  of  the  evidence  was  in 
favor  of  the  defendant  and  the  defendant's  motion 
based  on  that  ground  at  the  close  of  the  case  should 
have  been  granted. 

V. 

That  the  verdict  of  the  jury  was  contrary  to  the 
law  of  the  case. 
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Dated  this  6th  day  of  June,  1941. 

WM.  FLEET  PALMEE 

United  States  Attorney. 
DANIEL  DILLON 

Attorney,  Department  of  Justice. 

[Endorsed] :  Filed  June  6, 1941.  [20] 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  motion  of  the  United  States  of  America  to 
vacate  the  jury  verdict  heretofore  rendered  in  the 
above  entitled  cause  on  May  28,  1941,  and  motion 
for  judgment  in  favor  of  defendant  notwithstand- 
ing the  verdict  and  motion  that  the  defendant  be 
granted  a  new  trial  having  come  on  regularly  to  be 
heard  before  the  above  entitled  court  on  the  16th 
day  of  Jmie,  1941,  at  10:00  o'clock  A.  M.  of  said 
day  and  date,  the  court,  after  arguments  of  counsel 
for  the  plaintiff  and  defendant,  and  after  due  con- 
sideration thereof,  hereby  denies  each  and  all  of 
said  motions  made  for  and  on  behalf  of  defendant, 
United  States  of  America. 

Dated  at  Los  Angeles,  California  this  2nd  day  of 
July,  A.  D.  1941. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge 
[Endorsed] :  Filed  Jul.  2, 1941.  [21] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above  named,  by  its  counsel 
Wm.  Fleet  Palmer,  United  States  Attorney  for  the 
Southern  District  of  California,  and  Daniel  Dillon, 
Attorney,  Department  of  Justice,  hereby  appeals  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  in  favor  of  the  plaintiff 
entered  in  the  above  entitled  cause  on  Jmie  2,  1941. 
WM.  FLEET  PALMEE 

United  States  Attorney. 
DANIEL  DILLON 

Attorney,  Department  of  Justice. 
Attorneys  for  Defendant. 

[Endorsed] :   Filed  Sep.  30,  1941  and  copy  mailed 
to  Atty.  for  Plf . 

R.  S.  ZIMMERMAN 
Clerk. 
^  By  EDMUND  L.  SMITH, 

\  Deputy.  [22] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  THE 
RECORD  ON  APPEAL  AND  TO  DOCKET 
THE  CAUSE. 

Good  cause  appearing  therefor, 
It  Is  Hereby  Ordered  that  the  time  within  which 
to  file  the  record  on  appeal  and  docket  the  above- 
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entitled  cause  in  the  United  States  Circuit  Court  of 
AjDpeals  for  the  Ninth  Circuit  be,  and  the  same 
hereby  is,  extended  to  and  including  the  29th  day 
of  December,  1941. 

Dated  this  5th  day  of  November,  1941. 
J.  F.  T.  O'CONNOR 

United  States  District  Judge 

[Endorsed] :  Filed  Nov.  5,  1941.  [23] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  THE 
TRANSMITTING  OF  ALL  EXHIBITS  IN- 
TRODUCED AT  THE  TRIAL  TO  THE 
CIRCUIT  COURT  OF  APPEALS. 

(Rule  75 (i)). 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
all  of  the  exhibits  introduced  at  the  trial  of  the 
above-entitled  cause  may  be  sent  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  pursuant 
to  Rule  75 (i)  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States,  and  that  tlie 
Court  may  make  such  order  for  the  safekeeping, 
transportation  and  return  thereof  as  it  deems 
proper. 
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Dated  this  16th  day  of  January,  1942. 
WM.  FLEET  PALMER 

United  States  Attorney. 
DANIEL  DILLON 

Attorney,  Department  of  Justice. 
Attorneys  for  Defendant. 
SYLVESTER  HOFFMANN 
Attorney  for  Plaintiff. 
It  Is  So  Ordered  this  16  day  of  Jan.  1942. 
J.  F.T.  O'CONNOR 

United  States  District  Judge. 
[Endorsed] :  Filed  Jan.  16, 1942.  [24] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  THE 
RECORD  ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
the  following  hereinafter  enumerated  parts  of  the 
record,  proceedings,  and  evidence  be  included  in 
and  shall  constitute  the  record  on  appeal  herein, 
pursuant  to  Rule  75(f)  of  the  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States : 

1.  Complaint 

2.  Answer 

3.  Minute  Order  directing  filing  of  Jury  Verdict 

4.  Judgment 

5.  Defendant's  Notice  of  Motion  and  Motion  for 
Judgment  Notwithstanding  the  Verdict 
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6.  Minute  Order  denying  defendant's  Motion  for 
Judgment  Nothwithstanding  the  Verdict 

7.  Reporter's  complete  transcript  of  all  proceed- 
ings and  all  exhibits  introduced  in  evidence  at  the 
trial  including  deposition  on  behalf  of  defendant 
of  Richard  B.  Posey.  [25] 

8.  Notice  of  Appeal 

9.  Order  extending  time  to  December  29,  1941, 
to  file  the  record  on  appeal  and  to  docket  the  cause. 

10.  Order  extending  time  to  January  29,  1942, 
to  file  the  record  on  appeal  and  to  docket  the  cause, 
signed  by  Albert  Lee  Stephens,  Judge,  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth 
Circuit. 

11.  Stipulation  and  order  for  transmitting  all 
exhibits 

12.  This  stipulation  designating  the  contents  of 
the  record  on  appeal 

13.  Certificate  of  Clerk  authenticating  the 
record. 

WM.  FLEET  PALMER 

United  States  Attorney. 
DANIEL  DILLON 

Attorney,  Department  of  Justice. 
Attorneys  for  Defendant. 
SYLVESTER  HOFFMANN 
Attorney  for  Plaintiff. 
[Endorsed] :  Filed  Jan.  16, 1942.  [26] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  R.  S.  Zimmerman,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereb}^  certify  that  the  foregoing 
pages  numbered  from  1  to  26  inclusive  contain  full, 
true  and  correct  copies  of  Complaint;  Answer  to 
Complaint;  Minutes  and  Order  on  Return  of  Ver- 
dict; Verdict;  Judgment;  Notice  of  Motion  and 
Motion  for  Judgment  Notwithstanding  the  Verdict 
or  in  the  Alternative  for  New  Trial;  Order  Deny- 
ing Motions;  Notice  of  Appeal;  Order  Extending 
Time  to  Docket  Appeal;  Stipulation  and  Order  for 
Transmittal  of  Original  Exhibits;  Stipulation 
Designating  Contents  of  Record  on  Appeal,  which 
together  with  the  Reporter's  Transcript  of  Testi- 
mony and  Proceedings,  Exhibits  and  Deposition 
transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  21st  day  of  January,  A.  D.  1942. 
[Seal]  R.  S.  ZIMMERMAN, 

Clerk 
By  EDMUND  L.  SMITH, 

Deputy. 
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[Title  of  District  Court  and  Cause.] 

TESTIMONY 

Appearances : 

For  the  Plaintiff: 

SYLVESTER  HOFFMAN,  Esq., 
819  Chester  Williams  Building, 
Los  Angeles,  California. 

For  the  Defendant : 

WM.  FLEET  PALMER, 

United  States  Attorney;  and 
DANIEL  DILLON, 

Attorney 

Department  of  Justice.  [1*] 

Los  Angeles,  California 
Tuesday,  May  27,  1941—10:00  o'clock  A.  M. 

The  Court:  Rosetta  Kelley  vs.  United  States, 
for  jury  trial. 

Mr.  Hoffman :     Ready  for  Plaintiff. 

Mr.  Dillon :     Government  is  ready,  your  Honor. 

The  Court :     Very  well.  Call  the  jury. 

(Whereupon  a  jury  was  impaneled  to  try  the 
case.) 

Mr.  Hoffman :  Plaintiff  asks  that  we  may 
amend  the  complaint.  Tlio  last  lino  of  page  1, 
Pavagi-a])]]  W ,  your  Honor,  starts  out  witli  tlio 
figures  "510."  Tlic  last  word  before  tliat  in  flic 
line  ab<)V(»  says  "Section  510."  Tliat  should  ])o 
"olO,"  and  coimsel  has  no  objection  to  sucli  an 
.'niKMulinciil.     'Hie    fact    is,    that    is    tlic    section    of 


•Page    numbering    appearing    at    top    of    page    of    original    certified 
Reporter's  Transcript. 


3D  United  States  of  America 

the  statute  that  authorizes  the  policy  to  be  issued. 

I  ask  the  Government,  is  it  stipulated  that 
Rosetta  Alice  Kelley,  the  Plaintiff,  was  a  citizen 
of  the  United  States  in  the  Southern  District  of 
California,  Central  Division,  County  of  San  Ber- 
nardino, on  August  7,  1940  at  the  time  the  com- 
plaint was  filed. 

Mr.  Dillon :     So  stipulated. 

Mr.  Hoffman:  And,  your  Honor,  it  is  admitted 
b}^  tlie  pleadings  that  Thomas  Joseph  Kelley  was 
in  the  armed  forces  of  the  United  States  during 
the  World  War  and  had  applied  for  [2]  and  was 
granted  War  Risk  insurance. 

The  Court:  That  is  admitted  by  the  answer. 
That  is  Paragraph  II. 

Mr.  Hoffman:  Paragraphs  II  and  III  are  both 
admitted.  Therefore,  under  Section  310  of  the 
World  War  Veterans  Act  Mr.  Kelley  was  entitled 
to  the  Government  insurance;  and  it  will  be  stipu- 
lated, will  it  not,  Mr.  Dillon,  that  effective  the  first 
day  of  March,  1932  a  United  States  Government 
23-.year  endowment  policy  No.  K919427  in  the  face 
value  or  amount  of  $5,000  was  issued  to  Thomas 
Joseph  Kelley  upon  his  application  therefor  in 
writing. 

The  Court :     Where  is  that  allegation? 

Mr.  Hoffman:     Paragraph  lY,  j^our  Honor. 

The  Court:     On  page  2? 

Mr.  Hoffman:  Beginning  on  page  1.  Do  you 
admit  that  such  a  policy  was  issued? 
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Mr.  Dillon :     So  stipulated. 

Mr.  Hoffman:  I  now  oifer  in  evidence,  your 
Honor,  the  policy,  with  the  exce])tion  of  a  certain 
rubbei*  stamp  that  was  placed  on  the  to})  of  the 
policy  and  which  was  placed  there  subsequent  to 
its  delivery  to  the  Government  by  Mrs.  Kelley. 

The  Court:  It  will  be  admitted  in  evidence  as 
Plaintiff's  Exhibit  1. 

Mr.  Hoffman:  It  is  also  admitted,  your  Honor, 
))>'  the  pleadings  that  Mr.  Kelley  died  August  10, 
19:^>r).  That  is  so  [3]  stipulated. 

Mr.  Dillon :     So  stipulated. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  1.) 
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PLAINTIFF'S  EXHIBIT  No.  1 
Age  of  Insured — 39 

Monthly  $15.05 

Quarterly    45.00 

Semiannual 89.65 

Annual  177.80 

Amount  of  Insurance. 

The  United  States  of  America 

Hereby  Grants  Insurance 

of  Five  Thousand,  $5,000  Dollars 

to 

Insured. 

Thomas  Joseph  Kelley  (the  Insured). 

Premium. 

This  insurance  is  granted  in  consideration  of  and 
subject  to  the  terms  and  conditions  hereinafter  set 
forth,  and  in  further  consideration  of  the  payment 
of  the  monthly  premium  of  $15.05,  due  and  payable 
on  the  da}^  this  policy  takes  effect  and  on  the  first 
day  of  each  succeeding  month  during  the  lifetime 
of  the  Insured,  until  premiums  for  twenty  three 
full  years  shall  have  been  paid  on  this  policy.  Re- 
ceipt of  the  first  premium  is  hereby  acknowledged. 

Endowment  to  Insured. 

This  insurance  is  ])ayable  to  the  Insured  in  one 
sum  of  $5,000  on  the  first  day  of  March  Nineteen 
Hundred  and  ¥iti:y  Five  (the  end  of  the  Endow- 
ment Period),  if  the  Insured  be  then  living  and 
the  policy  in  force,  and  if  no  monthly  installments 
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on  account  of  total  permanent  disability  have  been 
paid  as  hereinafter  provided. 

Mode  of  Payment  at  Death  or  Disability. 

This  insurance  is  payable  in  monthly  installments 
of  $28.75  (hereinafter  called  the  monthly  install- 
ment) in  the  event  of  the  total  permanent  disability 
of  the  Insured  or  of  his  death  before  the  end  of 
the  Endowment  Period,  unless  one  of  the  Optional 
Settlements  is  selected  as  hereinafter  provided,  then, 
ill  the  event  of  the  deatli  of  the  Insured  before  the 
ejid  of  the  Endowment  Period,  this  insurance  is 
])ayable  in  accordance  with  the  Optional  Settlement 
so  selected. 

l^eneticiary. 

This  insurance,  subject  to  the  beneficiary  provi- 
sions hereof,  is  payable  to  Rosetta  Alice  Kelley,  his 
wife,  hereinafter  called  the  beneficiary,  in  one  sum. 

Disability  Benefits  to  Insured. 

Ppon  due  proof  of  the  total  i)ermanent  disability 
of  the  Insured  before  the  end  of  the  Endowment 
Pei'iod  and  while  this  policy  is  in  force,  tlie  monthly 
installments  shall,  except  as  hereinafter  provided, 
be  ])ayable  to  the  Insured  and  continue  to  be  so 
])ayablo  during'  total  ])ermaneii1  disability  so  lon^-  as 
lie  lives,  and  ])ayment  of  all  ])i'emiums  due  after 
receii)t  of  such  proof  during  total  permanent  dis- 
ability shall  be  waived. 
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Death  Benefits  to  Beneficiary. 

Upon  due  proof  of  the  death  of  the  Insured  be- 
fore the  end  of  the  Endowment  Period  and  while 
this  policy  is  in  force,  the  monthly  installments, 
without  interest,  which  have  accrued  since  the  death 
of  the  Insured,  the  first  installment  being  due  on 
the  date  of  the  death  of  the  Insured,  shall  be  paid 
to  the  beneficiary  designated,  and  thereafter  the 
payment  of  the  monthly  installments  shall  continue 
to  be  so  payable  until  two  hundred  and  forty  in- 
stallments in  all,  including  any  paid  to  the  Insured 
during  his  lifetime  on  account  of  total  permanent 
disability,  shall  have  been  paid ;  but  if  two  hundred 
and  fort}^  or  more  installments  shall  have  been 
paid  to  the  Insured  on  account  of  total  permanent 
disability,  no  death  benefit  shall  be  payable.  If  Op- 
tional Settlement  1,  2,  or  3  has  been  selected,  pay- 
m.ent  shall  be  made  accordingly,  subject  to  deduc- 
tion on  account  of  disability  payments. 

Place  of  Payment. 

All  payments  under  this  policy  shall  be  payable 
at  the  United  States  Treasury  in  the  City  of  Wash- 
ington, District  of  Columbia. 

Dividends. 

This  insurance  shall  participate  in  dividends 
from  gains  and  savings. 

Conditions. 

The  conditions,  benefits,  and  privileges  recited  on 
the  succeeding  pages  hereof  constitute  a  part  of 
this  contract. 
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This  policy  takes  effect  on  the  tirst  day  of  March, 
Nineteen  Himdred  and  Thirty  Two. 
FRANK  T.  HINES 

Director 
Countersigned  at  Washington,  D.  C. 
Examined. 

S.  J.  WALLS 
Registrar 

[Stamped  across  face] :  Policy  Canceled.  Do  not 
remove  from  folder.    By  [Illegible].    Date  9/14/38. 

Conditions,  Benefits,  and  Privileges. 

Payment  of  Preminms. 

1.  Premiums  are  due  and  payable  on  the  first 
day  of  eacli  calendar  month  in  advance  in  legal  ten- 
der of  the  L'nited  States  of  America  to  the  Treas- 
urer of  the  United  States  in  the  City  of  Washing- 
ton, District  of  Columbia. 

Premiums  may  be  paid  annually,  semiannually,  or 
quarterly,  in  advance,  in  which  case  the  ])remiTnn 
payable  will  be  the  sum  of  the  monthly  ])remiums 
for  the  period  discounted  at  three  and  one-half  per 
centum  ])er  annum.  The  discounted  premiums  for 
these  ])eriods  are  stated  on  the  first  page  hereof. 
At  maturity  by  death  or  otherwise,  the  discounted 
value  at  three  and  one-half  ])er  centuui  ])er  anuum 
of  the  ])reiniums  paid  in  advance  beyond  the  curi'ent 
calendar  month  shall  be  refunded  to  the  Insured,  if 
living,  otherwise  to  the  beneficiarv. 
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If  any  premium  be  not  paid  when  due,  this  policy 
shall  cease  and  become  void  except  as  hereinafter 
provided. 

Grace  for  Payment  of  Premiums. 

2.  For  the  payment  of  any  premium  under  this 
policy,  a  grace  of  thirty-one  days  without  interest 
will  be  allowed,  during  which  time  the  policy  will 
remain  in  force;  but  if  the  policy  shall  become  a 
claim  within  the  grace  period,  the  unpaid  premiums 
shall  be  deducted  from  the  amount  of  insurance 
payable. 

Reinstatement. 

3.  This  policy,  if  it  has  not  been  surrendered 
for  a  cash-surrender  value,  may  be  reinstated  at 
any  time  after  lapse  upon  evidence  of  the  insura- 
bility of  the  Insured  satisfactory  to  the  Bureau  of 
War  Risk  Insurance,  and  upon  the  pajrment  of  all 
premiums  in  arrears,  with  interest  from  their  sev- 
eral due  dates  at  the  rate  of  five  per  centum  per 
amium,  and  the  payment  or  reinstatement  of  any 
indebtedness  which  existed  at  the  time  of  such  de- 
fault, with  policy  loan  interest.  However,  if  such 
indebtedness  with  interest  would  exceed  the  I'e- 
serve  of  this  policy  at  the  time  of  application  for 
reinstatement  of  said  policy,  then  the  amount  of 
such  excess  shall  be  paid  by  the  Insured  as  a  con- 
dition of  the  reinstatement  of  indebtedness  and  of 
this  policy. 
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Dividends. 

4.  This  policy  shall  participate  in  and  receive 
siicli  dividends  from  gains  and  savings  as  may  be 
determined  by  the  Director  of  the  Bureau  of  War 
Risk  Insurance  with  the  approval  of  the  Secretary 
of  the  Treasury.  Any  dividends  so  apportioned  ma\^ 
be  taken  in  cash,  and  if  not  so  taken,  shall  be  left 
on  deposit  to  accumulate  at  such  rate  of  interest  as 
tlie  Secretary  of  the  Ti'easury  may  determine,  but 
at  a  rate  never  less  than  three  and  one-half  ]^ev 
centum  compounded  and  credited  annually,  and 
payable,  if  not  ])reviously  withdrawn,  at  the  ma- 
turity of  tliis  ])olicy  to  the  person  entitled  to  its 
])roceeds. 

Cash  Surrender  and  Loan  Provisions. 

5.  Cash-surrender  value,  paid-up  insurance,  ex- 
tended insurance,  and  policy-loan  provisions  as  fol- 
lows shall  be  effective  only  after  premiums  for 
twelve  full  months  have  been  paid — all  values,  re- 
serves, and  net  single  premiums  being  based  on  the 
American  Expei'ience  Table  of  Mortality,  with  in.- 
terest  at  three  and  one-half  i)er  centum  per  aimum: 

Cash  Surrender  Value. 

(a)  Upon  written  request  therefor  by  the  In- 
sured made  while  this  ])olicy  is  in  force  or  not  later 
than  three  calendar  months  after  the  due  date  of 
the  ])remium  in  default,  and  upon  complete  siii*- 
render  of  this  policy  with  all  claims  thereunder,  the 
United  States  will  pay  to  the  Insured  the  cash- 
surrender   value   hereof.    The    said    cash-surrender 
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value  at  the  end  of  any  policy  year  for  which  pre- 
miiuns  have  been  paid  in  full,  if  no  installments  on 
account  of  total  permanent  disability  have  been 
l^aid,  shall  be  the  reserve,  together  with  any  divi- 
dend accumulations  left  on  deposit,  less  any  indebt- 
edness under  this  policy.  For  each  month  within  any 
policy  year,  for  which  month  the  premium  has  been 
paid,  the  reserve  at  the  end  of  the  preceding  policy 
year  shall  be  increased  by  one-twelfth  of  the  increase 
in  reserve  for  the  current  policy  year. 

Paid-Up  Insurance. 

(b)  If  the  policy  has  not  been  surrendered  for  a 
cash -surrender  value,  upon  default  in  payment  of 
])remium  and  upon  Avritten  request  of  the  Insured 
and  complete  surrender  of  this  policy  with  all  claims 
theremider  within  three  calendar  months  after  the 
due  date  of  the  premium,  the  Bureau  of  War  Risk 
Insurance  will  issue  paid-up  insurance  for  such 
amomit,  payable  in  one  sum  at  death  before  the  end 
of  the  Endowment  Period,  or  at  the  end  of  the 
Endowment  Period,  as  the  then  cash-surrender  value 
will  purchase  when  applied  as  a  net  single  premium 
at  the  attained  age  of  the  Insured.  The  paid-up  in- 
surance shall  be  with  right  to  total  permanent  dis- 
aliility  benefits  and  with  right  to  dividends.  The 
monthly  installment  i)ayable  upon  due  proof  of  total 
permanent  disability  of  the  Insured  under  such 
]iaid-up  insurance  shall  be  a  sum  that  bears  the 
same  proportion  to  the  monthly  installment  as  the 
amount  of  the  paid-up  i)olicy  bears  to  the  commuted 
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value  of  two  hundred  aud  forty  monthly  install- 
ments. The  Insured  may  at  any  time  surrender  the 
paid-up  policy  for  its  cash-surrender  value,  or  ob- 
tain a  loan  on  such  paid-up  insurance  provided  no 
payments  have  been  made  on  account  of  total  per- 
manent disability. 

Extended  Insurance. 

(c)  Upon  default  in  payment  of  ]:>remium  and 
the  expiration  of  the  grace  period,  if  the  policy  has 
not  been  surrendered  for  a  cash  value  or  for  paid-up 
insurance,  this  ])olicy  shall  be  extended  automati- 
cally as  Term  Insurance  payable  in  monthly  install- 
ments for  such  time  from  the  due  date  of  the  pre- 
mium unpaid  as  the  cash-surrender  value  will  pur- 
chase when  applied  as  a  net  single  premium 
at  the  attained  age  of  the  Insured.  The 
extended  insurance  shall  be  with  right  to 
total  permanent  disability  benefits  and  with  rig] it 
to  dividends  payable  in  cash  only.  The  number  of 
the  monthly  installments  will  in  any  event  be  the 
same  as  may  then  be  payable  hereunder.  If  there 
is  no  indebtedness,  the  amount  of  the  monthly  in- 
stallment or  amount  of  insurance  payable  will  be  the 
same  as  may  then  be  payable  hereunder  excludiniv 
dividend  accimmlations;  and  if  there  is  an  indebted- 
ness, the  amount  of  the  montldy  installment  <»r 
amomit  oP  insurance  ])ayable  hereunder  shall  be  re- 
duced in  the  proportion  which  the  indebtedness 
bears  to  the  commuted  value  of  the  monthly  install- 
ments payable  hereunder,  excluding-  dividend  accu- 
mulations— said  commuted  value  being  determined 
ui)on  the  basis  of  interest  at  three  and  one-half  per 
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centum  per  annum.  If  the  cash-surrender  vahie  shall 
be  more  than  enough  to  purchase  extended  insur- 
ance to  the  end  of  the  Endowment  Period,  the  excess 
shall  be  used  to  purchase  Pure  Endowment,  payable 
in  one  sum  at  the  end  of  the  Endowment  Period  if 
the  Insured  is  then  living.  The  extended  insurance 
shall  not  have  a  loan  value,  but  shall  have  a  cash 
value. 

Policy  Loans. 

(d)  At  any  time  after  this  policy  shall  have  been 
in  force  for  one  year,  and  before  default  in  pay- 
ment of  any  subsequent  premium,  and  upon  execu- 
tion of  a  loan  agreement,  the  United  States  will  lend 
to  the  Insured  on  the  sole  security  of  this  policy  any 
amount  which  together  with  any  existing  indebted- 
ness shall  not  exceed  ninety-four  per  centum  of  the 
cash-surrender  value  of  an  insurance  without  in- 
debtedness. The  sum  advanced  shall  bear  interest  at 
a  rate  not  exceeding  six  per  centum  per  annum,  the 
interest  being  payable  annually,  and  at  any  time 
before  default  in  payment  of  premium  may  be  re- 
paid in  full  or  in  amomits  of  Five  Dollars  or  any 
multiple  thereof.  Failure  to  pay  either  the  amount 
of  the  loan  or  the  interest  thereon  shall  not  avoid 
this  policy  unless  the  total  indebtedness  shall  equal 
or  exceed  the  cash-surrender  value  of  an  insurance 
without  indebtedness.  A¥hen  the  amount  of  the  in- 
debtedness equals  or  exceeds  the  cash-surrender 
value  of  an  insurance  without  indebtedness  this 
policy  shall  cease  and  become  void. 
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TABLE  OF  GUARANTEED  SURRENDER  VALUES. 


Endo£ 
Policy 

Cash-Surrender 
Value  for  Each 

$1,000  of  Insurance. 

(FuU  reserve  of  policy 

Paid-up  Insurance 

with  Disability 

Benefits  for  Each 

.)   $1,000  of  Insuranc 

Extended  insurance  with 
DUability  Benefiu. 

Year. 

e.    Years.             Days. 

Pure  Endowment. 

1 

$  27.29 

$  52.02 

9, 

346 

'? 

55.61 
85.01 
115.54 
147.23 
180.12 
214.27 

103.28 
153.78 
203.51 
252.44 
300.55 
347.85 

6 
9 
11 
14 
16 
16 

4 

9 

290 

85 
128 

3 

4 

5 

6 

7 

$  66.72 

8 

249.70 

394.28 

15 

148.87 

9 

286.50 

439.90 

14 

227.38 

10 

324.69 

484.64 

13 

302.30 

11 

364.34 

528.53 

]2 

373.80 

12 

405.51 

571.58 

11 

441.94 

13 

448.30 

613.80 

10 

506.91 

14 

492.80 

655.21 

9 

568.76 

15 

539.14 

695.88 

8 

627.59 

16 

587.44 

735.80 

7 

683.50 

17 

637.90 

775.06 

6 

736.59 

18 

690.68 

813.68 

5 

786.91 

19 

746.05 

851.76 

4 

834.58 

20 

804.20 

889.36 

3 

879.65 

^5 

30 

'Pile  above  values  ave  based  on  an  insurance  of 
$1,000  witliout  indebtedness,  and  with  no  dividends 
standing  to  the  credit  of  the  policy,  and  no  install- 
ments having  been  paid  on  account  of  total  ])ernia- 
nent  disability.  If  this  i)olicy  ])rovides  for  a  larger 
amount  of  insurance  than  $1,000,  the  cash-suri-endc^}- 
values,  loan  values,  and  i)ai(l-ii])  insurance  vnliics 
will  be  increased  ])ro])orti()nately.  The  i)eriods  of 
extended  insui-ance  as  given  in  the  above  table  aic 
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the  same  irrespective  of  the  amount  of  the  insur- 
ance, but  the  amount  of  Pure  Endowment  is  pro- 
portionate to  the  amount  of  insurance. 

Indebtedness  at  Maturity  of  Policy. 

6.  At  the  maturity  of  this  policy  by  death  or 
disability,  any  indebtedness,  miless  paid  off  in  cash, 
shall  be  liquidated  by  reducing  the  monthly  install- 
ment in  the  proportion  which  the  indebtedness  bears 
to  the  commuted  value  of  the  monthly  installments, 
as  may  then  be  payable  hereunder,  excluding  divi- 
dend accumulations.  If  the  policy  shall  mature  as  an 
Endowment,  or  be  payable  in  one  sum  at  death,  any 
indebtedness  shall  be  deducted  from  the  amount 
]>ayable  under  the  policy. 

Incontestability. 

7.  This  i)olicy  shall  be  incontestable  from  the 
date  it  takes  effect,  except  for  nonpayment  of  pre- 
miums, and  it  is  issued  free  of  restrictions  as  to 
travel,  residence,  occupation,  or  military  or  naval 
service,  except  that  the  discharge  or  dismissal  of 
the  Insured  from  the  military  or  naval  forces  of  the 
United  States  on  the  gromid  that  he  is  an  alien 
eneiny,  conscientious  objector,  or  a  deserter,  or  as 
guilty  of  mutiny,  treason,  spying,  or  any  offense 
involving  moral  turpitude,  or  willful  and  persistent 
misconduct  shall  terminate  this  insurance  and  bar 
all  rights  theremider. 
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Incontestability  Provision  as  Amended. 

This  policy  shall  be  incontestable  from  the  date  of 
issuance,  reinstatement,  or  conversion,  except  for 
fraud,  non-j^aynient  of  premiums,  or  on  the  ground 
that  tlie  ai)plicant  was  not  a  member  of  the  military 
or  naval  forces  of  the  United  States,  and  the  policy 
is  issued  free  of  restrictions  as  to  travel,  residence, 
occupation,  or  military  or  naval  service.  However, 
no  insurance  shall  be  payable  for  death  inflicted  as 
a  lawful  punishment  for  crime  or  military  offense, 
except  when  inflicted  by  the  enemy:  Provided,  That 
the  cash  value  hereof  less  any  indebtedness  on  the 
date  of  such  death  shall  be  paid  to  the  designated 
beneficiary  if  living,  or  if  there  be  no  designated 
beneficiary  alive  at  the  death  of  the  Insured,  the 
said  value  shall  be  ])aid  to  the  estate  of  the  Insured. 

Misstatement  of  Age. 

8.  If  the  age  of  the  Insured  has  been  under- 
stated, the  amount  of  the  insurance  payable  under 
the  policy  shall  be  such  exact  amount  as  the  ])re- 
mium  paid  would  have  purchased  at  the  correct  age; 
if  overstated,  the  excess  of  premiums  paid  shall  be 
refunded  without  interest.  Guaranteed  surrender 
and  loan  values  will  be  modified  accordingly.  The 
age  of  the  Insured  will  ])o  admitted  by  the  Bureau 
of  War  Risk  Insurance  at  any  time  u])(>n  satisfac- 
tory proof. 

Total  Permanent  Disability. 

9.  Total  ])ermanent  disa))ilit\'  as  referred  to 
herein  is  any  impairment  of  mind  or  body  which 
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continuously  renders  it  impossible  for  the  disabled 
person  to  follow  any  substantially  gainful  occupa- 
tion and  which  is  founded  upon  conditions  which 
render  it  reasonably  certain  that  it  will  continue 
throughout  the  life  of  the  person  suffering  from  it. 
The  total  permanent  disability  benefits  may  relate 
back  to  a  date  not  exceeding  six  months  prior  to 
receipt  of  due  proof  of  such  total  permanent  dis- 
ability, and  any  premiums  becoming  due  after  the 
date  of  such  disability  and  within  such  six  months, 
if  paid,  shall  be  refunded  without  interest.  AYithout 
prejudice  to  any  other  cause  of  disability,  it  is 
agreed  that  the  irrecoverable  loss  of  the  sight  of 
both  ej^es,  or  the  loss  of  both  hands,  or  the  loss  of 
both  feet,  or  the  loss  of  one  hand  and  one  foot,  shall 
be  considered  as  total  permanent  disability  within 
the  meaning  of  this  contract;  and  monthly  install- 
ments for  any  of  these  specifically  enumerated 
causes  of  total  permanent  disability  shall  accrue 
from  the  date  of  such  total  permanent  disability, 
and  any  premiums  becoming  due  after  such  disabil- 
ity, if  paid,  shall  be  refunded  without  interest.  If 
there  is  a  loan  under  this  policy,  then  payments  on 
account  of  total  permanent  disability  shall  be  ad- 
justed accordingly. 

If  one  or  more  monthly  installments  be  paid  on 
aco(nint  of  total  permanent  disability,  the  Insured 
may  at  the  end  of  the  Endowment  Period  surrender 
tliis  contract  for  tlio  commuted  value  of  the  install- 
ments (two  himdred  and  forty  less  the  number 
paid)  less  any  indebtedness. 
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Recovery  from  Disability. 

Notwithstanding  i)roof  of  total  permanent  dis- 
ability may  have  been  accepted  as  satisfactory,  the 
Insured  shall  at  any  time,  on  demand,  fnrnish  proof 
satisfactory  to  the  Bureau  of  War  Risk  Insurance 
of  the  continuance  of  such  total  permanent  dis- 
ability, and  if  the  Insured  shall  fail  to  furnish  such 
j)roof,  all  payments  of  monthly  installments  on  ac- 
count of  such  disability  hereunder  shall  cease,  and 
all  premiums  thereafter  falling  due  shall  be  payable 
in  conformity  with  this  polic}^  Thereafter  the  pre- 
mium to  be  ]7aid,  and  the  cash-surrender  values, 
paid-up  insurance  A^alues,  and  loan  values  shall  be 
reducer!  so  that  the  resulting  premium  and  values 
shall  bear-  the  Stune  ])roportion  to  the  j)remium  and 
values,  respectively,  s])ecif]ed  hereon,  that  the  com- 
muted value  of  tlie  installments  (two  hundred  and 
forty  less  tlie  nuiriber  ])aid)  bears  to  the  commuted 
value  of  two  hmidred  and  forty  installments.  The 
extended-insurance  values  shall  be  modified  accord- 
ingly. The  amount  payable  at  the  end  of  the  En- 
dowment Period  shall  be  the  commuted  value  of  the 
installments  (two  hundred  and  forty  less  the  num- 
ber paid)  less  any  indebtedness. 

Total  Permanent  Disability  Benefits  Tender  Paid- 
V\)  Insurance 
If  one  or  more  monthly  installments  be  paid  on 
account  of  total  permanent  disability  incurred  under 
a  ])aid-ii])  insurance,  then  there  shall  be  paid  upon 
the   surrender   of   this   policy   at   the  death    of  flic 
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Insured  before  the  end  of  the  Endowment  Period 
or  at  the  end  of  the  Endowment  Period  a  sum  equal 
to  the  difference  between  the  amount  of  such  paid-up 
insurance  and  the  difference  between  the  commuted 
vahie  of  two  hundred  and  forty  reduced  install- 
ments and  the  commuted  value  of  the  reduced  in- 
stallments (two  hundred  and  forty  less  the  number 
paid). 

Total  Permanent  Disability  Benefits  During  Period 
of  Extended  Insurance. 

In  case  total  permanent  disability  occurs  during 
the  period  of  extended  insurance  and  payments  are 
made  on  account  of  such  disability  and  recovery 
from  such  disability  also  takes  place,  then,  (a)  if 
the  recovery  takes  place  before  the  end  of  the  period 
of  extended  insurance,  the  insurance  and  Pure  En- 
dowment, if  any,  shall  be  reduced  accordingly,  and 
the  insurance,  as  reduced,  shall  be  continued  in 
force  until  the  end  of  such  period;  (b)  if  the  recov- 
ery takes  place  after  the  end  of  the  period  of  ex- 
tended insurance  but  before  the  end  of  the  Endow- 
ment Period,  all  rights  and  claims  hereimder  shall 
cease. 

In  case  the  Insured  is  totally  and  permanently 
disabled  during  the  period  of  extended  insurance 
and  dies,  then,  (a)  if  the  Insured  dies  before  the 
end  of  the  period  of  extended  insurance,  there  shall 
be  i^aid  the  remaining  unpaid  monthly  installments 
])ayable  and  ap])licable  as  they  come  due,  unless  a 
different  mode  of  payment  lias  been  elected;  (b)  if 
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the  Insured  dies  after  the  end  of  the  period  of  ex- 
tended insurance  but  before  the  end  of  the  Endow- 
ment Period,  no  death  benefits  will  be  payable. 

If  one  or  more  monthly  installments  be  paid  on 
accoimt  of  total  permanent  disability  incuri-ed  dur- 
ing- the  period  of  extended  insurance,  the  amoinit  of 
the  Pure  Endowment  payable  to  the  Insured  on  the 
surrender  of  this  contract  at  the  end  of  the  Endow- 
ment Period  will  be  the  same  sum  as  may  be  pay- 
able hereunder  less  the  difference  between  the  com- 
muted value  of  two  hundred  and  forty  monthly  in- 
stallments and  the  commuted  value  of  the  install- 
ments (two  hundred  and  forty  less  the  number 
paid). 

Assignment. 

10.  The  proceeds  of  this  policy  shall  not  be  as- 
signable, except  that  an}^  person  to  whom  this  insur- 
ance shall  be  j)ayable  may  assign  his  interest  in  this 
insurance  to  any  other  beneficiary  within  the  class 
permitted  by  the  War  Risk  Insurance  Act  or  any 
amendment  or  supplement  thereto.  No  such  assign- 
ment of  this  policy  shall  be  binding  upon  the  Ignited 
States  unless  in  writing  and  until  filed  in  the  P>u- 
reau  of  War  Risk  Insurance,  Washington,  D.  C. 
The  Fnited  States  assumes  no  responsibility  for  the 
validity  of  any  assignment.  The  ])roceeds  of  this 
])()licy  shall  not  be  subject  to  the  claims  of  creditors 
of  the  Insured  or  creditors  of  any  beneficiary  to 
whom  the  ])roceeds  ma}^  be  awarded,  except  claims 
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of  the  United  States  arising  under  the  War  Risk 
Insurance  Act. 

Exempt  from  Taxation. 

11.  The  proceeds  of  this  policy  are  exempt  from 
all  taxation. 

Beneficiary. 

12.  The  Insured  shall  have  the  right  at  any  time, 
and  from  time  to  time,  and  without  the  consent  or 
knowledge  of  the  beneficiary,  to  change  the  benefi- 
ciary mider  this  policy  within  the  class  permitted 
by  the  War  Risk  Insurance  Act  or  any  amendment 
or  supplement  thereto.  Every  change  of  beneficiary 
must  be  made  by  notice,  signed  by  the  Insured,  to 
the  Bureau  of  War  Risk  Insurance  at  its  office  in 
Washington,  D.  C.  (accompanied  by  the  policy  for 
an  indorsement  of  the  change  thereon  by  the  said 
Bureau),  and  shall  not  take  effect  unless  such 
change  is  indorsed  on  the  policy.  After  such  indorse- 
ment the  change  shall  be  deemed  to  have  been  made 
as  of  the  date  the  Insured  signed  said  written  notice 
of  change  whether  the  Insured  be  living  at  the  time 
of  said  indorsement  or  not ;  provided,  however,  that 
any  payment  made  to  a  beneficiary  of  record  before 
notice  of  change  of  beneficiary  has  been  received 
and  recorded  by  said  Bui-eau  shall  not  be  made 
again  to  the  changed  beneficiary.  The  Insured  may 
also  exercise  any  right  or  privilege  given  under  tlie 
provisions  of  this  policy  without  the  consent  of  the 
beneficiarv.  An  orie^inal  designation  of  a  beneficiarv 
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may  be  made  by  last  will  and  testament,  bnt  no 
change  of  beneficiary  may  be  made  by  last  will  and 
testament. 

If  no  beneficiary  within  the  permitted  class  be 
designated  by  the  Insured,  either  in  liis  lifetime 
or  ])y  his  last  will  and  testament,  or  if  the  desig- 
nated beneficiary  does  not  survive  the  Insured,  then 
there  shall  be  paid  to  the  Estate  of  the  Insured  the 
remaining  unpaid  monthly  installments  payable  and 
ap])licable  as  they  come  due,  unless  otherwise  elected. 

If  the  designated  beneficiary  survives  the  Insured 
and  dies  before  receiving  all  tlie  installments  ])ay- 
able  and  applicable,  then  there  shall  be  paid  to  the 
Estate  of  such  beneficiary  the  remaining  unpaid 
monthly  installments  payable  and  applicable  as  they 
come  due  unless  otherwise  elected. 

Change  to  Other  Forms. 

13.  At  any  time  within  five  years  from  the  ef- 
fective date  hereof  upon  complete  surrender  while 
in  force,  this  policy  may  be  exchanged,  without 
medical  examination,  for  a  policy  of  the  same 
amount,  bearing  the  same  date  and  based  on  the 
same  age,  on  any  plan  issued  by  the  Bureau  of  War 
Risk  Insurance  at  a  higher  rate  of  premium,  u])on 
])ayment  of  the  difference  between  the  reserve  on 
tlic  new  i)(»licy  and  the  reserve  on  this  policy. 

0|)tional  Settlement. 

U.  (a)  At  the  date  of  the  maturity  of  the  En- 
dowment, instead  of  receiving  payment  in  one  smu 
the    Insured    may    elect    to    receive    payments    in 
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monthly  installments  for  thirty-six  months  or  not 
more  than  two  hundred  and  forty  months.  Should 
the  Insured  die  before  receiving  all  of  such  monthly 
installments,  the  commuted  value  of  the  remaining 
unpaid  monthly  installments  shall  be  payable  to  the 
estate  of  the  Insured. 

(b)  The  Insured  may  select  one  of  the  Optional 
Settlements  set  forth  below,  but  notice  of  the  selec- 
tion shall  not  be  valid  unless  and  until  it  is  recorded 
in  the  Bureau  of  War  Risk  Insurance.  The  Insured 
may  revoke  his  selection  of  the  Optional  Settlement 
but  the  revocation  shall  not  be  valid  unless  and  until 
it  is  recorded  in  the  Bureau  of  War  Risk  Insur- 
ance. If  the  Insured  does  not  select  one  of  said 
Optional  Settlements,  then  he  shall  be  deemed  to 
have  made  no  election,  and  the  insurance  shall  be 
payable  in  two  hundred  and  forty  monthly  install- 
ments, unless  an  election  under  Option  2  or  Oj^tion  3 
is  made  b}^  the  benefieiary. 

If  the  Insured  has  not  made  an  optional  selection, 
a  designated  beneficiary  or  beneficiaries,  at  the  ma- 
turity of  this  policy  by  death,  may  select  settlement 
under  Options  2  or  3  as  set  forth  below,  but  the 
selection  shall  not  be  valid  unless  and  until  it  is 
recorded  in  the  Bureau  of  War  Risk  Insurance.  If 
the  Insured  has  made  an  optional  selection,  a  desig- 
nated beneficiary,  at  the  maturity  of  this  policy  by 
death,  may  elect  to  receive  such  insurance  in  install- 
ments spread  over  a  greater  period  of  time  than 
that  selected  by  the  Insured. 
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Settlement  under  one  of  these  options  shall  be 
considered  full  and  complete  settlement  of  all  lia- 
bility under  this  contract. 

The  values  shown  in  the  following  options  are 
based  on  an  insurance  of  $1,000  without  indebted- 
ness. If  there  is  indebtedness  under  this  policy,  or 
the  Insured  has  received  any  payments  on  account 
of  total  ])ermanent  disability,  the  values  will  be 
decreased  accordingly.  If  this  })olicy  provides  for  a 
larger  amount  of  insurance  than  $1,000,  the  values 
will  be  increased  proportionately. 


Optional  Settlements  in  Lieu  of  Monthly  Install- 
ments of  $5.75  Payable  on  the  Death  of  the 
Insured  Under  the  Terms  of  This  Policy,  Sub- 
ject to  the  Beneficiary  Provisions  Hereof. 

Option  1. 
Insurance  Payable  in  One  Sum. — Settlement  un- 
der this  option  will  be  made  only  when  selected  by 
the  Insured  during  his  lifetime  or  by  his  last  will 
and  testament.  When  such  selection  has  been  made, 
$1,000  will  be  payable  in  one  sum  at  the  maturity 
of  this  i)olicy  by  death. 

Option   2. 

Insurance  Payable  in  Elected  Installments. — The 

installments    noted    below    will    be    payable    Tor    an 

agreed  number  of  months  (not  less  than  thirty-six) 

to  tlie  designated  ])eneficiar\',  but  if  such  ])enertciary 
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dies  before  the  agreed  number  of  monthly  install- 
ments have  been  paid,  the  remaining  unpaid  monthly 
installments  will  be  payable  in  accordance  with  the 
beneficiary  provisions  hereof. 

Number  of                                                       Amount  of  Each 
Monthly                                                              Monthly 
Installments Installment 

36  $29  J  9 

48  22.27 

60  18.12 

72  15.35 

84  13.38 

96  11.90 

108  10.75 

120  9.83 

132  9.09 

144  8.46 

156  7.94 

168  7.49 

180  7.10 

192  6.76 

204  6.47 

216  6.20 

228  5.97 

240  5.75 

Option  3. 
Insurance  Payable  in  Ins  call nicnts  Throughout 
Life. — The  installments  noted  below  vrill  be  payable 
throughout  the  lifetime  of  the  designated  benefi- 
ciary, but  if  such  designated  beneficiary  dies  before 
two  hundred  and  forty  such  installments  have  been 
paid,  the  remaining  unpaid  monthly  installments 
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will  be  payable  in  accordance  with  the  beneficiary 
provisions  hereof. 

Age  of  Beneficiary                                                   Amount  of  Each 
at  Time  of                                                                  Monthly 
Death  of  Insured Installment 

10  $3.67 

15  3.75 

20  3.84 

25  3.96 

30  4.11 

35  4.30 

40  4.52 

45  4.79 

50  5.07 

55  5.35 

60  5.56 

65  5.70 

70  5.75 

75  5.75 

Amounts  of  Monthly  Installments  for  Other  Ages 
Will  Be  Furnished  Ui^on  Request. 

Authority. 

This  insurance  is  granted  under  ajid  subject  to 
the  provisions  of  the  War  Kisk  Insurance  Act  and 
amendments  and  supplements  thereto.  No  person, 
exce^jt  the  Director  of  tlie  l>ur(>au  of  War  Kisk 
Insurance,  under  the  direction  of  the  Secretary  of 
the  Treasury,  nor  any  other  person  unless  author- 
ized by  the  Secretary  of  the  Treasury,  may  waive 
forfeitures,  or  make,  modify,  or  discliai'ge  contracts, 
or  extend  the  time  for  paying  a  premium,  or  bind 
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the  United  States  by  making  any  promise  respect- 
ing any  benefits  hereunder. 

[Rubber  stamp]:  This  policy  is  issued  under  the 
[illegible]  of  and  subject  to  [illegible]  World  War 
Veteran  Act,  1921  as  amended. 

Frank  T.  Hines 


The  United  States  of  America 

GOVERNMENT  LIFE  INSURANCE 

Policy  No.  K919427 

Amount  $5,000 

Name 

Thomas  Joseph  Kelley 

Notice 
It  is  not  necessary  for  the  Insured  or  the  Benefi- 
ciary to  employ  the  agency  of  any  person,  firm,  or 
corporation  in  collecting  the  insurance  under  this 
policy,  or  in  receiving  any  of  its  benefits.  Time  and 
expense  will  be  saved  by  writing  direct  to  the 
Bureau  of  War  Risk  Insurance,  Washington,  D.  C. 

23-Year  Endowment  Policy 

[Endorsed]:     Plf.  Exhibit  No.  1.  Filed  5/27/41. 
By  Cross,  Deputy  Clerk. 


Mr.  Hoffman:  Will  it  also  be  stipulated  that  the 
policy  provided  by  its  terms  for  payment  of  prem- 
iums of  $15.05  each  and  every  month,  and  that  all 
the  premiums  were  paid  at  the  rate  of  $15.05  each 
and  every  month  to  and  including  the  premium  due 
August  1,  1935;  and  that  with  the  payment  of  that 
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premium  that  policy  was  kept  in  effect  until  30 
days  after  September  1,  1935.  Is  that  correct,  Mr. 
Dillon? 

Mr.  Dillon:   So  stipulated. 

Mr.  Hoffman:  And  it  was  in  effect  by  the  pay- 
ment of  premiums  at  the  time  of  the  death  of  the 
insured,  Thomas  Joseph  Kelly. 

Mr.  Dillon:  So  stipulated,  unless  the  defense  of 
the  Government  is  sustained. 

Mr.  Hoffman:  Will  it  also  be  stipulated  that 
within  the  time  allowed  by  law  the  Plaintiff,  Mrs. 
Kelley,  made  a  demand  upon  the  Government  for 
payment  of  the  insurance,  and  they  have  denied  her 
claim  and  disagreed  with  her,  and  that  a  disagree- 
ment exists. 

Mr.  Dillon:  I  think  you  better  give  the  details 
rather  than  a  general  statement. 

Mr.  Hoffman:  Would  you  admit,  then,  that  the 
allegations  of  Paragraph  VI  of  the  complaint  are 
true,  that  subse-  [4]  quent  to  the  death  of  the  in- 
sured, as  aforesaid,  and  prior  to  on  or  about  October 
6,  1936,  aj)plication  was  made  to  the  Defendant  for 
payment  of  benefits  due  the  Plaintiff  under  the 
terms  of  the  policy;  and  that  on  or  about  October 
6,  1936  H.  L.  McCoy,  Director  of  Insurance,  on 
behalf  of  the  Defendant  and  the  Insurance  Claims 
Council  of  the  Veterans'  Administration  of  the 
United  States,  denied  liability  and  disagreed  with 
the  Plaintiff;  that  thereupon  Plaintiff  appealed  to 
the  Administrator  of  Veterans'  Affairs,  who,  on  or 
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about  January  22,  1936,  denied  said  appeal  and  af- 
firmed all  prior  decisions,  and  that  a  disagreement 
exists  between  the  Plaintiff  and  the  Defendant  as 
to  her  rights  to  receive  the  benefits  under  said  policy 
as  such  beneficiary;  and  that  the  Director  of  Insur- 
ance and  the  Administrator  of  Veterans'  Affairs 
advised  the  Plaintiff  of  their  action. 

Mr.  Dillon:  I  still  say  it  would  be  much  better 
to  put  the  specific  dates  in  there. 

Mr.  Hoffman:  Have  you  got  them?  What  was 
the  date  of  the  demand? 

Mr.  Dillon :  It  is  stipulated  and  agreed  that  claim 
for  insurance  benefits  on  the  policy  herein  sued 
upon  was  received  by  the  Veterans'  Administra- 
tion August  26,  1935.  Same  was  denied  August  29, 
1935.  Appeal  from  this  decision  was  taken,  and  was 
received  by  the  Veterans  Administration  on  July 
3,  1936.  On  September  28,  1936  the  Administrator 
of  Veterans'  Affairs  approved  the  decision  and  in 
a  letter  under  [5]  date  of  August  6,  1936  beneficiary 
represented  was  so  informed. 

Mr.  Hoffman:  The  action,  your  Honor,  w^as  filed 
August  7,  1940  within  the  time  allowed  by  law. 

Mr.  Dillon:   So  stipulated. 

Mr.  Hoffman :  I  desire  to  read,  your  Honor,  parts 
of  Plaintiff's  Exhibit  1  for  identification. 

The  Court :   That  is  in  evidence. 

Mr.  Hoffman:  I  am  sorry,  your  Honor;  Ex- 
hibit 1. 

(Reading  Exhibit.) 

Mr.  Hoffman:  Will  it  also  be  stipulated,  Mr. 
Dillon,  that  no  part  of  the  premiums  paid  by  Mr. 
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Kelley  have  been  repaid  to  his  widow,  the  bene- 
ficiary ? 

Mv.  Dillon:   So  stipulated. 

Mr.  Hoffman :  Plaintiff  rests,  your  Honor. 


The  Court:   Proceed. 

Mr.  Dillon:    May  I  make  an  opening  statement, 
if  your  Honor  please  ? 
The  Court:   Yes. 

OPENING  STATEMENT  ON  BEHALF 
OF  THE  GOVERNMENT 

Mr.   Dillon:    May   I  have   this  marked   for  the 
purpose  of  identification  as  Government's  Exhibit? 
The  Clerk:    Government's  Exhibit  A  for  identi- 
fication. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  A  for  identification.) 

Mr.  Dillon:  Government  at  this  time  introduces 
into  [6]  evidence  Goverimient's  Exhibit  A.  Will 
counsel  admit  that  the  signature  of  Mr.  Kelley 
attached  thereto  is  his  signature  ? 

Mr.  Hoffman:  Yes;  we  will  stipulate  that  Mr. 
Kelley  signed  the  docimient  marked  Exhibit  A  for 
identification. 

The  Court :  Is  it  offered  now  in  evidence  ? 

Mr.  Dillon:  Yes,  your  Honor. 

The  Court :  Admitted. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit  A.) 
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INSTRUCTIONS  FOR  EXECUTING  APPLI- 
CATION FOR  U.  S.  GOVERNMENT  LIFE 
INSURANCE. 

Applications  should  be  completed  in  ink,  or  type- 
written except  as  to  signature  of  applicant.  Write 
Plainly. 

If  more  than  one  kind  of  insurance  is  desired,  a 
separate  application  should  be  submitted  for  each 
plan  of  insurance  applied  for. 

1.  Name  of  Applicant. — Your  complete  name  is 
necessary.  For  example,  do  not  state  the  name  as 
"J.  P.  Jones,"  "John  P.  Jones,"  or  "J.  Paul 
Jones,"  but  as  "John  Paul  Jones." 

2  Residence. — Your  home  address  should  be 
fully  stated.  If  you  live  in  a  large  city,  state  the 
complete  name  of  the  street,  avenue,  boulevard,  or 
place,  and  give  the  house  number.  If  you  live  in  a 
town  or  village,  give  only  the  name  of  the  town  or 
village  post  office  from  which  you  receive  your 
mail,  and  rural  route  number,  if  any. 

9.  Total  Disability  Benefits. — In  accordance 
with  the  provisions  of  Section  311  of  the  World 
War  Veterans'  Act,  as  amended  May  29,  1928,  an 
insured  is  eligible  to  apply  for  total  disability  bene- 
fits, payable  in  the  event  he  is  totally  disabled  for 
a  i)eriod  of  twelve  consecutive  months.  This  benefit 
is  inde])endent  of  and  in  addition  to  the  disability 
benefits  provided  in  the  insurance  contract,  and  is 
granted  only  to  those  in  good  health  u])on  ])ro])er 
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application  and  the  payment  of  the  additional  pre- 
mium necessary  to  cover  the  benefits. 

11.  Beneficiary. — The  insured  under  a  United 
States  Government  life-insurance  policy  may  desig- 
nate any  person,  firm,  corporation,  or  legal  entity 
as  beneficiary  mider  the  policy  either  individually 
or  as  trustee.  You  should  write  the  name  or  names 
of  beneficiaries  in  full.  Do  not  state  the  name  to  be 
''Mrs.  John  Paul  Jones,"  but  state  as  "Mary  Jane 
Jones."  You  should  also  state  what  relation  the 
beneficiary  is  to  you. 

12.  Optional  Settlements. — The  insured  may 
select  any  one  of  the  following  three  options  for 
jDaj^ment  of  insurance  benefits  upon  his  death : 

Option  1.  Insurance  payable  in  one  sum. — Set- 
tlement under  this  option  will  be  made  only  when 
selected  by  the  insured  during  his  lifetime  or  by  his 
last  will  and  testament.  When  such  selection  has 
been  made  the  face  amount  will  be  payable  in  one 
sum  at  the  maturity  of  the  policy  by  death. 

Option  2.  Insurance  payable  in  limited  install- 
ments.— The  installments  noted  below  will  be  pay- 
able for  an  agreed  number  of  months  (not  less  than 
36)  to  the  designated  beneficiary,  but  if  such  bene- 
ficiary dies  before  the  agreed  number  of  monthly 
installments  have  been  paid,  the  remaining  unpaid 
monthly  installments  will  be  payable  in  accordance 
with  the  beneficiary  provisions  of  the  policy. 
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Note. — If  this  option  is  selected,  the  applicant 
should  be  careful  to  insert  in  the  blank  space  the 
correct  number  of  monthly  installments  desired. 

Option  3.  Insurance  payable  in  installments 
throughout  life. — The  installments  noted  below  will 
be  payable  throughout  the  lifetime  of  the  designated 
beneficiary,  but  if  such  designated  beneficiary  dies 
before  240  such  installments  have  been  paid,  the 
remaining  unpaid  monthly  installments  will  be  pay- 
able in  accordance  with  the  beneficiary  i)ro visions 
of  the  policy. 
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Amoimts  of  monthly  installments  for  other  ages 
will  be  furnished  upon  request. 

[Endorsed]:  Gov.  Exhibit  A  ident.  Filed  5/27, 
1941.  By  Cross,  Deputy  Clerk.  (Later  into  evi- 
dence). 


The  Court :  Will  you  tell  the  jury  first  what  this 
document  is? 

Mr.  Dillon:  It  is  an  application  to  the  United 
States  Grovernment  for  life  insurance  signed  by 
Thomas  Joseph  Kelley  the  15th  day  of  March, 
1932. 

(Eeading  exhibit.) 

Mr.  Hoffman:  May  I  interrupt  just  a  minute, 
Mr.  Dillon.  As  to  the  rest  of  the  application,  would 
it  be  stipulated  that  the  evidence  may  go  in  sub- 
ject to  a  motion  to  strike  later  if  it  is  not  connected 
up?  In  other  words,  miless  the  Government  later 
can  prove  that  the  statements  that  were  made  are 
material  or  that  they  were  false  or  untrue,  they 
would  be  incompetent,  irrelevant  and  immaterial  in 
the  trial  of  this  case.  Eather  than  interrupting 
counsel's  reading  of  the  questions  and  answers  I 
just  want  him  to  stipulate  that  the  evidence  may  go 
in  subject  to  a  proper  [7]  motion  to  strike  if  such 
motion  may  be  made. 

Mr.  Dillon:  I  haven't  anything  to  do  about 
making  motions;  but  we  don't  stipulate  in  respect  to 
anything,  just  because  this  is  over  the  signature  of 
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the  man  himself,  and  we  want  to  show  the  entire 
background  of  the  application  which  is  necessary. 

The  Court:  As  I  understand,  Mr.  Hoffman,  the 
Government's  Exhibit  A  is  merely  the  application 
of  Mr.  Kelley  for  insurance. 

Mr.  Hoffman :     That  is  right,  your  Honor. 

The  Court:  The  questions  and  answers  that  he 
made  at  that  time;  but  the  falsity  is  not  before  the 
jury  at  this  time. 

Mr.  Hoffman :     That  is  right. 

The  Court:  That  will  have  to  come  up  later,  at 
which  time,  of  course,  any  objection  that  you  care 
to  make  will  be  in  the  record  and  ruled  upon  by 
the  Court. 

Mr.  Hoffman:  I  just  want  to  reserve  my  objec- 
tion until  some  later  time. 

Mr.  Dillon:  (Continuing  to  read  Government's 
Exhibit  A.) 

Mr.  Dillon:  At  this  time  the  Government  will 
offer  this  document  as  Government's  next  exhibit 
for  identification. 

The  Clerk:     B.  [8] 

(The  document  so  offered  was  marked  Gov- 
ernment's Exhi])it  B  for  identification.) 

Mr.  Dillon:  Government  offers  in  evidence  at 
this  time  Govermnent's  Exhibit  B,  standard  cer- 
tificate of  death. 

Mr.  Hoffman:  To  which  we  object,  your  Honor, 
upon  a  number  of  grounds.  First,  it  is  incompetent, 
irrelevant  and  immaterial  what  the  insured  died  of. 
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It  doesn't  matter  what  he  died  of.  The  question  in 
this  case  is,  Did  he,  a  number  of  years  before  his 
death,  make  a  false  statement  of  fact  that  he  knew 
was  false  when  he  made  it.  Now  it  doesn't  make 
any  difference  what  he  died  of  or  whether  or  not 
he  died  of  a  disease  that  he  had  at  the  time.  The 
question  is.  Did  he  know  he  had  the  disease,  and 
thereafter  did  he  falsely  deny  that  he  did  have  it. 

It  is  objected  to  on  the  further  ground,  your 
Honor,  that  it  has  been  stipulated  in  this  case  that 
he  died.  Therefore,  it  would  be  merely  cumulative 
in  establishing  the  fact  of  death.  The  cause  of 
death,  I  submit,  your  Honor,  is  immaterial. 

The  Court :     It  will  be  admitted  in  evidence. 
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Mr.  Hoffman :     May  we  have  an  exception  ? 

The  Court :     Exception  noted. 

Mr.  Dillon :     May  I  read  a  certain  portion? 

The  Court:     Yes. 

Mr.  Dillon:     (Reading  Government's  Exhibit  B.) 

As  the  dates  of  the  application  and  of  the  denial 
have  [9]  been  sti])ulated  to,  I  desire  to  have  marked 
as  an  exhibit  a  letter  of  August  29,  1935. 

The  Clerk:  Defendant's  Exhibit  C  for  identifi- 
cation. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  C  for  identification.) 

Mr.  Dillon:  Defendant  offers  at  this  time  De- 
fendant's Exhibit  C. 

Mr.  Hoffman:  To  which  we  object,  your  Honor. 
We  have  stipulated  that  they  have  disagreed  with 
the  Plaintiff,  and  the  effect  of  this  letter  would 
merely  be  to  set  forth  the  reasons  why,  which  are 
immaterial.  Whether  the  reasons  were  good  or  bad 
is  not  in  issue  in  this  case.  They  have  disagreed 
with  Plaintiff,  and  to  read  this  communication, 
which  I  would  like  the  Court  to  look  at,  would  not 
add  anything  except  to  give  the  reasons  that  the 
particular  writer  of  the  letter  had.  Then  we  object 
to  it  on  the  further  ground  that  no  ])ropei'  founda- 
tion has  been  laid.  The  production  of  the  original 
letter  has  not  been  demanded,  and  you  can't  offer 
a  copy  without  notice  to  produce  the  original. 

Mr.  Dillon:  The  second  ground  is  undoubtedly 
true.  I  could  take  the  stand  and  testify  that  I  took 
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it  from  the  files  of  the  Veterans'  Administration 
myself. 

Mr.  Hoffman :  I  will  withdraw  my  second  objec- 
tion. I  know  the  Government  doesn't  produce  car- 
bon copies  of  letters  they  don't  send.  I  would  rea- 
sonably believe  the  original  was  received.  I  haven't 
got  it  because  it  was  addressed  to  a  man  [10]  in 
Washington,  D.  C. 

Mr.  Dillon:     Copy  was  sent  to  Mrs.  Kelley. 

Mr.  Hoffman:  I  don't  think  it  is  admissible  in 
view  of  the  stipulation  we  have  entered  into  ad- 
mitting the  fact  of  disagreement. 

Mr.  Dillon:  The  purpose  of  the  letter  is — it  is 
the  usual  letter  of  disagreement  and  shows  the 
grounds  on  which  the  Government  refused  to  pay 
the  claim  under  this  insurance. 

The  Court:  The  Plaintiff  in  her  complaint, 
Paragraph  VI,  states  that  a  disagreement  exists 
between  the  Plaintiff  and  the  Defendant  over  the 
$5,000  benefits.  So  I  assume  that  this  is  part  of  that 
denial. 

Mr.  Hoffman:     That  is  right. 

The  Court:  And  also  part  of  the  issue  there.  On 
that  ground  it  will  be  admitted. 
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DEFENDANT'S  EXHIBIT  C 
August,  29,  1935 


FCB 


Kelley — Thomas  J. 
XC-1  783  258 


Captain  Watson  B.  Miller 

Chairman,  National  Rehabilitation  Committee 

The  American  Legion 

1608  K  Street,  N.  W. 

Washington,  D.  C. 

My  dear  Captain  Miller : 

This  will  acknowledge  receipt  of  your  letters 
dated  August  20th  and  August  23,  1935,  forwarding 
evidence  in  support  of  the  claim  of  Mrs.  Rosetta 
Alice  Kelley  for  adjusted  compensation,  insurance 
and  pension  in  the  case  of  the  above  named  former 
service  man. 

Action  will  be  taken  to  effect  settlement  of  the 
claim  of  Mrs.  Kelley  for  adjusted  compensation 
benefits  as  soon  as  the  loan  record  has  been  received 
from  the  office  of  this  Administration,  Los  Angeles, 
California. 

With  reference  to  insurance  you  are  informed 
that  while  the  veteran  was  in  the  service  he  was 
granted  yearly  renewable  term  insurance  in  the 
amount  of  $10,000,  on  which  premiiuns  were  paid 
through  the  month  of  January,  1919.  On  March 
15,  1932,  the  veteran  applied  for  $5,000  insurance. 
In  his  application  the  veteran  stated  that  he  was  in 
good  health;  that  he  was  not  treated  for  diseases 
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enumerated  on  the  application,  including  heart  and 
blood  vessels,  and  that  he  never  had  rheumatism  or 
heart  disease.  This  Administration  relying  on  the 
statements  made  by  the  veteran  issued  policy  K- 
919,427,  in  the  amount  of  $5,000.  In  his  application 
for  compensation  the  veteran  stated  that  he  was 
suffering  from  rheumatism,  heart  and  spine  trouble 
during  December,  1919. 

Therefore,  it  appears  that  the  veteran  withheld 
information  material  to  insurability  at  the  time  that 
he  applied  for  his  insurance.  Accordingly,  it  will  be 
necessary  to  cancel  policy  K-919,427  on  account  of 
the  fraudulent  misrepresentations  made  by  the  in- 
sured and  the  claim  of  Mrs.  Rosetta  Alice  Kelley 
for  insurance  benefits  must  be  disallowed. 

Information  regarding  the  claim  for  pension  will 
be  furnished  in  a  separate  communication. 
Respectfully, 

H.  L.  McCOY, 

Director  of  Insurance. 

[Endorsed]:  Deft  Exhibit  No.  C  ident.  Filed 
5/27,  1941.  By  Cross,  Deputy  Clerk.  (Later  ad- 
mitted) 
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Mr.  Dillon:  May  I  read  certain  i^ortions,  your 
Honor? 

(Reading  exhibit.) 

The  Court:  I  think  we  will  take  our  morning 
recess. 

(At  this  point  a  short  recess  was  taken,  after 
which  proceedings  were  resumed,  as  follows:) 

Mr.  Hoffman:  May  I  ask  that  the  jury  at  this 
time  be  instructed  that  the  contents  of  the  letter 
are  not  proof  of  any  fact,  but  that  the  letter  was 
read  merely  to  show  the  reason  the  Government 
didn't  want  to  pay  it,  and  not  as  evidence  of  the 
truth  or  falsity  of  any  facts  set  forth  in  [11]  the 
letter. 

Mr.  Dillon:     I  agree. 

The  Court:  Counsel's  statement  is  correct,  and 
the  jury  will  be  so  instructed. 

Mr.  Dillon:  I  offer  this  for  identification  as  De- 
fendant's Exhibit  next  in  order. 

The  Clerk :     Defendant's  Exhibit  D. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D  for  identification.) 
Mr.  Dillon:       Defendant  offers  in  evidence  De- 
fendant's Exhibit  D. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  D.) 
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DEFENDANT'S  EXHIBIT  D 
January  8,  1936 


FCB 


Kelley — Thomas  J. 
XC-1  783  258 

Mrs.  Rosetta  Alice  Kelley 
1172  Western  Avenue 
San  Bernardino 
California. 

Dear  Madam : 

Receipt  is  acknowledged  of  your  letter  dated 
January  2,  1936,  requesting  that  you  be  advised  as 
to  the  action  taken  on  the  claim  which  you  sub- 
mitted for  the  insurance  benefits  under  policy 
K-919427. 

For  your  information  we  are  inclosing  herewith 
a  copy  of  a  letter  which  was  forwarded  to  the  Na- 
tional Rehabilitation  Committee  of  the  American 
Legion  under  date  of  August  29,  1935,  concerning 
this  claim. 

Respectfully, 

H.  L.  McCOY, 

Director  of  Insurance. 
Inch 

Copy  of  Letter 
8-29-35 
JEGiGT 

[Endorsed]:  Deft.  Exhibit  No.  D  ident.  Filed 
5/27,  1942.  By  Cross,  Deputy  Clerk. 
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Mr.  Hoffman:  We  will  stipulate,  your  Honor, 
that  Mrs.  Kelley  got  a  copy  of  the  letter  that  was 
sent  to  the  American  Legion.  That  was  Defendant's 
Exhibit  C. 

Mr.  Dillon:  I  offer  this  to  be  marked  for  iden- 
tification. 

The  Clerk:     Defendant's  E  for  identification. 
(The  document  referred  to  was  marked  De- 
fendant's Exhibit  E  for  identification.) 

Mr.  Dillon:  Defendant  offers  in  evidence  De- 
fendant's Exhibit  E. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  E.) 

DEFENDANT'S  EXHIBIT  E 

Application  of  Veteran 

For  Disability  Allowance  Under  Section  200, 

World  War  Veterans'  Act,  1924 

As  Amended  July  3,  1930 

Name    (Print  clearly) — Kelley.   Thomas  Joseph. 

Address — 1172  Western  Ave.,  San  Bernardino, 
Calif. 

I  hereby  ap])ly  for  disability  allowance  under  the 
provisions  of  Section  200  of  the  World  War  Vet- 
erans' Act,  1924,  as  amended  July  3,  1930,  and  sub- 
mit the  following  facts  as  evidence  that  I  am  eligible 
for  that  allowance. 

1.    (a)  Place  of  birth— Crystal  Lake,  Colorado, 
(b)  Date  of  birth— Sept.  23,  1892. 
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2.  Description  of  applicant  as  of  date  of  this  ap- 
plication : 

Sex— Male  Race— White  Weight— 116 

pounds.  Height  6OV2  inches.  Color  of 

hair — Brown        Color  of  eyes — Blue        Com- 
plexion— Medium. 

3.  Make  a  cross  (x)  after  branches  of  service 
you  served  in : 

Army  x,  Navy ,  Marine  Corps , 

Coast  Guard 

4.  Give  dates  of  enlistment  and  discharge  for 
each  ])eriod  or  ])eriods  of  service  during  the  World 
War,  commoncina'  prior  to  November  11,  1918. 

Enlisted, 

Date— Sept.  19,  1917. 
Place— Dillon,  Mont. 
Serial  No.  2,253,294. 
Discharged 

Date— Jan.  16,  1919 
Place — Camp  Dodge,  la. 
Rank  and  organization — Cpl.  Unassigned 
Character  of  discharge — Honorable. 
Note. — If   during  any   of  these   enlistments   you 
served  imder  a  name  other  than  the  one  used  in  this 
a])plication,  state  the  name  under  which  you  served, 
the  i^eriod  of  the  enlistment,  and  full  explanation. 

5.  fa)   Have  you  ever  applied  for  disability  com- 

pensation?— No. 
(b)    When  and  where  ? 
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(c)  What  is  your  Compensation  Claim  num- 

ber?   

(d)  Have  you  ever  been  physically  examined 

for  the  United  States  Veterans  Bu- 
reau?— No.  (e)  If  so,  give  date  and  i)lace 
of  last  examination 

6.  (a)  Are  you  in  receipt  of  retirement  pay? — 

No. 

(b)  Are  you  in  receipt  of  reduced  retirement 

pay  ? — No. 

(c)  Are  you  in  receipt  of  retainer  pay? — No. 

(d)  Are  you  in  receipt  of  a  pension  ? — No. 

(e)  Are  you  in  receipt  of  disability  compensa- 

tion?—No. 

(f)  Are  you  in  receipt  of  insurance  benefits? — 

No. 

7.  Nature  of  disease  or  injury  on  account  of 
which  disability'  allowance  is  claimed — Rheumatism, 
Heart  trouble,  trouble  with  spine. 

8.  Give  full  name  and  complete  address  of  near- 
est relative— Rosetta  AUice  Kelley,  Wife.  1172 
Western  Ave.  San  Bernardino,  Calif. 

9.  Have  you  ever  been  dishonoi'ably  discharged 
from  any  period  of  service  in  any  branch  of  the 
military  or  naval  service? — No.  If  answer  is  "Yes" 
state  rank  and  organization  at  time  of  dishonorable 
discharge,  and  the  date  of  the  dishonorable  dis- 
charge   
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10.  (a)  Are  you  employed? — Yes. 

(b)  What  is  your  regular  trade  or  vocation? 
— Loco.  Fireman,  U.  P.  RR. 

11.  (a)  Did  you  file  a  Federal  income  tax  return 

for  the  last  year  ? — No. 

(b)  Where? 

(c)  Were  you  exempted  from  payment  of  an 
income  tax? — Did  not  earn  enough. 

(d)  If  so,  why?— Did  not  earn  $3500.00. 

I  Hereby  Certify  that  answers  to  all  questions  are 
true  and  complete  to  the  best  of  my  knowledge  and 
belief.  (Note  sections  of  law  printed  on  reverse  side 
of  form.) 

THOMAS  J.  KELLEY. 

Subscribed  and  Sworn  to  before  me  this  31st  day 
of  August,  1931,  by  Thomas  J.  Kelley,  claimant,  to 
whom  the  statements  herein  were  fully  made  known 
and  explained. 

(Seal)  R.  A.  WICKIJER, 

Notary  Public. 

My  Commission  Expires  March  11,  1935. 

Quotations  from  the  World  War  Veterans'  Act, 
1924,  As  Amended  July  3,  1930 
Title  I,  Second  Paragraph,  Section  200.— ''On 
and  after  the  date  of  the  approval  of  this  amenda- 
tory Act  any  honorably  discharged  ex-service  man 
who  entered  the  service  prior  to  November  11,  1918, 
and  served  ninety  days  or  more  during  the  World 
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War,  and  who  is  or  may  hereafter  be  suffering 
from  a  25  per  centum  or  more  permanent  disability, 
as  defined  by  the  director,  not  the  result  of  liis  own 
willful  misconduct,  which  was  not  acquired  in  the 
service  during  the  World  War,  or  for  which  com- 
pensation is  not  payable,  shall  be  entitled  to  receive 
a  disability  allowance  at  the  following  rates:  25  per 
centum  permanent  disability,  $12  per  month;  50 
per  centum  permanent  disability,  $18  per  month; 
75  per  centum  permanent  disability,  $24  per  month ; 
total  permanent  disability,  $40  per  month.  Xo  dis- 
ability allowance  payable  under  this  paragraph 
shall  commence  prior  to  the  date  of  the  passage  of 
this  amendatory  Act  or  the  date  of  application 
therefor,  and  such  ap])lication  shall  bo  in  such  form 
as  the  director  may  prescribe;  Provided,  That  no 
disability  allowance  under  this  paragraph  shall  be 
payable  to  any  person  not  entitled  to  exemption 
from  the  payment  of  a  Federal  income  tax  for  the 
year  preceding  the  filing  of  application  for  such 
disability  allowance  under  this  paragraph.  In  any 
case  in  which  the  amount  of  compensation  hereafter 
payable  to  any  person  for  permanent  disability  un- 
der the  ju'ovisions  of  this  Act  is  less  than  the  maxi- 
mmn  amount  of  the  disability  allowance  payable  for 
a  corres])onding  degree  of  disability  under  the  ])r<)- 
visions  of  this  paragraph,  then  such  ])ers()n  nmy 
receive  such  disability  allowance  in  lieu  of  comjxMi- 
sation.  Nothing  in  this  i)aragra])h  shall  be  construed 
to  allow  the  payment  to  any  person  of  both  a  dis- 
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ability  allowance  and  compensation  during  the  same 
period;  and  all  payments  made  to  any  person  for 
a  period  covered  by  a  new  or  increased  award  of 
disability  allowance  or  compensation  shall  be  de- 
ducted from  the  amoimt  payable  under  such  new 
or  increased  award.  As  used  in  Titles  I  and  V  of 
the  A¥orld  War  Veterans'  Act,  1924,  as  amended, 
the  term  "compensation"  shall  be  deemed  to  include 
the  term  "disability  allowance"  as  used  in  this 
paragraph. ' ' 

Attorney  Fees 
Title  Y,  Section  500.— "Except  in  the  event  of 
legal  proceedings  under  section  19  of  Title  I  of  this 
Act,  no  claim  agent  or  attorney  except  the  recog- 
nized representatives  of  the  American  Red  Cross, 
the  American  Legion,  the  Disabled  American  Vet- 
erans, and  Veterans  of  Foreign  Wars,  and  such 
other  organizations  as  shall  be  approved  by  the  di- 
rector shall  be  recognized  in  the  presentation  or  ad- 
judication of  claims  under  Titles  II,  III,  and  IV 
of  this  Act,  and  payment  to  any  attorney  or  agent 
for  such  assistance  as  may  be  required  in  the  prep- 
aration and  execution  of  the  necessary  papers  in 
any  application  to  the  bureau  shall  not  exceed  $10 
in  any  one  case " 

Penalty 
Title  V,  Section  501. — "That  whoever  in  any  claim 
for  compensation,  insurance,  or  maintenance  and  sup- 
port allowance,  or  in  any  document  required  by  this 
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Act,  or  by  regulation  made  under  this  Act,  makes 
any  sworn  statement  of  a  material  fact  knowing  it 
to  be  false,  shall  be  guilty  of  perjury  and  shall  be 
punished  by  a  fine  of  not  more  than  $5,000  or  by 
imprisonment  for  not  more  than  two  years,  or 
both." 

[Endorsed]:  Deft.  Exhibit  No.  E  ident.  Filed 
5/27,  1942.  By  Cross,  Deputy  Clerk.  (Later  into 
evidence.) 


Mr.  Dillon:     May  I  read  certain  portions?  [12] 

Mr.  Hoffman:  May  I  reserve  my  objections, 
your  PTonor,  the  same  as  to  the  other  exhibits,  along 
the  same  line  ? 

The  Court:     Yes. 

Mr.  Dillon:  This  is  the  application  of  the  vet- 
eran for  disability  allowance  under  Section  200  of 
the  World  War  Veterans  Act  of  1924  as  amended 
July  3,  1930. 

(Reading  exhibit.) 

Mr.  Dillon :     Mark  this  for  identification. 

The  Clerk:  Defendant's  Exhibit  F  for  identi- 
fication. 

(The  document  referred  to  was  received  and 
marked  Defendant's  Exliibit  F  for  identifica- 
tion.) 

Mr.  Dillon:  Defendant  offers  in  evidence  De- 
fendant's Exhibit  F. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  F.) 
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DEFENDANT'S  EXHIBIT  F 

C- 

L.  A.  20289 

Application  for  Compensation  of  Veteran  Disabled 
in  the  World  War 

All  papers  submitted  with  reference  to  this  claim 
should  bear  your  full  name,  also  your  rank  and 
organization  at  discharge. 

You  must  furnish  the  information  required  in 
this  application,  and  every  question  must  be  an- 
swered fully  and  clearly.  Answers  must  be  written 
in  a  clear,  readable  hand,  or  typewritten.  If  you  do 
not  know  the  answer  to  any  question,  say  so. 

Forward  a  certified  copy  of  your  certificate  of 
discharge  from  the  service  in  the  World  War  with 
this  application. 

1.  Full  name — Kelley,  Thomas  Joseph. 

2.  Address — 1172  Western  Ave.  San  Bernardino, 
Calif. 

A.  Military  Experience  and  Related  Information 

3.  Under  what  name  did  you  serve  in  the  World 
War?— Thomas  J.  Kelley. 

4.  Color— White.  Date  of  birth— Sept.  23,  1892. 
Place  of  birth — Crystal  Lake,  Colo. 

5.  Date  of  entering  service  in  the  World  War — 
Sept.  19,  1917.  Place  of  entry— Dillon,  Mont.  Date 
of  discharge  from  World  War  service — Jan.  16, 
1919.  Place  of  discharge — Camp  Dodge,  la. 

6.  Company  and  regiment  or  organization,  vessel 
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on  which,  or  station  in  which  you  served  during? 
the  World  War— Co.  B.  346th  M.G.  Bn. 

7.  Rank  or  rating  and  organization  at  time  of 
discharge — Cpl.  Unassigned,  Co.  2, 163,  D.Br. 

8.  Nature  of  discharge:  Honorable — Honorable, 
ordinar}^ ;  dishonorable ;  bad  con- 
duct  ;S.  C.  I) 

9.  Make  a  cross  (x)  after  branches  of  service  you 

served  in :  Army  x ;  Navy ;  Marine  Corps ; 

Coast  Guard 

(a)  Give  serial  No.— 2,255,294. 

(b)  Were  you  accepted  for  general  or  limited 
service  ? — General. 

10.  State  all  other  period  of  military  or  naval 
service,  if  any 

11.  Nature  of  disability  claimed — Rheumatism, 
PTeart  trouble.  Date  disability  began — Oct.  and  Nov. 
1918. 

12.  Cause  of  disability — Spine  not  known.  Wliere 
received — in  Army  service. 

13.  If  you  received  treatment  while  in  tlie  service 
give  the  name,  number  or  location  of  the  hospital, 
first-aid  station,  dressing  station,  or  infirmary,  or 
the  organization  to  which  it  was  attached,  the  dates 
of  treatment,  and  tlie  nature  of  sickness,  disease,  or 
injury — Base  Hos])ital  48. 

(a)  Names  and  addresses  of  all  civilian  ])liy- 
sicians  who  have  treated  you  for  any  sickness, 
disease,  or  injury  since  the  beginning  of  your 
service  in  the  World  War: 
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Name— Dr.  F.  P.  King  D.  C. 
Present     address — Chamber     of     Commerce 
Bldg. 

Disability — Spinal  adjustments. 
Date— 9-30— Mar.  31. 

(b)  Names  and  addresses  of  all  persons  other 
than  physicians  who  know  any  facts  about  any 
sickness,  disease,  or  injury  which  you  have  had 
in  active  service  or  since  discharge  from  the 
World  War: 

Name— F.  W.  Rathos. 

Address — Pocatello,  Ida,  c/o  Union  Pac.  RR. 
Disability — Heart  &  Spine  trouble.  Rheuma- 
tism. 

Date— Dec,  1919. 

(c)  Give  the  names  and  addresses  of  employ- 
ers, monthly  wages  or  salary,  occupation  or  vo- 
cation pursued,  and  periods  of  time  employed 
since  discharged  from  military  service,  in  the 
World  War.  If  self-employed  for  any  periods, 
so  state. 

Employer— 0  S  L  RR. 
Address — Pocatello,  Ida. 
Wages  or  salary — $140.00  mo. 
Occupation — Brakeman  Page. 
Period    of    time    employed — Mar.    1919-Dec. 
1919. 

Employer — Union  Pacific  R.R. 

Address — Los  Angeles,  Cal. 

Wages  or  salary— $150.00-200.00  per  mo. 
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Occupation — Loco.  Fireman. 

Period  of  time  employed — May  1920-present. 

14.  Are  you  willing  to  accept  hospital,  medical,  or 
surgical  treatment  ? — Yes. 

15.  If  the  sickness,  disease,  or  injury  was  caused 
through  the  fault  of  some  person  other  than  tlie 
Ignited  States  or  the  enemy,  state  whether  suit  has 
been  commenced  against  or  settlement  made  witli 
such  person  on  account  of  such  injury 

If  settlement  has  been  made  or  damages  recovered, 
state  which  and  the  amount 

B.  Pre-Enlistment  Occupational  History 

16.  Give  the  names  and  addresses  of  employers, 
and  your  monthly  earnings  for  the  24  months  pre- 
ceding your  enlistment  for  service  in  the  World 
War.  If  self-employed,  so  state. 

Employer— L.  A.  &  S.  L.  RR. 
Address — Los  Angeles. 
Occupation — Fireman. 
Duties  performed — Loco.  Fireman. 
Dates— 6.  1913,  8.  1916. 
Employer— B.&C.  RR. 
Address — Magna,  Utah. 
Occupation — Fireman. 
Duties  Performed — Loco.  Fireman. 
Dates— 9.  1916,  4.  1917. 
Employer— O.S.L.  RR. 
Address — Pocatello,  Ida. 
Occupation — Trainman. 
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Duties  performed — Trainman. 
Dates— 4.  1917,  9.  1917. 

C.  Family  Obligations  and  Dependency  Claims 

17.  Are  you  single,  married,  widowed,  or  di- 
vorced ? — Married. 

18.  Times  married — One.  Date  and  place  of  last 
marriage — San  Bernardino,  Cal.  Nov.  4,  1922. 

19.  Times  present  wife  has  been  married — Twice. 
Maiden  name — Rosetta  Allice  Kemmer. 

20.  Do  you  live  together? — Yes.  (a)  If  not,  state 
reason,  and  your  wife's  present  address 

21.  Have  you  any  child  or  children  living,  includ- 
ing adopted  children,  stepchildren,  and  illegitimate 
children,  under  18  years  of  age  and  unmarried,  or 
any  child  of  any  age  who  is  insane,  idiotic,  or  other- 
wise permanently  helpless?  If  so,  give  the  following 
particulars  about  each  child :  No. 

22.  (a)  Is  your  mother  now  dependent  on  you 
for  support  ? — Deceased. 

(b)  Is  your  father  now  dependent  on  you  for 
for  support? — No. 

D.  Miscellaneous  Information 
28.    Did  you  make  an  allotment  of  your  pay  while 
in  the  service  ?— Yes.  $20.00. 

24.  If  so,  to  whom  ?— My  Father. 

25.  Have  yoii  ever  filed  any  other  claim  for  com- 
pensation on  account  of  any  disability  ? — No. 

(a)  Give  C-Number  assigned 

(b)  If   so,   state   the   address   of   the   office   in 
which  the  claim  was  filed 
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(c)  Are  you  now  receiving  payments  of  com- 
pensation ? — No. 

(d)  Did  you  ever  receive  payments  of  compen- 
sation ? — No. 

26.  Did  you  every  apply  for  War  Risk  Insur- 
ance ? — No. 

(a)  Give  T  or  K  Number 

27.  Have  you  made  claim  for  Adjusted  Compen- 
sation (T3onus)  ?  (Yes  or  No.) — Yes. 

28.  Are  you  now  drawing  naval  fleet  reserve,  re- 
tirement, or  service  pay? — No. 

(a)  If  so,  from  what  date  and  in  what  monthly 
amount?  

29.  Have  you  ever  aj)plied  for  a  pension  to  the 
Bureau  of  Pensions,  Department  of  the  Interior? — 
No. 

(a)  If  so,  give  pension  claim  number 

(b)  Have   you   ever   received   payments   on   a 
pension  claim? — No. 

(c)  Are  yon  now  receiving  payments  on  a  pen- 
sion ? — No. 

fd)   If  so,  in  what  sum  monthly? 

I  Hereby  Certify  that  answers  to  all  questions 
are  true  and  complete  to  the  best  of  my  knowledge 
and  belief.  I  make  the  foregoing  statements  as  a 
part  of  this  application  with  full  knowledge  of  the 
penalty  ])rovided  for  making  a  false  statement  as 
to  a  material  fact  in  a  claim  for  compensation  or 
insurance. 

THOMAS  J.  KELLEY. 
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Subscribed  and  sworn  to  before  me  this  31st  day 
of  August,  1931,  by  Thomas  J.  Kelley,  claimant,  to 
whom  the  statements  herein  were  fully  made  known 
and  explained. 

(Seal)  R.  A.  WICKIZER, 

Notary  Public. 

My  Commission  Expires  March  11, 1935. 


Penalty 

That  whoever  in  any  claim  for  family  allowance, 
comj)ensation,  or  insurance,  or  in  any  document 
required  by  this  Act,  or  by  regulations  made  under 
this  Act,  makes  any  statement  of  a  material  fact 
knowing  it  to  be  false,  shall  be  guilty  of  perjury  and 
shall  be  punished  by  a  fine  of  not  more  than  $5,000 
or  b}^  imprisonment  for  not  more  than  two  years,  or 
both  (Sec.  501,  W.  W.  V.  A.,  1924). 

[Endorsed] :  Deft  Exhibit  No.  F  ident.  Filed  5/27, 
1941.  By  Cross,  Deputy  Clerk.  Later  into  evidence. 


Mr.  Hoffman:     May  we  reserve  our  objection? 

The  Court:     So  understood. 

Mr.  Dillon:  This  is  the  application  for  compen- 
sation to  a  veteran  disabled  in  the  World  War, 
dated  the  31st  of  August,  1931,  signed  by  Thomas  J. 
Kelley. 

May  I  read  certain  portions,  your  Honor  ? 
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The  Court :     Yes. 
Mr.  Dillon:     (Reading  exhibit.) 
Mr.  Dillon:     Government  offers  this  for  identi- 
fication. 

The  Clerk:  Government's  Exhibit  G  for  identi- 
fication. [13] 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  G  for  identification.) 

Mr.  Dillon:  Goverment  offers  in  evidence  De- 
fendant's Exhibit  G. 

Mr.  Hoffman:  May  we  reserve  our  objections, 
your  Honor,  except  as  to  a  certain  report  that  is  on 
white  paper  appended  thereto.  If  you  will  hand  it 
up  to  the  Court,  Mr.  Dillon,  I  can  point  out  to  the 
Court  my  objection  to  that  portion  of  the  document. 
My  objection  may  be  a  little  premature  because 
counsel  may  be  able  to  furnish  the  proof;  but  at  this 
time  my  objection  is  based  on  the  grounds  that  the 
person  who  made  the  laboratory  report  has  not 
been  called  as  a  witness.  That  is  true  also  as  to 
X-ray  pictures,  as  differentiated  from  the  report  of 
the  doctor  himself.  The  Ninth  Circuit  has  passed 
on  this  question  in  the  case  of  U.  S.  V.  Le  Fevre, 
72  Fed.  (2d),  page  827;  and  I  submit,  your  Honor, 
that  the  rule  that  permits  the  medical  examinations 
made — without  admitting  that  that  is  admissible  and 
reserA'ing  my  objections  to  the  whole  exhibit — but 
if  the  rest  of  it  were  admissible,  I  submit  that  these 
reports  by  technicians  that  on  their  face  don't  sliow 
that  they  are  doctors,  are  not  proper  unless  a  ])ro])er 
foundation  is  laid,  and  I  object  on  that  ground. 
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Mr.  Dillon:  I  don't  get  the  grounds  for  the  ob- 
jection. 

Mr.  Hoffman:  I  will  stipulate  that  it  is  part  of 
the  Veterans'  Administration's  files  because  it  is 
clipped  to  or  [14]  appended  to  a  medical  report. 
My  position  is  that  it  is  not  admissible  imless  you 
produce  the  technician  that  made  the  examination. 

Mr.  Dillon:  I  will  be  glad  to  do  that.  I  will 
withdraw  it  at  this  time. 

At  this  time,  your  Honor,  there  is  a  deposition 
on  file  on  behalf  of  the  Defendant  that  I  should 
like  to  read. 

(Reading  of  deposition  of 

RICHARD  B.  POSEY.) 

*        *        * 

''Q.  Subsequent  to  July  2,  1927,  what  was 
necessary  for  a  man  to  secure  a  policy  of 
United  States  Government  Life  Insurance,  his 
policy  having  previously  lapsed  after  his  dis- 
charge from  the  military  service  ? ' ' 

Mr.  Hoifman:  That  is  objected  to  as  calling  for 
a  conclusion  of  the  witness.  Section  512(a)  of  Title 
38,  the  Ignited  States  Code,  which  is  known  as  Sec- 
ti(^n  310  of  the  World  War  Veterans  Act,  as 
amended,  provides  expressly  what  is  necessary  for 
a  man  to  get  a  converted  policy,  as  follows:  (read- 
ing section.) 

^Ir.  Dillon:  I  will  withdraw  the  question,  your 
Honor.  Counsel's  explanation  is  more  full  than  the 
answer. 
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(Deposition  of  Richard  B.  Posey.) 
The  Court:  Yes,  the  statute  covers  it. 
Mr.    Dillon    (Continuing   to   read   deposition   of 
Richard  B.  Posey)  : 

''Q.  Mr.  Posey,  under  the  procedure  of  the 
Veterans'  Administration,  when  a  man  applies 
for  compensation  what  [15]  office  is  that  appli- 
cation for  compensation  filed  in  ? 

''A.  Usually  the  Regional  Office  or  facility 
in  the  field. 

^'Q.  Now,  assuming  that  a  man  was  a  resi- 
dent, at  the  time  he  aj^plied  for  compensation, 
of  California,  where  would  the  apjjlication  be 
sent  9" 

Mr.  Hoffman:  Your  Honor,  I  object  to  both  of 
those  questions  on  the  ground  that  it  is  immaterial 
what  is  usually  done.  The  question  is.  What  was 
done  in  this  case.  Tlie  practice  has  certainly  nothing 
to  do  with  whether  or  not  the  man  did  or  did  not  do 
something.  The  question  is,  what  Kelley  did,  not 
ordinarily  what  is  done. 

The  Court:  Is  thei'e  some  disjnite  here  about  the 
issuance  of  the  policy  on  the  part  of  the  Govern- 
ment? 

Mr.  Dillon:  No,  your  Honor.  The  question  here 
is  to  show  that  his  application  for  compensation 
which  I  read  was  made  here  in  Los  Angeles  and  not 
in  Washington.  The  insurance  is  handled  in  Wash- 
ington. The  compensation  is  handled  in  Los  An- 
geles. Therefore  we  want  to  establish,  apparent)}'  l^y 
this  question,  that  it  was  made  in  Los  Angeles. 
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(Deposition  of  Richard  B.  Posey.) 

Mr.  Hoffman:  We  further  object  on  the  ground 
that  the  two  applications  introduced  are  the  best 
evidence  as  to  where  they  were  filed,  and  they  speak 
for  themselves.  This  witness  hasn't  shown  he  knows 
anything  about  it. 

Mr.  Dillon :     I  w  ill  withdraw  the  question. 

'^Q.  Would  the  Insurance  Service  of  the 
central  office  [16]  have  any  knowledge  as  to 
this  application  for  compensation  ? 

"x\.  They  would  eventually  get  the  number, 
C  number  assigned  in  that  case,  but  they  might 
not  receive  the  files  for  a  long  period  of  time. 
They  might  remain  in  the  field  indefinitely." 

Mr.  Hoffman:  I  move  to  strike  that  portion  of 
the  answer  that  reads, 

''But  they  might  not  receive  the  files  for  a  long 
period  of  time;  they  might  remain  in  the  field 
indefinitely. ' ' 

The  Court:     It  will  be  stricken  out. 
Mr.  Dillon:     (Continuing  reading  of  deposition.) 
''Q.     Mr.   Posey,   what   is  the   generally  ac- 
cepted definition  of  good  health?" 

Mr.  Hoffman:  I  object  to  that,  your  Honor,  on 
tw(i  grounds;  first,  it  is  a  conclusion  of  law,  the 
proper  conclusion  of  this  Court. 

Mr.  Dillon:  He  reframes  the  question.  We  will 
see  how  he  reframes  it. 
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(Deposition  of  Richard  B.  Posey.) 

*'Q.  Mr.  Posey,  what  is  the  generally  ac- 
cepted definition  of  good  health,  as  interpreted 
by  tlie  Insurance  Service  of  the  Veterans'  Ad- 
ministration ? ' ' 

Mr.  Hoffman:  That  is  objected  to.  In  the  first 
place,  there  is  nothing  to  show  that  Mr.  Kelley  in 
San  Bernardino  had  the  slightest  idea  what  the 
accepted  meaning  was  by  the  Insurance  Division; 
secondly,  the  law  provides  that  he  has  to  be  in  good 
health,  and  it  is  for  your  Honor  to  determine  [17] 
and  instruct  the  jury  wliat  is  meant  by  the  terms 
of  the  policy,  not  some  fellow^s  sitting  back  in 
Washington,  unless  it  can  be  shown  that  that  defi- 
nition was  communicated  to  the  insured  when  he 
made  his  application  and  got  his  insurance. 
(Argument) 
Mr.  Dillon:     Well,  strike  the  question. 

"Q.  And  then,  under  the  regulations  or 
procedure  of  the  Veterans'  Administratio]i,  be- 
fore a  man  would  be  entitled  to  have  ITuited 
States  Government  life  insurance  granted  to 
him  subsequently  to  July  2,  1927,  under  the 
provisions  of  Section  310  he  would  have  had  to 
have  been  free  from  injury  or  disease  at  the 
time  the  insurance  was  granted." 

Mr.  Dillon:     Tlie  objection   is  that  the  question 
was  leading. 

Mr.    Hoffman:     I    will    make    the    objections,    if 
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(Deposition  of  Richard  B.  Posey.) 
needed,  to  save  time.  I  have  no  objection  to  the  form 
of  the  question. 
Mr.  Dillon:     (Continuing  reading  of  deposition.) 
''A.     He   would  have  had  to  have  been  in 
good  health." 

The  Court:     We  will  take  our  recess  until  2:00 
o'clock. 

(Thereupon  at  12:00  o'clock  noon  a  recess 
was  taken  until  2:00  o'clock  p.  m.  of  the  same 
date.)  [18] 


Los  Angeles,  California 
Tuesday,  May  27,  1911  2:00  o'clock  P.  M. 

The  Court:     You  were  reading  the  deposition  of 
Mr.  Posey,  I  believe,  were  you  not,  Mr.  Dillon? 
Ml'.  Dillon :     Yes,  your  Honor. 
The  Couii::     Proceed. 

Mr.  Dillon  (Continuing  reading  of  deposition  of 
Richard  B.  Posey)  : 

''Q.  Mr.  Posey,  I  hand  you  this  application 
and  ask  if  the  ai3plication  contains  a  question 
relative  to  the  filing  of  a  claim  for  compensa- 
tion." 

Mr.  Hoffman:  That  is  objected  to,  your  Honor, 
on  the  grounds  that  the  application  speaks  for  itself 
and  is  the  best  evidence.  It  has  been  read  here. 

The  Court:     Objection  overruled. 
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(Deposition  of  Richard  B.  Posey.) 
Mr.  Dillon     (Continuing  reading  of  deposition)  : 
"A.     It  does  have  such  a  question. 
*'Q.     Would   you   read   into   the   record   the 
question  and  the  answer  of  the  applicant  for 
insurance  to  that  question r' 

Mr.  Hoffman:  Same  objection,  your  Honor,  on 
the  grounds  that  it  is  just  repetition,  cumulative 
evidence. 

The  Court:     Overruled. 

Mr.  Dillon  (Coutinuing  reading  of  deposition) : 
*  *  *  ''Q.  Mr.  Posey,  assuming  that  as  a 
fact  the  a])plicant  [19]  for  insurance  had  filed 
Form  526,  a  claim  for  compensation,  on  August 
31,  ]931,  would  the  Insurance  Service,  nnder  its 
practice  and  procedure,  have  made  further  in- 
quiry before  this  insurance  was  granted,  to  de- 
termine what  if  any  disability  that  claim  was 
based  upon  ? 

Mr,  Hoffman:  I  will  read  the  objection  that  was 
made  at  the  time,  your  Honor,  and  now  adopt  it  as 
our  objection: 

''I  object  for  the  reason  that  tlio  question  is 
vague,  indefinite,  and  uncertain ;  for  the  fur- 
ther reason  that  this  witness  was  not  engaged 
in  work  at  the  time  that  the  alleged  a])i)lica- 
tion,  which  is  marked  Defendant's  Exhibit  No. 
1,  was  acted  upon;  and  that  the  question  asks 
for  hearsay  testimony  because  of  the  fact  that 
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(Deposition  of  Richard  B.  Posey.) 

this  witness  is  being  asked  what  someone  else 
would  have  done  or  would  not  have  done  so  far 
as  making  inquiry  is  concerned ;  and  that  it  is 
impossible  for  this  witness  to  state  what  some- 
one else  would  have  done  or  would  not  have 
done,  as  asked  in  the  question.  All  he  can  give 
is  his  idea  of  what  somebody  else  might  or 
might  not  do." 

I  add  also  the  objection  that  it  is  hearsay  and  calls 
for  the  conchision  of  the  witness. 

The  Court:     Sustained. 

Mr.  Dillon:  I  rephrase  the  question  as  follows: 
''Q.  Mr.  Posey,  assimiing  that  as  a  fact  the 
applicant  for  insurance  had  filed  Form  526,  a 
claim  for  compensation,  on  August  31,  1931, 
wonld  the  Insurance  Service  have  been  [20] 
required,  under  its  practice  and  procedure,  to 
make  further  inquiry  before  this  insurance  was 
granted,  to  determine  what,  if  any,  disability 
that  claim  was  based  upon? 

Mr.  Hoffman:  Same  objection  as  before,  with 
the  added  objection,  your  Honor,  that  testimony  re- 
garding a  custom  and  usage  of  the  insurance  car- 
rier, insurance  company,  is  inadmissible  miless  it 
can  be  sl^o^^^l  that  the  insured  knew  the  custom  that 
the  witness  is  about  to  relate. 

The  Court :     Sustained. 

Mr.  Dillon:  That  isn't  the  ])urpose  of  this  ques- 
tion,  if   your  Honor   i)lease.   The   inirpose   of   the 
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(Deposition  of  Richard  B.  Posey.) 
question  is,  What  was  the  practice  of  the  Insurance 
Department  of  the  Veterans  Administration  in  re- 
spect to  an  application  for  insurance,  whether  it 
was  tlie  custom  and  the  practice  and  the  reguhitiou!^ 
of  the  Insurance  Department  to  make  further  in- 
vestigation under  this  type  of  insurance,  or  to 
accept  the  ai)p]ication  on  its  face  vahie.  I  think  that 
is  competent. 

The  Court :  Suppose  the  custom  were  established, 
Mr.  Dillon,  and  then  not  followed. 

Mr.  Dillon:  Well,  in  this  case,  you  see,  the  cus- 
tom was  that  they  did  not.  If  it  wasn't  followed, 
why,  it  would  be  entirely  different.  It  would  mean 
that  they  did  look  into  other  things. 

Mr.  Hoffman :  It  would  appear  to  me  also,  your 
Honor,  that  no  proper  foundation  has  been  laid  for 
this  witness  to  testify  as  to  w^hether  they  did  or 
didn't  look  in  this  particu-  [21]  lar  case.  It  is  not 
a  question  of  custom;  it  is.  Did  they  in  this  in- 
stance make  any  investigation. 

The  Court:     Sustained. 

Mr.  Dillon:     (Continuing-  reading  of  deposition) 
*         *         * 

^'Q.  Mr.  Posey,  if  it  is  shown  by  the  records 
and  on  the  trial  of  this  case  that  this  insured 
was  examined  on  October  28,  1931,  and  at  that 
time  was  diagnosed  as  suffering  from  ^aortitis, 
chronic  mild,  with  good  cardiac  tolerance,'  and 
had  he  made  that  known  to  the  Veterans'  Ad- 
ministration in  this  application  for  insurance  in 
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(Deposition  of  Richard  B.  Posey.) 

1932,  would  this  insurance,  under  the  regula- 
tions and  procedure  of  the  Veterans'  Adminis- 
tration, have  been  granted?" 

Mr.  Hoffman:  That  is  objected  to  on  a  number 
of  grounds,  one  of  which  is  that  there  is  no  testi- 
mony as  to  what  regulations  or  procedure  they  are 
talking  about ;  secondly,  there  is  no  showing  that  the 
witness  is  qualified  as  an  expert  or  is  a  person  who 
would  pass  upon  or  ever  did  pass  upon  a  single 
application  for  insurance,  and  it  is  asking  for  the 
witness  to  give  his  conclusion  as  to  what  somebody 
else  might  or  might  not  have  done,  without  laying 
any  proper  foundation  therefor.  There  is  no  show- 
ing that  this  witness  ever  in  his  life  passed  on  an 
insurance  application. 

The  Court:  That  is  a  matter  of  cross  examina- 
tion. Overrule  the  objection. 

Mr.  Dillon:     (Continuing  reading  of  deposition) 

[22] 
''Q.     Or  could  it  have  been  granted,  under 
the  regulation  and  procedure  of  the  Veterans' 
Administration." 

Mr.  Hoffman:  I  object  to  that,  as  to  the  question 
of  whether  it  could  have  been  granted,  on  the 
grounds  set  forth,  and  also  that  the  application 
shows  on  its  face  that  it  was  granted,  and  the  per- 
son tliat  2"ranted  it  or  didn't  crant  it  hasn't  been 


vs.  Rosetta  Alice  Kelley  d9 

(Deposition  of  Richard  B.  Posey.) 

produced,   and  the   rules   and   regulations  haven't 

been  produced. 

(Argument) 

The  Court:     I  think  it  is  a  question  for  the  jury. 

Sustain  the  objection. 

Mr.  Dillon     (Continuing  reading  of  deposition)  l 
*        *        * 

"Q.  Under  the  regulation  and  procedure  of 
the  Veterans'  Administration  can  a  man  who  is 
shown  to  have  had  a  positive  Wassermann  be 
granted  insurance  ? ' ' 

Mr.  Hoffman:  That  is  objected  to,  your  Honor. 
In  the  first  place,  no  pro])er  foundation  lias  been 
laid;  in  the  second  place,  it  calls  for  a  couclusion  of 
the  witness;  in  the  third  place,  it  is  hearsay,  and 
there  is  no  foundation  showing  that  the  witness  is 
qualified;  it  is  highly  speculative  to  say,  "Could  it 
have  been  done?" 

Mr.  Dillon :  The  man  is  testifying  as  an  ex])ert 
on  insurance  matters  and  regulations  in  the  Vet- 
erans' Administration. 

Mr.  Hoifman:  I  submit  he  didn't  say  anytliiug 
about  [23]  that.  He  just  said  he  advises  the  Insur- 
ance Section.  He  doesu't  say  about  what.  He  didn't 
say  that  lie  knew  anything  al)out  the  rules  and  regu- 
lations. I  submit,  your  Honor,  it  doesn't  matter,  as 
far  as  tliis  Plaintiff,  the  widow,  is  concerned,  what 
the  rules  and  regulations  were. 

The  Court:  The  whole  question  of  the  case  is 
whether   or  not    the   jury   will   find    that    the    a])- 
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plicant  at  the  time  misrepresented  the  condition  of 

his  health,  whether  he  was  in  good  health  or  not. 

Mr.  Hoffman:  And  whether  something  could  have 
been  done  seems  to  me  to  be  speculative. 
The  Court:    Sustained. 

Mr.  Dillon  (Contmuing  reading  of  deposition) : 
'*Q.  Mr.  Posey,  are  the  Veteran's  Admini- 
stration Regulations  and  practice  and  procedure 
relative  to  the  reinstatement  or  granting  of  in- 
surance all  in  i^rinted  form,  or  have  they  been 
built  up  by  custom?" 

Mr.    Hoffman:      Same    objection,    incompetent, 
irrelevant  and  immaterial. 
The  Court :    Overruled. 

''A.  We  have  regulations  in  printed  form, 
but  we  also  have  practice  that  has  grown  up 
that  is  not  in  printed  form. 

"Q.  And  the  practice  as  to  the  granting  of 
insurance,  is  it  or  is  it  not  almost  entirely  just 
a  practice  that  has  been  built  up  and  of  which 
no  printed  regulations  have  been  promulgated?" 

[24] 

Mr.  Hoffman:     I  can't  see  any  materiality  as  to 

that,  whether  it  has  grown,  or  like  Topsy 

The  Court :    Overruled. 

Mr.  Dillon   (Continuing  reading  of  deposition) : 
"A.     The  only  regulation  is  the  one  that  de- 
fines good  health — I  forget  the  number  of  that 
— but    the    practice    has    been    to    follow    the 
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authority  in  the  law  for  the  granting  of  in- 
surance ;  and  good  health  has  been  used  to  mean 
in  the  Bureau  exactly  what  it  says,  that  a  man 
has  no  illness  or  disabilities. ' ' 

Mr.  Hoffman:  I  object  to  that  on  a  number  of 
grounds.  First,  it  is  not  in  response  to  the  question. 
Secondly,  it  is  an  invasion  of  the  province  of  the 
Court;  in  other  words,  the  witness  is  invading  the 
])rovince  of  the  Court  in  instructing  the  jury  and 
the  ju'ovince  of  the  jury  in  determining  the  idtimate 
fact  in  this  case.  Futhermore,  there  is  no  showing 
that  their  definition,  as  argued  this  morning,  as  to 
what  good  health  is,  is  binding  on  Mrs.  Kelley,  the 
surviving  beneficiary,  or  on  the  insured;  and  for 
tliose  reasons  I  move  to  strike  from  the  answer, 
"and  good  health  has  been  used  to  mean  in  the 
Bureau  exactly  what  it  says,  that  a  man  has  n(^ 
illness  or  disabilities;"  on  the  further  grounds  that 
that  is  a  conclusion  of  law  by  the  witness.  What 
is  good  health  is  something  for  your  Honor  to  in- 
struct the  jury  in  this  case  and  not  for  the  witness, 
Mr.  Posey. 

The  Court:  I  think  this  can  be  taken  into  con- 
sidera-  [25]  tion  by  the  jury.  He  hasn't  attempted 
to  ])ass  on  the  ultimate  question  that  this  applicant 
was  not  in  good  health.  He  has  given  here  a  defini- 
tion. I  am  inclined  to  say  that  that  can  be  taken 
into  consideration  by  the  jury  with  whatever  other  in- 
structions the  Court  feels  the  jury  should  bo  given 
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in  defining  good  health.  I  believe  you  stated  to  the 
Court  this  morning  the  definition  of  good  health. 
It  would  be  necessary  for  the  Court  to  instruct  the 
jury  on  that  question. 

Mr.  Hoffman :  Then  if  your  Honor  would  instruct 
the  jury,  and  your  instruction  would  be  different 
from  Mr.  Posey's  idea,  I  assume  that  the  jury 
would  feel  it  was  bound  to  follow  the  Court's  defini- 
tion and  not  Mr.  Posey's  definition. 

The  Court:  The  jury  have  already  stated  that 
they  would  all  follow  the  instructions  given  by  the 
Court. 

Mr.  Dillon:  The  instruction  submitted  is  practi- 
cally in  the  same  language,  incidentally. 

(Continuing  reading  of  deposition.) 
'^Q.     Then,  the  practice  is  that  if  a  man  has 
any  illness  or  disability,  no  insurance  may  be 
granted  to  him,  mider  Section  310." 

Mr.  Hoffman:  That  is  objected  to  on  the  same 
grounds;  on  the  further  ground  that  wdiatever  the 
practice  is,  is  immaterial  and  not  binding  on  the 
insured  or  beneficiary,  unless  it  can  be  shown  that 
they  knew  about  it.  [26] 

The  Court:  I  think  it  is  a  self-serving  declara- 
tion because  the  jury  will  be  instructed  that  if  they 
find  that  this  man  was  not  in  good  health,  he  was 
not   entitled  to   the   insurance. 

Mr.  Hoffman:  One  more  thino;:  Not  only  that 
he  was  not  in  good  health,  but  he  knew  it,  because 
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the  test  is  not  whether  he  was  in  good  health,  be- 
cause the  incontestability  clause  after  six  months 
says  that  only  because  of  non-payment  of  premiums 
or  fraud 

The  Court :    The  defense  here  is  fraud,  of  course. 

Mr.  Hoffman:  Therefore,  it  wouldn't  make  any 
difference  how  sick  he  was,  in  fact,  when  he  made 
out  the  application.  The  sole  issue  is,  Did  he  make 
a  fraudulent  statement,  to-wit,  did  he  know  that 
he  was  sick,  and  not,  Was  he  sick? 

Mr.  Dillon:  That  isn't  a  correct  statement  of  the 
law,  but  that  will  come  up  when  the  instructions 
are  given. 

The  Court:     Overruled. 

Mr.  Dillon   (Continuing  reading  of  deposition) : 
"A.     There  is  no  authority  for  granting  the 
insurance,  and  any  that   is  granted  would  be 
purely  an  error." 

Mr.  Hoffman  (Continuing  reading  of  deposition 
of  Richard  B.  Posey, 

Cross  Examination.) 

*     ^f     * 

''Q.  Mr.  Posey,  a  man's  condition  at  tlie 
time  of  making  api)lication  for  insurance  is  tlie 
criterion  which  determines  whether  or  not  it 
shall  be  granted  to  him,  isn't  it?  [27] 

"A.  I  think  the  criterion  is  the  condition 
the  man  is  in  when  he  applies,  but  in  determin- 
ing that  condition  it  is  a  well  known  practice 
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among  the  medical  folks  generally  that  the  his- 
tory of  the  man's  life  and  what  illnesses  he  has 
had  plays  a  large  part  in  determining  that 
present  condition." 

Mr.  Hoffman :    I  move  to  strike  the  portion  about 
that  it  is   a   well   known   practice   among   medical 
folks  generally.  This  witness  has  not  shown,  among 
all  of  his  brilliant  attainments,  that  he  is  a  doctor 
and  has  any  knowledge  as  to  what  the  practice  is 
among  medical  folks,  even  though,  your  Honor,  he 
does  adAdse  the  Marine  Corps. 
The  Court:     Motion  granted. 
Mr.  Hoffman  (Continuing  reading  of  deposition)  : 
"Q.     Did  you   ever   personally   approve    an 
application  for  reinstatement  of  insurance? 

A.  I  don't  believe  I  have,  but  I  have  been 
consulted  on  various  times  about  the  forms 
and  what  they  should  require  and  as  to  whether 
they  ought  to  go  into  substandard  business  and 
take  some  of  these  folks,  and  we  have  discussed 
all  of  those  things.  Both  of  those  doctors  were 
calling  on  me  for  information." 

Mr.  Hoffman:  Now,  your  Honor,  I  move  to 
strike  everything  as  not  responsive,  other  than  the 
words,  "I  don't  believe  I  have."  What  he  has  been 
consulted  about  forms  is  not  responsive  to  the  ques- 
tion as  to  whether  or  not  he  ever  approved  an 
application  for  reinstatement  of  insurance.  He  [28] 
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says  lie  didn't.  The  rest  of  it  is  a  volimtary  state- 
ment of  the  witness. 

The  Court:  It  seems  to  me  that  is  rather  friv- 
olous, but  I  will  sustahi  the  objection,  or  grant  the 
motion. 

Mr.  Hoffman:  (Continuing  reading  of  deposition) 
Mr.  Dillon  (Continuing  reading  of  deposition  of 
Richard  B.  Posey, 

Redirect  Examination)  : 
"Q.  Just  one  more  question,  Mr.  Posey. 
Under  tlie  practice  of  t]ie  Veterans'  Adminis- 
tration, had  this  insured  at  the  time  of  his 
application  stated  that  lie  was  suffering  from 
aortitis  or  had  been  suff'ering  from  aortitis  and 
had  in  October,  1931,  had  a  positive  Wasser- 
maii,  even  with  the  examination  of  Dr.  Lenker 
showing  him  to  be  a  good  risk  and  in  good 
health  at  the  time  of  his  examination,  could  this 
insurance  have  been  granted  under  the  prac- 
tice and  procedure  of  the  Veterans'  Adminis- 
tration without  further  inquiry  to  determine 
his  true  condition'?" 

Mr.  Hoffman:  Objected  to,  your  Honor,  on  the 
ground  that  no  ])roper  foundation  has  been  laid; 
calling  for  the  conclusion  of  the  witness;  no  show- 
ing that  this  man — the  fact  is  that  a  little  earlier 
in  this  deposition,  if  your  Honor  will  remember, 
when  1  was  reading  the  ci'oss,  they  asked  him,  "Did 
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you  ever  approve  an  application  for  insurance?" 
He  said,  "No,  I  never  did."  How  does  he  know, 
therefore,  whether  or  not  a  person  that  approves 
applications  for  insurance  would  do  it?  It  is  specu- 
lative. [29] 

Mr.  Dillon:  He  is  testif^'ing  merely  as  to  the 
practices  and  procedures  of  the  Veterans'  Admin- 
istration. 

Mr.  Hoffman:  I  submit,  .your  Honor,  he  doesn't 
say  he  knows  anything  in  that  regard.  He  says  he 
didn't  pass  on  applications  for  insurance.  It  is  just 
speculating,  your  Honor,  as  to  what  somebody  else 
would  or  wouldn't  do. 

The  Court:  I  think  it  is  the  cpiestion  the  jury 
will  have  to  determine  for  us.  I  will  sustain  the 
objection. 

Mr.  Hoffman  (Continuing  reading  of  deijosition, 

recross  examination)  : 

*     *     * 

Mr.  Hoffman:  Attached  to  the  deposition  is  the 
printed  regulation,  your  Honor,  the  definition  of 
good  health,  Section  3155:  "The  words  'good 
health'  when  used  in  connection  vrith  insurance" — 
I  might  say,  your  Honor,  we  are  merely  offermg 
this  for  the  limited  purpose  of  showing  that  it 
wasn't  adopted  until  May  17,  1934,  and  the  insur- 
ance was  granted  in  1932,  not  for  the  purpose  of 
showing  that  that  was  a  valid  or  binding  definition. 

^Ii'.  Dillon:    That  wasn't  what  it  was  introduced 
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for.  Your  counsel  asked  him  to  get  it.  He  said  he 
would  get  it  and  attach  it  to  the  deposition,  that  it 
would  be  made  a  part  thereof. 

Mr.  Hoffman:  Let's  go  back,  tlien.  I  asked  him, 
Was  there  any  regulation  in  effect  on  April  2,  1932, 
when  application  for  insurance  was  made,  defining 
good  health?  He  [30]  said  he  didn't  know.  Then  he 
said  he  would  produce  the  regidation  that  there 
was.  Here  it  is:  (reading  ''detinition  of  good 
health"  attached  to  deposition  of  Richard  B. 
Posey.) 

Mr.  Hoft'man:  Now,  your  Honor,  I  move  to 
strike  the  testimony  of  the  witness  Posey  relating 
to  the  regulations  as  to  good  health  for  the  reason 
that  his  own  testimony  shows  that  the  only  regula- 
tion that  there  was,  was  adopted  subsequent  to  the 
issuance  of  the  policy  of  insurance. 

Mr.  Dillon:  It  doesn't  make  any  difference  to  me 
which  way  you  rule,  your  Honor. 

The  Court:  The  Court  will  take  care  of  that 
definition. 

Mr.  Hoffman:  His  testimony  throughout  the  dep- 
osition was  that,  yes,  they  had  a  regulation,  and 
this  was  it.  Then  he  shows  that  it  wasn't  ado])tcd 
until  subsequent  to  the  time  that  this  particular 
insurance  policy  was  issued.  Therefore,  we  submit 
that  whatever  was  done  after  the  policy  was  issued 
certainly  is  immaterial  in  this  case. 

The  Court :    Motion  granted. 
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Mr.  Dillon:    Mark  this  for  identification. 
The  Clerk:    Defendant's  Exhibit  H.  for  identifi- 
cation. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  H  for  identification.) 

Mr.  Dillon:  Government  offers  in  evidence  De- 
fendant's Exhibit  H.  [31] 

Mr.  Hoffman:  I  don't  see  any  original,  your 
Honor.  I  will  have  to  object  on  the  gromid  that  no 
proper  foundation  has  been  laid. 

Mr.  Dillon:  Will  it  be  necessary  for  me  to  take 
the  stand  and  say  that  this  has  been  taken  from  the 
records  of  the  Veterans'  Administration? 

Mr.  Hoffman:  Certainly  the  carbon  comes  from 
the  records  of  the  Veterans'  Administration,  but 
there  would  have  to  be  some  showdng  that  the  orig- 
inal was  mailed.  It  comes  out  of  the  Los  Angeles 
office  here.  I  have  no  copy  of  it.  I  have  no  way  of 
knowing  that  it  was  mailed.  Mr.  Kelley  is  dead. 
We  can't  ask  him.  I  submit,  your  Honor,  that  the 
mere  fact  that  the  Government  has  carbons  doesn't 
lay  any  foundation  that  the  original  was,  in  fact, 
mailed.  If  it  w^asn't  mailed,  it  wouldn't  be  binding 
on  the  insured  or  his  beneficiary. 

Mr.  Dillon:     I  will  withdraw  it  temporarily. 

The  Court:  Gentlemen,  we  will  take  our  after- 
noon recess,  15  minutes. 

(At  this  point  a  short  recess  was  taken,  after 
which  proceedings  were  resumed,  as  follows:) 

Mr.  Dillon:     Call  Dr.  Burstein.  [32] 
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DR.  LOUIS  L.  BURSTEIN 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  name,  please. 

The  Witness:    Louis  L.  Burstein,  B-u-r-s-t-e-i-n. 

Mr.  Hoffman:  We  admit  the  doctor's  qualifica- 
tions, admit  that  he  is  a  medical  examiner  for  the 
Veterans'  Administration  and  its  predecessor,  and 
has  been  for  many  years. 

The  Court:    And  licensed  to  practice. 

Mr.  Hoffman:  Yes,  we  admit  all  of  his  qualifi- 
cations. 

Mr.  Dillon:  At  this  time  Grovernment  offers  in 
evidence  Defendant's  Exhibit  G. 

DEFENDANT'S   EXHIBIT   G 

Exam,  in  comi^liance  with 

Form  2507  dated  9-23-31 

M.2-MS.-18 

Disability  Compensation 

REPORT  OF  PHYSICAL  EXAMINATION 

C-No.  1783258 

1.  Claimant's  name — Kelley  Thomas  Joseph 
Address — 1172    Western    Ave.,     San     Bernardino, 
Calif. 

2.  Examined  — Los  Ang'eles,  Vi\\.  10/28/31- 
10/28/31 

3.  Age— 39 
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4.  Color— W 

5.  If  examination  was  made  in  a  hospital,  fill  in 
the  following: 

Date  of  admission Reason: 

Date  of  Discharge Reason: 

6.  Rank  and  organization — Cpl.   M.G.  Bn.  Un- 
assigned. 

7.  Date  of  induction — 9-19-17    of  discharge  from 
service — 1-16-19  (Marital  status — check) 

8.  Brief   outline   of  claimant's   disability   since 
service : 

"Railroad  brakeman  before  the  war.  Rail- 
road fireman  ever  since  the  war.  Am  with  the 
Union  Pacific  as  a  fireman  on  oil  burners." 

9.  Present  complaint  (subjective  symptoms,  not 
diagnosis)  : 

"Backaches.  Vision  poor." 

10.  Physical    examination     (claimant    must    be 
stripped)  : 

Temperature — X,  pulse — 84,  time  of  day — 
1:10  p.  m.,  blood  pressure — 100  (Systolic)  80 
(Diastolic)  ;  height — 61  inches  (With  shoes)  ; 
weight — 119  (Without  coat)  ;  standard  weight 
before  onset  of  present  illness — 118;  highest 
weight  over  the  past  year — 123;  lowest  weight 
over  the  past  year — 118.  Did  you  weigh  the 
claimant? — Yes.  Sputum  (tub.  bac.) 


vs.  Rosetta  Alice  Kelley  111 

(Testimony  of  Dr.  Louis  J.  Burstein.) 

(Every  case,  if  deemed  necessary,  should  have  a 
sputum    examination,    certified    by    the    examining 


physician.) 

Vision  (Snellen  chart): 

Uncorrected 

R- 

/20 

L- 

/20 

Corrected  by  glasses 

R- 

/20 

L- 

/20 

Hearing  (spoken  voice) 

R- 

/20 

L- 

/20 

Physical  examination  continued  (nose  and  throat, 
sinuses;  heart  (see  Marginal  Note  1);  gastro-intes- 
tinal;  surgical;  orthopedic,  etc.): 

General  Appearance:  We  have  here  a  small 
sized,  well  developed  and  well  nourished  man, 
with  brown  hair  and  blue  eyes  and  with  skin, 
sclera  and  mucosa  clear. 

Teeth:  In  apparently  fair  condition  and 
adequate  rejjair. 

Scalp:  Ears,  Nose  &  Throat:     Negative. 

Eyes:     Vide  special  report. 

Adenopath}' :     None. 

Reflexes:    Normal. 

Hernia,  Hemorrhoids,  Varicosities,  Fistulae: 
None. 

Torso,  Head,  Neck,  Abdomen,  Genitalia: 
Negative. 

Cardiovascular  System:  Blood  ])ressure 
100/80.  Pulse  pressure  20.  Pulse  seated  84; 
standing  96;  after  fifty  hops,  120;  in  two  min- 
utes' recumbency  84.  l*ulse  is  very  small  and 
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soft,  almost  imperceptible  and  diffused,  of  poor 
volume  and  quality  but  rhythmic.  Exercise  is 
attended  by  slight  dyspnea  and  marked  neck 
pulsation,  with  no  attendant  cyanosis,  pallor  or 
allorhythmia. 

Inspection  &  Palpation :  Apex  is  palpated  in 
the  5th  interspace  with  ACD  within  normal 
limits.  Impulse  is  rather  weak  with  moderate 
precordial  diffusion;  no  thrills. 

Auscultation  reveals  nothing  of  note  until  in 
dorso-recumbency,  following  provocative  exer- 
tion, there  is  elicited  a  distant  but  definite  low- 
pitched,  systolic  blow,  gently  diffused  over  the 
entire  aortic  area,  without  PMI,  and  with  all 
other  sounds  clear.  This  phenomena  subsides  in 
all  other  postures  and  throughout  all  other  pro- 
cedures. Cardiac  tolerance  is  good. 

Respiratory  Tract:  Chest  is  well  formed,  of 
free  and  symmetrical  excursion  and  unimpaired 
resonance;  no  rales. 

Gastro-Intestinal  Tract:     Negative. 

Genito-Urinary  System:  Venereal  history 
denied.  No  apparent  gross  pathology. 

Urinalysis:    Report  attached. 

(Blood)  Wasserman:    Report  attached. 

Extremities,  Back  &  Joints:  Special  ortho- 
pedic report  follows: 

"No  evidence  of  deformity  or  disability. 
No  edema." 

JOHN  CARLING,  M.D. 

Orthopedic  Surgeon. 
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Eyes: 

"Vision,  R.  20/20;  L.  20/25      Corrected 
to  20/20  L.  20/20.  No  pathology." 

D.  C.  McCULLOCH. 

X-ray  examination  (give  date,  place,  authorship, 
interpretation)  : 

Laboratory  tindings  (may  be  copied  from  original 
laboratory  report) : 

Laboratory  Report 

U.  S.  Veterans'  Bureau 

Los  Angeles,  Calif. 

Dr.  Burstein  C#  1783-258 

Name— Kelley,  Thos.  J.  Date— 10-30-31 

Wassermann  Report 
Cholesterin  Antigen 
Water  Bath— Positive 

L.  GILMORE 
Serologist 

Examination  of  Lungs 

Shape  of  chest  ,  mobility 

Palliation : 

Percussion — Right  lung: 
Left  lung: 

Auscultation  (during  normal  inspiration  following 
expiratory  cough;  state  quality  and  location  of 
rales)  : 
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Right  king: 

Left  lung: 

Summary  of  lung  findings  (indicate  areas  of  in- 
filtration, consolidation,  etc.,  by  lobes;  add  tuber- 
culous complications)  : 

Pulmonary  diagnosis — 

General  diagnosis  (based  on  entire  physical  con- 
dition : 

(a)     Aortitis,  chronic,  mild,  with  good  car- 
diac tolerance. 

Is  claimant  bedridden? — No         Is  he  confined  to 

his  bed  No  because  of  pulmonary  condition? 

or  because  of  other  disability? 
Is  claimant  able  to  travel"? — Yes 
Do  you  advise  observation  to  determine  diagno- 
sis ?— No 

Will  claimant  accept  hospital  care? — Yes 
Is  an  attendant  necessary  for  travel  ? — No 
Did  you  examine  the  claimant  yourself? — Yes 
Name  of  Examiner — Louis  L.  Burstein,  M.D. 
Title — Attending  Specialist  (Cardiologist) 
Address  of  Examiner — USV13  Los  Angeles,  Cali- 
fornia. 

(Each  examiner  will  sign  his  name,  and  date,  im- 
mediately following  his  findings,  in  a  composite 
report  of  examination.) 

Statement  by  Claimant. — My  answers  to  Ques- 
tion 9  have  been  read  to  me*  and  I  hereby  certify 
that  the  complaints  tlierein  recorded  are  all  that  I 
am  suffering  from  to  my  Ivuowledge. 
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(*The  examining  physician  will  read  complaints 
noted  in  answer  to  Question  9  before  the  claimant's 
signature  is  affixed.) 

Signed    THOMAS  J.  KELLEY. 
(Signature  of  claimant) 

D.  V.  McCULLOCH,  M.D. 

Attending  Specialist   (LENT) 

JOHN  CARLING,  M.D. 

Attending  Specialist   (Orthopedic) 

[Endorsed] :  Deft.  Ex.  (I.  iden.  Filed  5/27,  1941. 
By  Cross,  Dej^uty  Clerk.  (Later  into  evidence.) 


Mr.  Hoffman:     If  I  might  ask  a  question  of  the 
doctor  about  this  exhibit  before  it  is  admitted. 
The  Court:    Yes,  you  may. 

Examination 
By  Mr.  Hoffman: 

Q.  I  show  you.  Doctor,  Defendant's  Exhibit  G 
for  identification,  Examination  made  October  28, 
1931,  and  call  your  attention  to  the  form  and  the 
words  "disability  compensation."  I  ask  you  to  k)ok 
at  that  document  and  tell  me  if  you  know  tlie  pur- 
pose for  which  the  examination  was  made. 

Mr.  Dillon:  That  doesn't  go  to  the  introduction. 

The  Court:  I  suj)pose,  Mr.  Dillon,  it  is  merely 
prelim-  [33]  inary. 
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Mr.  Dillon:  It  would  be  all  right  on  cross-exami- 
nation, but  it  has  nothing  to  do  with  whether  this 
can  be  introduced  in  evidence  or  not. 

Mr.  Hoffman:  I  think  it  is  important,  your 
Honor.  I  can't  make  my  objection 

Mr.  Dillon:  Very  well,  I  will  withdraw^  the 
objection. 

The  Court:    Proceed. 

The  Witness:  The  examination  was  for  the  pur- 
pose of  establishing  the  presence  of  disability  in  the 
applicant  for  the  purposes  of  compensation  or 
pension. 

By  Mr.  Hoffman: 

Q.  It  was  not  made  for  purposes  of  treatment; 
I  mean,  that  was  a  routine  examination  to  deter- 
mine the  question  of  whether  or  not  he  was  entitled 
to  compensation  or  pension? 

A.     That  is  right. 

Q.  And  you  did  not,  as  I  understand  it,  advise 
the  applicant  as  to  the  result  of  your  findings'? 

A.  No;  I  had  no  authority  to  do  anything  like 
that. 

Mr.  Hoffman:  Then  we  object  to  the  introduc- 
tion of  the  document  on  the  grounds,  your  Honor, 
it  would  be  wholly  immaterial  either  as  to  what  the 
doctor  found,  because  whatever  he  found,  it  couldn't 
be  the  basis  for  fraud  unless  the  knowledge  w^as 
communicated  to  the  insured.  The  claim  here  is  that 
he  fraudulently  stated  that  he  was  in  good  health, 
and  the  doctor  didn't  tell  him  he  wasn't  in  [34] 
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good  health;  then  whatever  the  doctor  found  would 
be  wholly  immaterial ;  secondly,  on  the  ground  that 
whatever  examinations  might  have  been  made  for 
purposes  other  than  insurance,  under  the  cases  that 
are  cited  in  proposed  instruction  No.  8  would  l^e 
immaterial;  and  on  the  additional  grounds,  your 
Honor,  the  princii)al  ground  was  the  one  I  first 
stated,  that  since  the  doctor  says  it  was  for  a  pur- 
pose other  than  insurance,  and  also  that  he  didn't 
communicate  the  findings  to  the  insured. 

The  Court:  He  didn't  say  "other  than  insur- 
ance." He  said,  "for  insurance." 

Mr.  Hoffman:  No,  your  Honor.  He  said  it  was 
for  comi)ensation  and  pension,  not  for  insurance. 
This  man  hadn't  applied  for  any  insurance  when 
this  examination  was  made. 

Mr.  Dillon:     It  was  made  to  discover  whether  or 
not  he  had  aii}^  disability. 
(Argument) 

Mr.  Dillon:  The  reason  for  the  introduction  oC 
this  examination  is  to  show  this  man  did  have  these 
disabilities;  further,  to  show  through  this  doctor 
that  he  was  advised  of  tlieni,  knew  he  did  have 
them.  First  we  have  got  to  establish  that  he  did 
have  them  before  we  can  establish  that  he  was 
advised  of  them. 

Mr.  Hoffman:  I  understood  the  doctor  to  just 
testify  that  he  didn't  advise  the  Plaintiff [35] 

Mr.  Dillon:     He  did  not;  that  is  agreed. 
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Mr.  Hoffman:  — that  is,  the  insured,  as  to  the 
result  of  the  examination ;  that  he  had  no  authority 
to  do  it,  and  he  didn't  do  it. 

Mr.  Dillon:     That  is  correct. 

Mr.  Hoffman:  What  materiality  has  a  medical 
report  when  the  issues  in  this  case  are  not,  did  he 
or  didn't  he  have  certain  disabilities,  but  did  he 
know  that  he  had  them. 

Mr.  Dillon:  First  we  have  got  to  establish  that 
he  had  them  before  he  could  know  he  had  them. 

The  Court:  I  will  permit  you  to  renew  your 
objection  later,  Mr.  Hoffman,  and  also  move  to 
strike,  in  view  of  the  statements  Government  has 
made. 

Direct  Examination 
By  Mr.  Dillon: 

Q.  I  hand  you  Defendant's  Exhibit  5,  Doctor; 
calling  your  attention  to  the  last  page  there,  I  will 
ask  you  if  that  is  your  signature  attached  thereto. 

A.     Yes,  sir. 

Q.  Do  you  have  any  independent  recollection  of 
an  examination  made  of  Thomas  Joseph  Kelley  at 
Los  Angeles  on  October  28,  1931? 

A.     Independent  recollection? 

Q.     Yes. 

A.     You  mean  aside  from  the  records?  [36] 

Q.     Yes.  A.     1  have  not. 

Q.  Then,  Doctor,  using  Defendant's  Exhibit  G 
to  refresli  your  recollection,  will  you  state 
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Mr.  Hoffman:  Pardon  me.  Before  it  is  shown 
to  the  witness,  I  would  like  to  examine  the  witness 
as  to  whether  or  not  looking  at  it  would  refresh  his 
recollection  or  whether  it  wouldn't.  In  other  words, 
it  may  be  that  the  doctor  would  say,  "I  could  look 
at  it  for  a  couple  of  weeks;  I  still  woiddn't  remem- 
ber this  man;  but  what  I  i)ut  down  in  that  re])ort 
is  what  I  found  at  the  time."  But  I  maintain  that 
report  is  the  best  evidence.  If  the  witness  can't 
testify  that  by  looking  at  it,  that  would  then  re- 
fresh his  recollection  so  that  he  could  then  testify 
regarding  this  particular  examination,  he  couldn't 
refer  to  the  exhibit.  Subject  to  my  objection,  which 
your  Honor  was  kind  enough  to  allow  me,  reading 
it  into  evidence,  I  maintain  this  witness  can't  tes- 
tify as  to  its  contents  because  the  report  itself  is 
the  best  evidence. 

The  Court:  That  is  correct,  as  far  as  you  go. 
Of  course,  the  witness  testified  that  without  it  he 
has  no  independent  knowledge.  Now,  refreshing  liis 
memory  with  the  name  and  what  is  written  upon  it, 
probably  some  of  it  in  his  own  hand,  then  he  would 
probably  be  able  to  recall  some  of  the  circumstaiu-es, 
which  is  very  usual  of  a  witness.  I  don't  know.  If 
he  does,  then,  of  course,  it  is  perfectly  [37]  proper. 

Mr.  Hoffman:  Doctor,  if  you  looked  at  that  re- 
port, would  that  recall  to  you  the  examination  tliat 
you  made  of  this  man  ? 

The  Witness :    No,  sir. 
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Mr.  Hoffman:  I  object  to  the  use  of  the  docu- 
ment. 

(Argument) 

The  Coui-t :    Proceed,  counsel. 

By  Mr.  Dillon: 

Q.  At  that  time  what  physical  examination  did 
you  make  of  Thomas  J.  Kelley,  and  what  was  your 
diagnosis  ? 

A.  This  was  a  complete  examination  made  by  a 
board  of  three  doctors  of  which  I  was  chairman. 

Q.     What  was  the  diagnosis,  Doctor? 

A.  The  diagnosis  at  that  time  was  chronic  mild 
aortitis  with  good  cardiac  tolerance. 

Q.     Now  will  you  explain  what  "aortitis"  means? 

Mr.  Hoffman:  Pardon  me,  your  Honor.  May  it 
be  understood  that  my  objection  is  to  the  introduc- 
tion of  the  document,  and  any  objection  I  have  to 
tjie  reading  of  it  on  the  grounds  that  it  is  im- 
material will  also  be  reserved. 

The  Court:  I  think  you  better  make  your  ob- 
jections to  specific  questions  because  certainly  a 
medical  term  can  be  explained  by  a  witness,  because 
neither  the  jury  and  certainly  the  Court  is  unable 
to  tell  what  these  medical  terms  are.  [38] 

Mr.  Holfman:  Or  counsel,  talking  for  myself. 
My  objection  was  to  the  question  just  before  this 
one,  "Now,  Doctor,  what  is  the  diagnosis."  I  just 
want  my  objection  to  that  reserved.  There  is  no 
objection  to  this  next  question. 


vs.  Rosetta  Alice  Kelley  121 

(Testimony  of  Dr.  Louis  J.  Burstein.) 
The  Court :    All  right. 

By  Mr.  Dillon: 

Q.     AYill  you  explain  that  diagnosis,  Doctor? 

A.  The  word  ''aortitis"  is  siin})ly  an  inflamma- 
tion of  the  aorta.  The  aorta  is  the  large  blood  vessel 
leading  out  of  the  heart,  the  initial  stage  of  the 
distribution  of  the  blood  all  through  the  body.  That 
is  the  large  vessel.  When  this  vessel  l^ecomes  in- 
volved in  an  inflammation,  we  take  the  term  from 
the  name  of  the  vessel  itself  and  we  call  it  an 
aortitis,  the  same  as  appendicitis;  appendicitis  is 
named  after  the  ai)pendix;  so  aortitis  would  be  an 
inflammation  of  this  great  vessel,  the  aorta. 

Q.  When  a  diagnosis  of  aortitis  is  made,  is  that 
suggestive  to  an  expert  like  yourself  who  made  the 
examination  of  a  concomitant  condition  of  some 
character?  A.     Yes. 

Q.     Of  what  condition  is  that  usually  indicative? 

A.  The  word  "usually,"  I  can't  use  the  word 
"usually"  there;  but  with  a  diagnosis  of  tliat  kind 
we  always  call  for  a  blood  \e^\  for  evidence  oF 
syphilis. 

Q.     Was  a  blood  test  called  for  in  this  case? 

A.     A  blood  test  was  called  for.  [39] 

Q.     Did  you  receive  a  report  of  that  blood  test? 

A.     Yes,  sir. 

Q.     What  did  that  blood  test  show  ? 

Mr.  Hoffman:  Same  objection.  I  understand  tlie 
same  rulins:. 
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The  Witness:  It  came  back  positive  from  the 
laboratory.  I  don't  know  the  exact  proportion  just 
offhand,  but  it  fits  in  with  the  diagnosis  of  aortitis. 

By  Mr.  Dillon: 

Q.  Doctor,  basing  your  answer  on  your  experi- 
ence as  an  expert,  from  the  examination  you  have 
before  you  in  1931,  I  ask  you  if  the  evidence  in  this 
case  shows  that  Thomas  J.  Kelley  died  on  August 
10,  1935;  that  the  principal  cause  of  his  death  was 
aneurism  of  the  aortic  arch,  luetic,  with  compression 
of  trachea,  would  or  would  not,  in  your  opinion, 
that  be  a  progression  from  the  condition  you  found 
in  19311 

Mr.  Hoffman:  Object  to  that  on  a  number  of 
grounds;  1,  it  is  assuming  a  fact  not  in  evidence; 
secondly,  that  it  is  immaterial  in  this  case  what  this 
man  died  of,  or  whether  his  condition  progressed 
or  didn't  progress  subsequent  to  the  time  of  the 
application  for  insurance.  Now,  the  question  isn't, 
Did  he  or  didn  't  he  die  of  this  disease ;  the  question 
is.  Did  lie  know  of  it  and  was  it  of  sufficient 
severity  to  interfere  with  his  occupation  and  ability 
to  follow  an  occupation  at  the  time  he  made  the 
a]:)])lication,  not  what  happened  afterward.  [40] 

Mr.  Dillon:  Ability  to  follow  an  occupation  has 
nothing  to  do  with  the  case.  The  effect  of  this  is 
to  show  the  materiality  of  the  misrepresentation; 
that  it  was  of  such  serious  significance  that  it  de- 
velojied  into  his  death.  There  couhln't  be  anything 
more  material  that  I  could  see. 
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The  Court:     Objection  overruled.  Give  your  an- 
swer, Doctor,  please. 

The  Witness:     A¥ill  you  repeat  the  question? 
(The  question  referred  to  was  read  by  tlie 
reporter,  as  follows : 

"Q.  Doctor,  basint^'  your  answer  on  your  ex- 
perience as  an  expert,  from  the  examination  yon 
have  before  you  in  1931,  I  ask  you  if  the  evi- 
dence in  this  case  shows  that  Thomas  J.  Kelley 
died  on  August  10,  1935;  that  the  princi])al 
cause  of  his  death  was  aneurism  of  the  aortic 
arch,  luetic,  with  compression  of  trachea,  would 
or  would  not,  in  your  o])inion,  that  be  a  progres- 
sion from  the  condition  you  found  in  1931  ?") 

The  Witness:    It  would. 

Mr.  Dillon :    That  is  all ;  thank  yon.  [41] 

Cross  Examination 
By  Mr.  Hoffman : 

Q.     Doctor,  when  you  examined  this  man  was  he 
stripped? 

A.     All  my  j)atients  are  strij)ped. 

Q.     Then  this  man  would  be  stripped? 

A.     Yes,  sir. 

Q.     Naked? 

A.     Absolutely  naked  from  head  to  foot. 

Mr.  Hoffman :    That  is  all. 

Mr.  Dillon:     That  is  all:  thank  you.  Doctor. 

(Witness  excused.) 
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MRS.  GLADYS  H.  SIMPSON 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk :    Your  full  name,  please  ? 

The  Witness:  Mrs.  Gladys  H.  Simpson,  S-i-m-p- 
s-o-n. 

Direct  Examination 
By  Mr.  Dillon: 

Q.  Where  were  you  employed  in  November, 
1931? 

A.  I  was  employed  at  the  United  States 
Veterans'  Administration  Bureau  at  that  time  in 
Los  Angeles. 

Q.  What  was  your  position  and  what  were  your 
duties  there? 

A.  I  was  an  adjudication  clerk  in  the  Adjudica- 
tion [42]  Division,  and  my  work  consisted  of  making 
awards  of  compensation  and  advising  claimants  as 
to  the  contents  of  same. 

Q.  I  hand  you  Defendant's  Exhibit  H,  and  call 
your  attention  to  the  printed  letters  at  the  right- 
hand  corner,  and  ask  you  what  they  are. 

A.     You  are  referring  to  the  printing  ? 

Q.     Yes.  A.     It  says,  ''File  GHS." 

Q.     AYhose  initials  are  ''GHS"? 

A.     Tliey  are  my  initials. 

Q.  And  it  was  your  custom,  or  was  it  not,  at 
that  time,  to  use  a  stajup  to  put  those  initials  on 
those  letters?  A.    Yes. 
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Q.  When  those  initials  were  put  on  that  letter 
what  did  that  indicate? 

A.  That  indicated  that  I  had  read  the  contents 
thereof  and  sent  it  to  the  file,  this  copy  for  onr 
file,  at  that  time. 

Q.  From  your  own  knowledge  after  that  letter 
had  been  dictated  and  approved  by  you  what  was 
the  custom  as  to  its  mailing  ? 

Mr.  Hoffman:  0])ject  to  a  custom,  your  Honor. 
The  question  is  whether  this  particular  letter,  if 
she  knows,  was  mailed. 

The  Court :    Overruled.  [43] 

By  Mr.  Dillon : 

Q.     Please  state. 

A.     I  didn't  get  the  question. 

Q.  What  was  the  custom  then  as  to  the  mailing 
after  you  signed  the  letter;  what  did  you  do  with  it  ? 

A.  AVell,  I  deposited  the  letter  in  the  mail  box 
tliere  in  the  section — a  mail  box,  I  should  say. 

Q.  Tlien  what  was  the  custom,  to  your  know- 
ledge, as  to  what  hapj)ened  to  that  letter  in  that 
basket? 

A.     Then  it  went  to  the  mail  section,  of  course. 

Q.  Then  when  it  got  to  the  mail  section  what 
was  done  with  it  there? 

A.     AVell,  they  sent  the  letter  out. 

Q.     Put  it  into  the  mail,  you  mean? 

A.     Yes. 

Mr.  Dillon  :    That  is  all :  thank  vou. 
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Cross  Examination 
By  Mr.  Hoffman: 

Q.  Did  you  sign  the  letter  personally,  Mrs.  Simp- 
son, or  did  you  just A.     Apparently  I  did. 

Q.  Mrs.  Simpson,  will  you  show  me  where  your 
initials  are  on  this  document.  Exhibit  F  ? 

A.  My  initials  aren't  there,  but  my  file  stamj^ 
is  there.  [44] 

Q.  You  have  better  eyesight  than  I  have.  Let 
me  see  if  I  can  see  it.  Point  it  out  to  me. 

The  Court :    Point  it  out  to  counsel. 

The  AYitness:     ''File  GHS."  (Indicating) 

By  Mr.  Hoffman: 

Q.  Then  you  put  that  on  there  so  that  somebody 
in  the  bureau  there  would  then  have  authority  to 
file  away  the  carbon ;  is  that  right  *? 

A.  Yes;  I  did — I  beg  your  pardon.  I  filed  the 
carbon  mj^self  in  the  folder. 

Q.     You  don't  sign  the  letters,  do  you? 

A.     I  had  authority  at  that  time,  yes. 

Q.     Did  you,  do  you  remember? 

A.     Apparently  I  did. 

Mr.  Hoffman :    No  further  examination. 

(Witness  excused.)  [45] 
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called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:    Your  full  name? 

The  Witness:    Richard  P.  Haskins,  H-a-s-k-i-n-s. 

Direct  Examination 
By  Mr.  Dillon: 

Q.    Mr.  Haskins,  where  are  you  emi)loyed? 

A.    Veterans'  Administration. 

Q.     What  is  your  present  position  ? 

A.     Chief  of  the  Mail  and  Records  Section. 

Q.     Ill  November  1931  where  were  you  employed? 

A.     Mail  and  Record  Bureau. 

Q.  Do  you  have  personal  knowledge  of  tlie  cus- 
tom, practice  and  usage  of  tlie  Veterans'  Admini- 
stration mail  room  and  facilities?  A.     Yes,  sir. 

Q.  Ill  November  1931  when  a  letter  had  been 
dictated  and  signed,  then  placed  in  the  box  for 
outgoing  mail,  what  happened  to  it  then  ? 

A.  AVell,  it  was  picked  up  by  the  messenger  and 
delivered  to  the  mail  room  where  it  was  folded  and 
l)ut  in  an  envelope  and  mailed  out. 

Mr.  Dillon  :    That  is  all ;  thank  you. 

Mr.  Hoffman:    No  cross  examination. 

(Witness  excused.)  [46] 
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Mr.  Dillon:     Government  now  offers  in  evidence 

Government's  Exhibit  marked  for  identification  H. 

Mr.  Hoffman:     To  which  we  object,  your  Honor. 

No  notice  to  produce  has  ever  been  served  on  the 

Plaintiff. 

(Argument) 
The  Court:     Objection  overruled.  It  will  be  ad- 
mitted in  evidence. 

The  Clerk:    Defendant's  Exhibit  H. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit  H.) 

DEFENDANT'S  EXHIBIT  H 

File 
G.H.S. 
11-18 
Nov.  17,  1931. 

AC.4/AS.9 
Mr.  Thomas  Joseph  Kelley, 

1172  Western  Ave.,  C-1  783  258 

San  Bernardino,  California. 

Dear  Sir: 

Your  claim  for  disability  allowance  under  Section 
200,  World  War  Veterans  Act,  1924,  as  amended, 
has  been  considered  by  the  Rating  Board  of  this 
office. 

Your  disability,  aortitis,  chronic,  mild,  is  rated 
less  than  permanent  partial  25%.  In  order  to  be 
eligible  for  disability  allowance,  a  rating  of  perma- 
nent partial  25%  or  more  is  necessary.  Your  claim 
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for  disability  allowance,  accordingly  has  been  dis- 
allowed. 

Your  claim  for  disability  compensation  was  also 
considered  under  date  of  November  13,  1931,  and 
it  is  the  decision  of  the  Board  that  your  disability, 
aortitis,  chronic,  was  not  incurred  in  or  aggravated 
by  your  service.  A  compensable  disability  must  have 
been  incurred  in  or  aggravated  by  service  and  exist 
to  a  degree  of  ten  percent  or  more.  It  was,  there- 
fore, necessary  to  disallow  your  claim  for  disability 
compensation. 

By  direction, 

R.  B.  LEACH, 

Regional  Adjudication  Officer, 
Los  Angeles,  California. 

[Endorsed]:  Deft.  Exhibit  No.  H.  ident.  Filed 
r)/27,  1941.  By  Cross,  Deputy  Clerk,  (later  in  evi- 
dence.) 


M]-.  Dillon:    At  this  time  I  will  read  Defendant's 
Exhibit  H,  your  Honor. 
(Reading  exhibit) 

Government  rests,  your  Honor. 
The   Court :      How   much    time   do   you   want   to 
argue  ? 

Mr.  Hoifman:     We  have  some  rebuttal.  [47] 
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ROSETTA  ALICE  KELLEY 

the  plaintiff  herein  called  as  a  witness  on  her  own 
behalf,  in  rebuttal,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

The  Clerk :    Your  full  name,  please. 

The  Witness :    Rosetta  Alice  Kelley. 

Direct  Examination 
By  Mr.  Hoffman: 

Q.     Mrs.  Kelley,  you  are  the  plaintiff  in  this  case  ? 

A.     I  am. 

Q.  And  Thomas  Joseph  Kelley  was  your  hus- 
band during  his  lifetime?  A.     Yes,  sir. 

Q.     When  did  you  first  meet  Mr.  Kelley? 

A.     I  met  him  in  1921. 

Q.     When  were  you  and  Mr.  Kelley  married? 

A.     1922. 

Q.     Where?  A.     In  San  Bernardino. 

Q,     Did  you  live  there  after  that  ? 

A.     We  lived  there  ever  since. 

Q.  When  did  Mr.  Kelley  go  up  to  the  Presidio 
at  San  Francisco  in  connection  with  his  duties  as 
a  Reserve  Officer? 

A.     Well,  he  went  up  about  once  every  year. 

Q.     Did  he  go  up  in  1934?  A.     Yes,  sir.  [48] 

Q.  And  between  the  time  that  you  first  met  Mr. 
Kelley  and  the  early  part  of  1934  what  was  his 
occupation  ? 

A.  He  was  a  locomotive  fireman  for  the  Union 
Pacific  Railroad. 
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Q.  Did  he  work  for  the  railroad  during  all  that 
time  as  a  locomotive  fireman?  A.     Yes,  sir. 

Q.  And  how  often  did  he  work,  how  many  days 
a  week? 

A.  He  was  subject  to  call  24  hours.  He  was  on 
the  helpers  service. 

Q.  How  many  days  a  week  did  he  actually  work 
on  an  average? 

A.     He  had  to  work  eight  hours  a  day  anyway. 

Q.     Every  day? 

A.     Yes,  sir,  on  to  16  hours. 

Q.     Sometimes  he  w^orked  16  hours? 

A.     Yes,  sir. 

Q.     Was  that  true  in  the  year  1930? 

A.     Yes,  sir. 

Q.     And  1931?  A.     Yes,  sir. 

Q.     1932? 

A.  Well,  no;  he  worked  from  8  to  12  hours  a 
day  in  1932. 

Mr.  Dillon:  That  is  immaterial.  The  man's  work 
record  is  not  in  issue.  [49] 

Mr.  Hoffman:  We  maintain,  your  Honor,  that  a 
man  working  16  hours  a  day  is  certainly  not  telling 
a  lie  when  he  says  he  is  in  good  health. 

Mr.  Dillon:  That  isn't  the  test,  your  Honor.  A 
man  with  great  disability  can  work  under  unusual 
circumstances  and  very  often  does. 

The  Court:     Tt  would  be  just  a  circumstance. 
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(Testimony  of  Rosetta  Alice  Kelley.) 
By  Mr.  Hoffman: 

Q.  Mrs.  Kelley,  during  this  time  was  Mr.  Kelley 
away  from  home  on  account  of  illness,  that  is,  be- 
fore the  early  part  of  1934  when  he  went  to  the 
Presidio  the  last  time? 

A.  He  never  was  home  sick  until  the  last  time 
he  took  sick. 

Q.  That  was  on  his  return  from  the  Presidio, 
California  ? 

A.    Yes,  sir ;  he  took  sick  up  there. 

Q.  Did  he  ever  complain  to  you  about  any  illness 
or  disease  or  disability? 

Mr.  Dillon :    I  object,  your  Honor,  hearsay. 

The  Court:    Yes. 

Mr.  Hoffman:  We  don't  expect  to  prove  what  he 
said;  just  the  fact  as  to  whether  he  did  or  didn't 
complain  would  go  to  show  whether  or  not  lie 
consciously  made  any  misrepresentations. 

The  Court:  Objection  of  the  Government  sus- 
tained. [50] 

By  Mr.  Hoffman: 

Q.  Do  you  know  whether  or  not  at  any  time 
before  1934  when  he  returned  from  the  Presidio 
he  had  consulted  a  physician? 

Mr.  Dillon :    Of  your  own  knowledge. 

The  Witness:    No,  I  don't. 

By  Mr.  Hoffman: 

Q.     Did  any  doctor  bills  come  to  the  house? 
Mr.  Dillon:     That  is  objected  to  as  immaterial. 
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The  Witness:  The  company  doctor  always  had 
him  come  every  so  often  to  be  examined  by  the 
company;  every  two  years  they  had  to  take  an 
examination.  That  is  all  I  know  of. 

By  Mr.  Hoffman : 

Q.  The  only  doctors  he  ever  saw  or  consulted 
were  the  physical  examinations  that  were  made  in 
connection  with  his  work  for  the  Union  Pacific? 

A.     Yes,  sir. 

Mr.  Dillon:  I  object,  your  Honor.  That  is  just 
hearsay  on  her  part. 

Mr.  Hoft'man:    If  she  knows. 

Mr.  Dillon:    She  just  said  now  that  she  didn't. 

The  Court:    You  said  you  didn't? 

The  Witness:    No,  I  didn't. 

The  Court :    It  may  go  out. 

Mr.  Hoffman:    You  may  cross  examine.  [51] 

Cross  Examination 
By  Mr.  Dillon: 

Q.  Do  you  know  of  your  own  knowledge  that,  as 
a  matter  of  fact  he  had  considerable  treatment  for 
his  back  ?  A.     No,  I  don 't  know. 

Q.  You  don't  know  that  he  went  to  any  osteo- 
path? A.     No,  I  don't. 

Q.     Do  you  know  Dr.  King? 

A.     1  know  of  him,  yes,  sir. 

Q.  You  don't  know  of  your  own  knowledge  tliat 
he  gave  treatments  to  your  deceased  husband  I 

A.     No,  I  don't. 
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Q.     Did  you  know  Dr.  Lenker  ?  A.     Yes,  sir. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  he  consulted  Dr.  Lenker  ? 

A.     He  was  the  company's  doctor. 

Q.  Do  you  know  of  your  own  knowledge  whether 
Dr.  Lenker  is  alive  or  not?  A.     He  is  dead. 

Mr.  Dillon:    That  is  all. 

Mr.  Hoffman :    That  is  all,  Mrs.  Kelley. 

The  Court:  Mrs.  Kelley,  your  husband  died  on 
August  10,  1935? 

The  Witness :    Yes,  sir. 

The   Court:     How  long  was  he  ill  before  that? 

[52] 

The  Witness:  Well,  he  went  up  to  the  Reserve 
Officers  Training  in  February  1934,  and  he  took 
a  heavy  cold  and  took  down  with  pneumonia  after 
he  got  up  there.  He  was  up  there  for  six  weeks, 
seven  weeks. 

The  Court:    He  went  up  there  in  February,  '34? 

The  Witness :    Yes,  sir. 

The  Court:  He  remained  up  there  for  seven 
weeks  f 

The  Witness :    Yes,  sir. 

The  Court:  Then  he  returned  some  time  in 
April? 

The  Witness:  In  April  or  Ma,y,  somewhere 
around  in  there. 

The  Court :    To  San  Bernardino  ? 

The  AYitness:  Yes,  sir;  he  came  home.  I  had  to 
help  him  mto  the  car.  I  went  up  and  met  him  at 
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the  station.  I  had  to  help  him  in  the  car.  Then  he 
went  to  the  hospital  there  in  San  Bernardino  and 
was  there  for  six  weeks  with  pneumonia. 

The  Court:    He  died  in  the  hospital? 

The  Witness :    Sawtelle,  yes,  sir. 

The  Court:    Sawtelle? 

The  Witness :    Yes,  sir. 

The  Court :    That  is  here,  is  it  ? 

The  Witness :    Yes,  West  Los  Angeles. 

The  Court :    That  is  all. 

Mr.  Hoffman:  We  have  no  further  testimony 
right  now.  [53] 

The  Court:  In  view  of  the  fact  that  we  can 
conclude  this  case  tomorrow,  get  the  arguments  in 
in  the  morning,  and  the  jury  will  be  able  to  re- 
ceiA^e  the  case  in  the  afternoon,  gentlemen,  we  will 
now  take  an  adjournment  until  10:00  o'clock  to- 
morrow morning. 

(AYhereupon,  an  adjournment  was  taken  at 
4:15  o'clock  J),  m.  to  AVednesday,  May  28,  1941 
at  10:00  o'clock  a.  m.)  [54] 


Los  Angeles,  California 
Wednesday,  May  28,  1941  10:00  O'clock  A.  M. 

The   Court:     Gentlemen,   will   you   sti])ulate   the 
jury  are  all  present? 

Mr.  Hoffman :     Yos,  I  will  so  stipulate,  and  they 
have  been  present  at  all  stages  of  the  ])roceeding. 


136  United  States  of  America 

So  stipulated,  Mr.  Dillon? 

Mr.  Dillon:    Yes. 

Mr.  Hoffman :    Call  Dr.  Chapman. 


DR.  JAMES  L.  CHAPMAN 

called  as  a  witness  on  behalf  of  the  Plaintiff,  in 
rebuttal,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :    Your  full  name.  Doctor  ? 

The  Witness :    James  L.  Chapman. 

Direct  Examination 
By  Mr.  Hoffman: 

Q.  What  is  your  profession  or  occupation, 
Doctor?  A.     Physician  and  surgeon. 

Q.     What  schools  did  you  attend  I 

A.  University  of  California  at  Berkeley  and  the 
University  of  Southern  California  in  Los  Angeles. 

Q.  And  you  are  regularly  admitted  to  practice 
medicine  [55]  in  the  State  of  California  ? 

A.     I  am. 

Q.  Do  you  have  any  occupation  or  duties  in 
connection  with  any  insurance  company  ? 

A.     I  have. 

Q.    What  are  they? 

A.  I  am  examiner  for  life  insurance  for  five 
different  companies,  for  one  of  which  I  am  chief 
medical  examiner. 

Q.  Besides  that  do  you  have  a  general  practice, 
Doctor?  A.     I  do. 
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Q.  Do  you  hold  a  commission  in  the  armed  forces 
of  the  United  States  in  the  Medical  Corps  Reserves  ? 

A.     I  do. 

Q.  Now,  Doctor,  I  show  you  Defendant's  Ex- 
hibit G,  a  medical  report  made  October  28,  1931, 
and  ask  you  to  look  at  the  same,  with  the  exception 
of  the  diagnosis  which  is  on  the  back  page.  Will 
you  just  read  this  report  other  than  tlie  last  page 
thereof  ? 

Now,  Doctor,  is  there  anything  in  that  re])ort 
that  indicates,  taking  the  report  as  a  whole — would 
you  say  that  the  person  examined,  Thomas  Joseph 
Kelley,  suffered  from  any  diseases  or  disability  at 
that  time  which  were  of  sufficient  severity  as  would 
call  itself  to  his  attention;  in  other  words,  of  such 
severity  that  he  would  be  cognizant  and  know  that 
he  had  it,  any  disability?  [56] 

Mr.  Dillon:  Objected  to,  your  Honor.  It  would 
be  speculating  on  the  part  of  the  witness.  He  is 
no  position  to  determine  what  Mr.  Kelley  would 
have  thought. 

The  Court:  In  that  form  I  will  have  to  sustain 
the  objection.  He  wouldn't  know,  counsel,  what 
would  be  in  the  man's  mind. 

Mr.  Hoffman:     I  didn't  mean  that,  your  Honor. 

Q.  Is  there  any  disability  or  disease  that  is 
shown  in  the  report,  assuming  the  facts  set  forth 
there  are  true,  of  such  severity,  or  of  sufficient 
severity  so  that  the  patient  would  be  cognizant  of 
the  disability? 
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Mr.  Hoffman:  The  doctor  can — for  example, 
there  is  the  report  as  to  the  condition  of  his  heart. 
Let's  say  that  the  doctor's  opinion  was  that  the 
heart  condition  wasn't  sufficiently  severe  that  it 
would  be  noticeable  by  the  man  himself.  I  am  not 
talking  about  any  person. 

Mr.  Dillon :    Is  this  a  question  or  argument  ? 

The  Court:  I  think  counsel  is  trying  to  sustain 
his  i)osition  on  his  question,  isn't  that  so? 

Mr.  Hoffman :    Yes. 

The  Court:  I  believe  Government's  objection, 
counsel,  is  good.  I  think  the  doctor  can  testify  as 
to  his  condition  and  the  aggravation  of  it,  if  any. 
I  think  it  would  have  to  be  a  matter  for  the  jury 
to  determine  from  his  professional  knowledge  and 
as  an  expert,  the  ultimate  fact  which  you  have  just 
indicated.  If  you  will  proceed  along  that  line.  [57] 

By  Mr.  Hoffman: 

Q.  Is  there  anything  in  that  report.  Doctor,  that 
indicates  that  his  vision  was  poor  at  the  time  of  the 
examination  ? 

A,     The  report  states  it  was  normal. 

Mr.  Dillon:  I  would  like  that  premise,  in  the 
doctor's  opinion. 

Mr.  Hoffman :  Everything  he  says  is  in  the  doc- 
tor's opinion.  He  has  never  seen  Mr.  Kelley  or 
examined  him.  I  am  asking  for  opinion  evidence. 

The  Court :    It  will  be  so  understood. 
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By  Mr.  Hoffman: 

Q.  Is  there  anything  in  that  report  that  in- 
dicates that  he  at  that  time  suffered  from  any  con- 
dition that  would  cause  a  backache  ? 

Mr.  Dillon:  I  object,  your  Honor.  As  pointed 
out  yesterday,  the  report  speaks  for  itself.  There 
is  no  explanation  the  doctor  can  make  because  he 
never  examined  the  man.  He  can  explain  some 
terms,  but  he  can't  go  into  the  findings  of  the 
report  which  would  speak  for  themselves. 

The  Court :  Counsel,  I  am  inclined  to  agree  with 
part  of  Government's  position  on  that;  but  it  is 
proper  under  the  law  of  evidence  for  a  doctor  to 
be  asked,  assuming  that  a  person  had  a  certain 
affliction,  what  effect  it  would  have,  and  as  to  that, 
extent  I  think  it  is  proper. 

Mr.  Dillon:  If  he  takes  a  hypothetical  question, 
I  have  [58]  no  objection. 

Mr.  Hoffman:     I  will  skip  that  for  the  moment. 

Q.  Calling  your  attention  to  the  report  that 
reads  as  follows:  "Extremities,  back  and  joint 
special  orthopedic  report ;  no  CA^dence  of  deformity 
or  disability;  no  edema;  Jolni  Carling,  M.  D.,  Or- 
thopedic Surgeon."  Is  there  anything  in  that  ])or- 
tion  of  the  report  or  elsewhere  in  the  re])()rt  that 
shows  any  abnormal  condition  of  this  man's  back? 

Mr.  Dillon :  I  object,  your  Honor.  The  o]nnion 
would  be  based  on  the  diagnosis  of  another  ])hy- 
sician. 


140  United  States  of  America 

(Testimony  of  Dr.  James  L.  Chapman.) 

Mr.  Hoffman :  That  is  not  a  diagnosis  there.  He 
says  he  made  an  orthopedic  report,  the  Govern- 
ment doctor,  and  fomid  nothing  abnormal. 

Mr.  Dillon:     Where  is  the  report? 

Mr.  Hoffman:  That  is  the  report,  not  his  diag- 
nosis. 

The  Court:  If  you  frame  it  in  the  form  of  a 
hypothetical  question,  you  may  proceed. 

By  Mr.  Hoffman: 

Q.  Doctor,  assuming  the  following  facts  to  be 
true;  that  on  October  28,  1931  there  was  no  edema 
present,  and  an  examination  of  the  extremities,  back 
and  joints  showed  no  evidence  of  deformity  or  dis- 
ability; assuming  also  all  the  other  facts  and  mat- 
ters set  fortli  in  tliat  report  that  you  have  read 
are  true,  excluding  therefrom  the  diagnosis ;  is  there 
anything  in  that  report  that  shows  any  disability  or 
disease  or  injury  or  abnormality  of  the  back? 

[59] 

Mr.  Dillon:  The  report  speaks  for  itself.  There 
are  only  two  findings  in  the  report. 

Mr.  Hoffman:  Will  you  stipulate  there  was  noth- 
ing wrong  with  his  back? 

Mr.  Dillon:  The  report  speaks  for  itself.  It 
states  there  was  no  abnormality  found,  so  there  is 
no  question  of  opinion  from  the  witness  at  all. 

Mr.  Hoffman:  If  the  Government's  position  is 
that  there  was  nothing  wrong  with  his  back,  I  am 
not  going  to  pursue  it  any  further.  Is  that  your 
position  ? 
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Mr.  Dillon :  Our  position,  you  know,  is  not  that. 
Our  position  is  that  the  report  made  at  that  time 
shows  there  was  no  abnormality  in  the  back. 

By  Mr.  Hoffman: 

Q.  Doctor,  assuming  the  facts  in  that  report  are 
true,  and  assuming-  that  at  the  time  and  before 
the  report  was  made,  and  thereafter  until  Janu- 
ary of  1934  Mr.  Kelley  was  employed  as  a  railroad 
fireman  and  worked  not  less  than  six  days  a  week, 
and  from  8  to  14  hours  a  day;  have  you  an  opinion 
as  to  whether  or  not  his  condition  at  that  time  in 
October  1931,  the  date  of  that  report,  was  such  that 
it  would  affect  his  ability  to  pursue  his  usual  voca- 
tion? 

Mr.  Dillon:  I  object  to  that,  if  your  Honor 
please;  first,  it  is  without  the  issues;  second,  his 
condition   is  the   determinative  issue  in  this  case. 

[60] 
By  Mr.  Hoffman: 

Q.  Assuming  all  these  facts  that  T  have  related 
licretofore  to  you,  Doctor,  to  be  ti-ue,  what  effect, 
if  any,  would  any  disability  that  is  showu  in  that 
report  have  uy^ou  hi^;  abilitv  to  ])ursue  liis  usual 
vocation  ? 

A.     T  dou't  believe  it  would  have  any  ei^eei. 

Q.  Now,  Doct(U',  I  show  you  Defendant's  Ex- 
hibit A  and  call  your  attention  to  the  medical 
exajniuer's  report  beginning  with  what  is  set  forth 
as  Paragraph  2.  I  ask  you  whether  that  rej)ort 
shows  any  disease  or  abnormality  of  mind  or  body, 


142  United  States  of  America 

(Testimony  of  Dr.  James  L.  Chapman.) 

assuming  the  facts  therein  set  forth  are  true,  and 

if  so,  what. 

Mr.  Dillon:  Objected  to  because  the  report  itself 
shows  o]i  its  face  that  there  were  no  disabilities 
found  by  the  medical  examiner  at  that  time. 

Mr.  Hoffman:  If  that  is  the  Government's  posi- 
tion  

The  Court:  Counsel  has  just  stated  that  this 
doesn't  indicate  any  abnormality. 

Mr.  Hoffman:  If  that  is  his  position  and  he  is 
not  going-  to  retract  from  it,  we  will  not  pursue 
the  matter  any  further. 

Q.  Now\  Doctor,  I  will  ask  you  this:  Is  there 
anything  in  the  report  of  October  28,  1931  that  in- 
dicates the  presence  of  any  chancre  or  chankroid 
or  scar,  resultant  scar  therefrom,  in  that  examina- 
tion. 

Mr.  Dillon:  If  your  Honor  please,  the  report 
speaks  [61]  for  itself.  There  is  nothing  said  about 
it  in  that  report.  How  could  he  possibly  draw 
any  conclusion. 

The  Court:     Sustain  the  objection. 

Mr.  Hoffman :  Is  it  your  position  also  that  there 
is  no  sTich  thing  in  there? 

The  Court:  Counsel  has  just  stated  that  it  isn't 
in  there. 

Mr.  Hoffman:  Fine,  your  Honor;  that  is  spleii- 
did. 

Q.  Now,  Doctor,  you  have  treated  and  examined 
poo|)lo  with  regard  to  venereal  diseases? 
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A.     Yes. 

Q.     And  the  disease  known  as  sy])hilis? 

A.     Yes,  I  have. 

Q.  You  will  notice  in  that  report  that  it  states 
there  is  a  positive  blood  Wasserniann.  Is  there 
anything-  hi  the  report,  the  entire  report,  that  indi- 
cates that  at  that  time  the  syphilitic  condition, 
assuming  that  it  existed,  had  any  effect  upon  the 
health  or  bodily  condition  of  the  patient  f 

A.  No,  it  had  no  effect,  visible  effect,  at  that 
time. 

Q.  Now,  Doctor,  in  regard  to  the  disease  of 
syphilis,  generally  s]jeaking,  is  the  patient  cogni- 
zant of  the  disease  i)rior  to  the  time  that  he  has 
a  severe  breakdown — let's  frame  it  this  way:  Is 
it  usual  that  people  who  are  suffering  from  syphilis 
in  its  earlier  or  milder  stages  do  not  know  [62]  that 
they  have  the  disease? 

A.     No ;  they  usually  know  it. 

Q.  How  is  the  disease  manifested  to  their  knowl- 
edge? 

A.  By  abrasions  (m  different  parts  of  the  Ixxly, 
angry  appearing  abrasions  or  sores,  f(>ll<)\v{'d  b\- 
raslies  on  the  body  with  a  jx'riod  of  licndaclic,  cliills, 
fever — at  the  onset  of  the  rasli,  I  am  s|)eaking  of — 
sore  tliroat,  general  feeling  of  poor  health. 

Q.  AVhat  effect  does  the  disease  have  u])on  tlieir 
ability  t<>  work? 

A.  At  that  time  it  would  hinder  a  i)ers<ni's  at- 
tempt to  work. 
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Q.  Now,  Doctor,  assuming  that  on  the  date  of 
this  examination  in  October  1931  the  patient  was 
given  a  thorough  examination  and  was  stripped 
naked;  the  examiner  found  or  made  no  note  of  any 
rashes,  abrasions,  sores,  no  complaints  of  headache. 
Have  you  an  opinion  as  to  the  severity  or  the  con- 
dition of  the  syphilis  at  that  time  ? 

Mr.  Dillon:  Objected  to,  your  Honor.  It  would 
be  simply  conjecture.  There  is  no  diagnosis  in  the 
report  of  syphilis. 

Mr.  Hoffman:  That  is  what  I  am  complaining 
about. 

Mr.  Dillon:  There  isn't  a  word  of  syphilis  used 
in  the  report.  He  would  be  testifying  about  some- 
thing that  doesn't  exist  as  far  as  the  evidence  in 
that  report  goes. 

Mr.  Hoffman:  Is  it  the  position  of  the  Govern- 
ment now  [63]  that  the  positive  syphilis  laboratory 
report  is  not  true  or  correct ;  that  you  are  not  claim- 
ing he  suffered  from  syphilis  ? 

Mr.  Dillon:  Don't  be  silly.  I  say  there  is  no 
diagnosis  of  syphilis  in  that  report.  Of  course,  there 
is  a  positive  Wassermann;  but  there  is  no  basis 
in  that  report  for  any  diagnosis  of  syphilis. 

'Mr.  Hoffiiian:  Your  Houor,  this  doctor  can't 
base  liis  diagnosis  ou  the  diagnosis  of  any  other  doc- 
tor. That  has  been  settled.  I  am  asking  him — I 
thought  it  was  plain  language,  as  plain  as  I  am 
capable  of,  which  has  a  lot  of  limitations,  your 
Honor,  trying  to  ask  him  whether,  assuming  that 
he  was  stark  naked  and  the  doctor  made  a  careful 
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examination  of  him,  and  assuming  he  found  no  such 
scars,  abrasions,  rash,  and  so  fortli;  and  assuming 
at  the  same  time  that  a  laboratory  report  showed 
a  positive  Wassermann,  and  then  asking  the  doct(n' 
if  he  had  any  o])inion  as  to  the  severity  of  tlie 
disease  at  that  time. 

Mr.  Dilkm:     I  will   withdraw  my  objection. 

The  Court:  Counsel,  if  you  put  your  question  as 
you  have  explained,  your  hy])othetical  facts,  there 
is  no  objection.  The  objection  of  the  Government 
was  that  you  have  referred  to  a  report  in  which  there 
w^as  no  mention  of  syphilis  made,  and  therefore  you 
negative  the  proi)osition  that  3^ou  propounded.  [64] 

By  Mr.  Hoffman : 

Q.  AssuTuing,  Doctor,  the  following  facts  to  be 
true :  Tliat  on  October  28,  1931  Mr.  Kelley  received 
a  thorough  and  com])lete  examination,  at  which  time 
he  was  stri])ped  naked,  and  that  at  no  time  was  any 
discovery  made  of  any  rash,  scars,  chancre,  or  any 
of  the  other  matters  that  you  related  heretofore 
as  being  things  that  call  tlieir  attention  to  the 
]iatient  of  the  p]'esence  of  syphilis,  and  that  there 
was  a  positive  Wassermann;  T  will  ask  you  whether 
you  have  an  o))inion  as  to  the  extent  and  severit\' 
of  the  disease  of  syphilis  if  the  patient  was  then 
suffering  from  it. 

Mr.  Dillon :  I  object,  yonr  Honor,  for  the  reason 
that  there  has  been  no  evidence  that  there  was  any 
snch  indications;  secondly,  the  positive  evidence 
that   there   must   have   been   some   indication   or  a 
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Wassermann  wouldn't  have  been  taken.  So  the  ques- 
tion is  not  a  fair  question. 

The  Court :     Read  the  question. 
(The  question  referred  to  was  read  by  the  re- 
porter as  follows : 

"Q.  Assuming,  Doctor,  the  following  facts 
to  be  true :  That  on  October  28, 1931,  Mr.  Kelley 
received  a  thorough  and  complete  examination, 
at  which  time  he  was  stripped  naked,  and  that 
at  no  time  was  any  discovery  made  of  any 
rash,  scars,  chancre,  or  any  of  the  other  mat- 
ters that  3^ou  related  heretofore  as  being  things 
that  call  [65]  their  attention  to  the  patient  of 
the  presence  of  syphilis,  and  that  there  was  a 
positive  Wassermann;  I  will  ask  you  whether 
you  have  an  opinion  as  to  the  extent  and 
severity  of  the  disease  of  syphilis  if  the  patient 
was  then  suffering  from  it.") 

The  Court :  Counsel,  was  the  Wassermaim  made 
the  same  date,  October  28,  1931? 

Mr.  Hoffman:  About  two  days  later.  It  was 
part  of  tlie  same  report,  attached  to  it.  Government 
introduced  it  into  evidence. 

M]'.  Dillon  :  We  admit  the  re])ort  of  the  Wasser- 
mann. 

(Argument) 

The  Court :  I  am  inclined  to  think,  counsel,  that 
this  is  a  matter  of  argument  to  the  jury  as  to  what 
the  conditions  were  at  that  time.    The  Government 
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has   taken    its   position   as   to   what   its   argument 
is  going  to  be.    I  will  overrule  the  objection  and 
permit  the  witness  to  answer. 

The  Witness:  My  opinion  is  that  that  condition 
of  his  blood  and  of  his  organs,  if  affected  at  that 
time,  was  in  a  very  mild  degree. 

By  Mr.  Hoffman : 

Q.  Can  you  tell  us,  Doctor,  the  meaning  of  tlie 
following,  if  it  has  a  connnon  meaning  in  the  medi- 
cal profession:  ''Genito-urinary  system:  No  a])])ar- 
ent  gross  pathology."  What  is  meant  by  the  word 
'^  pathology"?  A.     Disease.  166'] 

Mr.  Hoffman :     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Dillon: 

Q.  Doctor,  of  what  compan}^  are  you  chief  ex- 
aminer f 

A.     State  Life  Insurance   Company  of  Indiana. 

Q.     What? 

A.     State  Life  Insurance  Company. 

Q.  And  what  are  the  other  com])anies  that  you 
examine  for? 

A.  The  Manhattan  Life  of  New  York,  Lil)erty 
Life  of  Topeka,  Kansas,  Northern  Life  of  Seattle, 
Washington. 

Q.  Doctor,  if  you  are  exnmining  an  a|)|)Iicant 
for  these  companies,  and  as  a  result  of  that  exam- 
ination you  found  an  aorta,  and  tliat  led  you  to  have 
a    Wassermann    made,    and    that    Wasserman    was 
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positive;  would  you  recommend  that  applicant  as  a 

good  risk  for  insurance? 

Mr.  Hoffman:  Object  to  that,  your  Honor,  on 
the  ground  it  is  not  proper  cross;  also  that  that 
isn't  the  issue  here  in  this  case. 

Mr.  Dillon:  This  is  cross  examination  of  the 
doctor. 

Mr.  Hoffman:  There  was  nothing  brought  out 
in  chief  as  to  what  he  would  do  or  wouldn't  do. 

The  Court:  If  I  get  your  point,  Mr.  Dillon,  it 
goes  to  tlie  question  of  whether  or  not  he  would 
consider  such  a  man,  in  his  professional  opinion, 
in  good  health?  [67] 

Mr.  Dillon:  That  is  it. 

The  Court:  I  will  sustain  tlic  o1)jection  in  the 
form  that  is  put. 

By  Mr.  Dillon: 

Q.  Doctor,  if  in  your  examination  you  found 
aorta,  and  that  led  you  to  have  a  Wassermann 
made,  and  that  Wassermann  was  positive,  would  it 
be  your  opinion  that  that  man  was  in  such  good 
health  as  to  recouunend  him  as  an  insurance  risk 
at  that  time? 

Mr.  Hoffman:  That  is  objected  to  on  the  same 
grounds  as  before.  It  is  the  identical  question. 

The  (^ourt:  Overrule  the  objection.  Proceed. 

The  Witness :  Would  you  repeat  what  I  found  on 
that  particular  person? 
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The  Court:  It  is  not  what  you  fomid  on  that 
part}^  The  question  is  a  hypothetical  question,  and 
you  are  to  assume  that  the  facts  stated  in  counsel's 
question  are  correct;  whether  they  are  or  not,  you 
are  to  assume  that  they  are  correct  and  express 
your  opinion. 

Now,  Mr.  Reporter,  will  you  read  the  question? 
(The  question  referred  to   was  read  by  the  re- 
l)orter,  as  follows: 

"Q.  Doctor,  if  in  your  examination  you 
found  aorta,  and  that  led  you  to  have  a  Was- 
sermann  made,  and  that  Wassermann  was  posi- 
tive, would  it  be  your  opinion  that  that  man 
was  in  such  good  health  as  to  reconmiend  him 
as  an  [68]  insurance  risk  at  that  time?'') 

By  Mr.  Dillon: 

Q.  If  you  found  then,  aortitis — I  will  substitute 
that. 

Mr.  Hoffman:  One  further  objectitm.  Object  also 
on  the  grounds  that  no  definition  has  been  given 
the  doctor  as  to  the  words  "insurance  risk."  Also 
that  the  question  is  not  fair  or  complete  for  the 
reason  that  it  hasn't  been  shown  to  the  doctor,  or 
to  anybody,  as  to  what  the  requirements  are  of  the 
insurance  company,  the  hy])otlietica1  iiisiiraucc  com- 
pany that  Mr.  Dillon  is  talking  about. 

The  Court:  Objection  ovc^rruled.  1  assume  tliat 
we  are  dealing  with  a  hypothetical  question,  and 
the  doctor  is  to  assume  that  these   Tacts  stated  bv 
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comisel  are  correct.  It  is  a  matter  of  argument  for 

counsel,  for  j^ourself  and  for  Government  comisel, 

to  show  that  they  are  not  correct  if  they  are  not. 

Proceed. 

The  Witness:  I  would  say  that  the  man  was  a 
poor  risk  and  subject  to  decimation. 

By  Mr.  Dillon: 

Q.  And  if,  Doctor,  the  same  hypothetical  per- 
son I  have  described  with  those  conditions  in  1931 
died  August  10,  1935  of  amieurism  of  the  aortic 
arch,  luetic  with  compression  of  the  trachea,  would 
or  would  not  it  be  your  opinion  that  that  was  a  pro- 
gression of  the  condition  found  in  1931? 

Mr.  Hoffman :  Will  you  pardon  me  if  I  interrupt 
you.  [69]  Yesterday  I  was  under  the  impression, 
your  Honor,  that  this  exhibit  had  not  been  intro- 
duced in  evidence  but  had  merely  been  marked  for 
identification.  If  you  will  recall,  yesterday  I  ob- 
jected to  a  question  of  Mr.  Dillon  on  the  ground 
it  assumed  a  fact  not  in  evidence,  still  under  the 
impression  that  this  exhibit  hadn't  been  offered  in 
evidence. 

The  Court:  That  was  the  death  certificate. 

Mr.  Hoffman:  I  would  like  at  this  time  to  move 
to  strike  the  death  certificate  as  to  any  portions 
thereof  relating  to  the  diseases  that  he  then  was 
suffering  from,  or  the  cause  of  death,  and  to  strike 
the  death  certificate  on  the  grounds  that  the  certi- 
fied copy  of  the  death  certificate  or  the  original  is 
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inadmissible  to  prove  the  cause  of  death.  It  is  ad- 
missible to  prove  the  fact  of  death  ])ut  not  the 
cause,  and  I  have  three  cases  involving  War  Risk 
insurance,  one  of  which  is  in  the  Ninth  Circuit.  The 
Ninth  Circuit  case  is  U.  S.  v.  Blackburn,  33  Fed. 
(2d),  page  564.  In  that  case  the  Court  said  that  a 
death  certificate  is  "not  comjoetent  evidence  as  to 
the  causes  of  death."  Then  it  goes  on:  '^The  ruling 
admitting  the  certificate  was  prejudicial  because 
the  jury  would  naturally  attribute  the  early  indis- 
position of  the  disease  to  the  malady  which  eventu- 
ally caused  his  death  some  years  later."  That  is 
the  same  situation  here.  It  might  be  inferred  that 
because  he  died  of  a  certain  disability,  that  he  had 
it  in  a  severe  degree  before.  That  is  one  of  the  very 
reasons  that  the  death  [70]  certificate  is  inadmis- 
sible to  prove  that  fact. 

I  move  to  strike  the  exhibit,  which  I  find  has 
been  introduced,  and  ask  the  Court  to  admonish 
the  jury  to  disregard  any  of  the  contents  of  it  that 
have  been  read.  The  fact  of  death,  of  course,  has 
l)een  stipulated. 

The  Court:  It  wouldn't  make  any  difference 
whether  the  facts  in  the  hypothetical  question  stated 
b}'  counsel  are  found  in  any  instrument.  He  may 
be  using  the  language  that  is  in  an  instrument,  but 
it  is  not  necessary  to  refer  to  that.  He  can  say, 
"Assuming  that  a  man  had  such  and  such,  and  died 
ul*  it,"  without  any  certificate  at  all,  without  any 
discussion  of  the  certificate.  That  would  be  [)vopei-. 
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Mr.  Hoffman:  I  think  there  is  a  limitation  to 
that  rule,  that  is,  a  hypothetical  question  must  be 
based  upon  some  evidence  no  matter  what  view  the 
person  propounding  the  evidence  gives.  I  couldn't 
ask  the  doctor  what  effect  hoof  and  mouth  disease 
Avould  have  on  this  man,  when  there  is  no  evidence 
whatever  that  he  had  or  could  have  had  such  a  dis- 
ease. I  can't  go  beyond  the  realm  of  the  evidence. 

The  Court:  Well,  I  am  sure  that  you  are  over- 
looking this  point  of  evidence ;  that  is,  that  you  can 
ask  any  exjoert  witness  questions  outside  the  record 
if  you  have  not  stipulated  to  his  qualifications. 

Mr.  Hoffman:  That's  right.  As  I  imderstand  it, 
then,  the  Coui-t  will  instruct  the  jury  that  the 
weight  to  be  given  [71]  to  this  man's  testimony 
must  be  measured  by  vv^hether  or  not  the  question 
is  supported  by  the  evidence. 

The  Court:  Certainly.  Not  only  that,  comisel,  but 
the  jury  are  the  sole  judges  of  all  expert  testimony. 
They  are  not  bound  by  any  expert.  They  will  have 
to  use  their  own  judgment  entirely  on  these  ques- 
tions of  fact. 

Read  the  question,  Mr.  Reporter. 

(The  question  referred  to  v^as  read  by  the  re- 
porter, as  follows: 

"Q.  And  if.  Doctor,  the  same  hypothetical 
person  I  have  described  with  those  conditions 
in  1931  died  August  10,  1935  of  anneurism  of 
the  aortic  arch,  luetic,  with  compression  of  the 
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trachea,  would  or  would  not  it  be  your  opinion 
that  that  was  a  progression  of  the  condition 
found  in  1931 T') 

Mr.  Hoffman:  That  is  objected  to  on  the  further 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. The  issue  in  this  case  is  not  what  he  died 
from;  the  issue  is,  Did  he  know  he  had  the  disease 
when  he  took  out  the  insurance  and  falsely  state 
that  he  didn't. 

The  Court:  Overrule  the  objection. 

The  Witness:  Is  your  question,  Would  that  be  a 
])rogression  of  the  disease  he  had  on  the  prior  ex- 
amination ? 

JJy  Mr.  Dillon: 

Q.     Yes. 

A.  I  believe  it  would  be  a  progression  of  that 
condition.  [72] 

Mr.  Dillon:  That  is  all;  Thank  you.  Doctor. 

Redirect  Examination 
By  Mr.  Hoffman: 

Q.  Isn't  it  true,  Doctor,  that  a  large  number  of 
people 

Mr.  Dillon,  this  inay  not  be  actuall}-  pro})er  re- 
buttal. Have  you  any  objection  on  those  grounds 
to  my  asking  him  the  question? 

Mr.  Dillon:  Let's  hear  the  question. 
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By  Mr.  Hoffman: 

Q.  Doctor,  are  there  any  persons  under  the  age 
of  40  years  who  have  been  employed  for  10  or  15 
years  as  railroad  firemen  who  would  be  100  per 
cent  free  from  any  abnormal  condition  in  the  mind 
or  body  in  your  opinion  ? 

Mr.  Dillon :  I  am  sure  the  doctor  will  answer  no. 
The  Court:  Well,  let  the  expert  answer. 
The  Witness:  Perhaps  I  didn't  just  quite  get  the 
question. 

The  Court:  Read  the  question,  Mr.  Reporter. 
(The  question  referred  to  was  read  by  the  re- 
porter, as  follows: 

"Q.  Doctor,  are  there  any  persons  under  the 
age  of  40  years  who  have  been  employed  for  10 
or  15  years  as  railroad  firemen  who  would  be 
100  per  cent  free  from  any  abnormal  condition 
m  the  mind  or  body  in  your  opinion?")  [73] 

The  Witness:  I  believe  there  would  be  some  ab- 
normalities present. 

By  Mr.  Hoffman: 

Q.  And  do  you  believe.  Doctor,  that  there  would 
be  male  persons  of  the  age  of  39  or  40  years  who 
had  followed  some  gainful  occupation  since  they 
were  adults  who,  at  the  age  of  39  would  show  no 
clinical  or  other  evidence  of  any  disease  or  of  any 
injury  or  of  any  abnormality,  or  of  any  infirmity 
or  residual  of  disease  or  injury  to  any  degree  that 
might  in  the  slightest  tend  to  weaken  or  impair  the 
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normal  function  of  the  mind  or  body,  or  tend  in  the 
slightest  degree  to  shorten  life?  In  other  words, 
would  there  be  many  persons,  in  your  opinion,  of 
that  age  and  that  experience  wlio  would  be  in  that 
condition  ?  A.     No. 

Mr.  Hoffman:  That  is  all. 

Mr.  Dillon:  That  is  all,  Doctor. 

(Witness  excused.)    [74] 


JOSEPH  E.  SCOTT 

called  as  a  witness  on  behalf  of  the  Plaintiff,  in 
rebuttal,  having  been  tirst  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

The  Clerk:  Your  full  name,  please? 

The  AVitness :  Joseph  E.  Scott. 

Direct  Examination 

By  Mr.  Hoffman: 

Q.     What  is  your  occupation,  Mr.  Scott? 

A.     Title  examiner. 

Q.     For  whom? 

A.     Title  Insurance  and  Trust  Coiupauy. 

Q.  Did  you  know  Thomas  Joseph  Kelley  during 
his  lifetime?  A.     I  did. 

Q.     When  did  you  first  meet  him? 

A.     In  February  1923. 

Q.  How  often  did  you  see  him  betwtH'ii  that  tiiiie 
and  February  1934?  Frequently  or  infrequently? 
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A.     Very  frequently. 

Q.  And  on  those  occasions  when  you  saw  him 
what  was  his  apparent  condition  of  health?  Was  it 
good  or  poor?  A.     Good. 

Mr.  Dillon:  I  object  to  the  '^apparent  condition 
of  his  health."  His  physical  appearance  is  all  right, 
but  this  witness  is  not  a  doctor;  he  can't  testify  as 
to  his  health.  [75] 

Mr.  Hoffman:  May  I  hand  this  case  to  the  Court 
where  the  very  question  is  passed  upon,  Corrigan 
vs.  U.  S.,  82  Fed.  (2d),  106  on  page  109,  which  was 
decided  in  1936  by  the  Circuit  Court  of  Appeals, 
Ninth  Circuit;  and  I  might  refer  to  the  citation 
from  Corpus  Juris  at  this  point,  your  Honor  which 
they  quote  with  approval.  You  will  notice  the  words 
'* apparent  condition  of  health.'' 

Mr.  Dillon:  Withdraw  the  objection,  your  Honor. 

The  Court:  Read  the  question. 

(The  question  referred  to  was  read  by  the  re- 
porter, as  follows: 

"Q.  And  on  those  occasions  when  you  saw 
him  what  was  his  apparent  condition  of 
health?  Was  it  good  or  poor?") 

The  Witness :  Good.  I  never  Iviiew  him  to  be  sick 
at  any  time  or  complain. 

Mr.  Hoft'man:  Cross  examine. 
Mr.  Dillon:  No  cross  examination. 
Mr.  Hoifman:  That  is  all;  thank  you. 

(Witness  excused.)   [76] 
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JOHN  F.  HOSFIELD 

called  as  a  witness  on  ])elialt*  of  the  Plaintiff,  in  re- 
buttal, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Your  full  name? 

The  Witness:  John  F.  Hosfield. 

Direct  Examination 

By  Mr.  Hoffman : 

Q.     What  is  your  occupation'? 

A.  Secretary-manager,  Elks  Lodge  in  San  Ber- 
nardino. 

Q.  How  long  have  you  been  secretary  of  the 
Elks  Lodge  in  San  Bernardino'? 

A.     17  years. 

Q.  And  during  that  time  have  you  known 
Thomas  Joseph  Kelley?  A.     Yes. 

Q.     About  what  year  did  you  first  meet  him? 

A.     I  have  known  him  all  that  time. 

Q.     Did  you  see  him  frequently  or  infrequently? 

A.  I  saw  him  frequently,  two  or  three  or  four 
times  a  month,  during  that  time. 

Q.  Calling  your  attention  to  all  of  that  17  years 
up  to  January  1934,  what  condition  of  health  did 
he  appear  to  you  to  be  in  .^  Did  he  a])pear  to  be 
sick  or  well"? 

Mr.  Dillon:  I  object  to  "sick  or  well,"  your 
Honor.  [77] 

By  Mr.  Hoffman: 

Q.  Did  he  appear  to  be  in  good  health  or  bad 
health? 
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A.     He  appeared  to  be  in  good  health. 

Q.  At  any  of  those  times  did  he  make  any  com- 
plaint to  3'Ou  abont  his  condition  of  health? 

Mr.  Dillon:  Object  to  that.  It  would  be  self- 
serving",  even  if  it  wasn't  hearsay. 

The  Court:  That  is  a  little  beyond  the  rule,  even 
in  this  case.  Sustain  the  objection. 

Mr.  Hofeman :  That  is  all. 

Mr.  Dillon:  That  is  all. 

(Witness  excused.) 


NELSON  WOODS 

called  as  a  witness  on  behalf  of  the  Plaintilf,  in  re- 
buttal, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Your  full  name,  please? 

The  Witness:  Nelson  Woods,  W-o-o-d-s. 

Direct  Examination 
By  Mr.  Hoffman: 

Q.     Mr.  Woods,  what  is  your  occupation? 

A.     Locomotive  engineer. 

Q.     For  what  railroad  do  you  work? 

A.     Union  Pacific. 

Q.     Did  you  know  Thomas  Joseph  Kelley  during 
his  [78]  lifetime?  A.     Yes,  sir. 

Q.     When  did  you  first  meet  him? 
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A.  Well,  I  have  a  recollection  of  meeting  him 
about  1915,  the  first  time. 

Q.     When  after  the  war  did  you  see  him  again? 

A.  Well,  that  would  be  around  about  '24,  along 
in  there. 

Q.  Do  you  know  what  occupation  he  followed 
smce  1924  up  to  January,  1934,  of  your  own  knowl- 
edge, during  those  10  years?  A.     Mr.  Kelley? 

Q.     Yes. 

A.     He  was  a  locomotive  fireman. 

Q.  Did  he  work  with  you  on  the  same  locomo- 
tive during  that  time?  A.     Yes,  sir. 

Q.     During  any  of  that  time?  A.     Yes,  sir. 

Q.  When  did  he  first  start  working  with  you  on 
the  same  locomotive? 

A.  Well,  around  in  '29,  somewheres  along  in 
there. 

Q.     Up  until  about  January  or  February  1934? 

A.     Yes,  sir,  along  in  there. 

Q.  During  that  time  how  many  days  a  week,  to 
your  knowledge,  did  Mr.  Kelley  work?  [79] 

A.  As  a  general  thing  we  worked,  I  would  say, 
seven  days  a  week. 

Q.     Seven  days  a  week?  A.     Yes,  sir. 

Q.  How  many  hours  a  da>-  would  Mr.  Kelley 
work  ? 

A.  That  varied  (piite  a  bit.  Sometimes  it  would 
rmi  eight  hours  a  day,  sometimes  nine. 

Q.     What  would  be  the  minunum? 
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A.  The  niininnun  would  be  about  eight  hours  a 
day  seven  days  a  week. 

Q.     What  work  did  he  do  as  locomotive  fireman? 

A.  On  this  particular  job  he  had  quite  a  bit  to 
do  because  he  had  to  throw  switches;  in  other 
w^ords 

Mr.  Dillon:  I  don't  see  the  materiality  of  this, 
your  Honor. 

Mr.  Hoffman:  The  materiality,  your  Honor,  is 
that  if  he  was  in  good  health,  he  wasn't  sick,  and  if 
he  wasn't  sick,  he  didn't  misrepresent  anything, 
and  consequently,  if  he  was  in  good  health,  the 
Government  had  to  issue  the  policy. 

The  Court:  I  assume,  counsel,  it  is  going  to  the 
question  of  fraud.  Proceed. 

By  Mr.  Hoffman: 

Q.  You  may  proceed  as  to  what  his  duties  were. 
You  said  he  threw  switches? 

A.  He  had  to  do  the  duties  of,  you  might  say, 
[80]  conductor  and  fireman  both;  he  had  to  throw 
the  switches,  and  quite  often  he  went  in  and  got  the 
orders  for  me  while  I  was  taking  care  of  something 
that  might  be  wrong  with  the  engine. 

Q.  While  the  engine  was  mider  way  what  would 
he  do? 

A.     He  would  fire  the  engine. 

Q.     Is  that  strenuous  w^ork? 

The  Court:  That  is  a  conclusion,  counsel. 

Mr.  Dillon:  Yes. 
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By  Mr.  Hoffman: 

Q.  What  would  he  do  when,  you  say,  he  fired 
the  engine? 

A.  Well,  he  would  kee])  up  210  pounds  of  steam 
or  we  would  have  a  complaint  about  it  if  he  didn't, 
and  he  generally  did ;  he  was  a  good  fireman. 

Q.  Explain  to  the  jury  what  other  things  he 
actually  did  on  the  engine  about  kee])ing  up  the 
steam  pressure? 

A.  It  was  an  oil  burner,  you  know.  It  is  a  little 
bit  different  from  a  coal  burner,  but  it  requires 
quite  a  bit  of  ability  and  skill  to  fire  an  oil  burner 
properly. 

Q.     Does  it  take  any  physical  effort? 

A.     Oh,  yes,  quite  a  bit. 

Mr.  Hoffman:  You  may  cross  examine. 

Mr.  Dillon:  No  cross  examination. 

(Witness  excused.)    [81] 


JOSEPH  H.  GROSS 

called  as  a  witness  on  behall"  of  the  Phiintitf,  in  re- 
buttal, having  been  first  duly  sworn,  was  examined, 
and  testified  as  follows : 

The  Clerk:  Your  full  name,  please? 

The  Witness:  Jose])h  If.  Gross,  G-r-o-s-s. 
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Direct  Examination 
By  Mr.  Hoffman: 

Q.     What  is  your  occupation,  Mr.  Gross? 

A.     I  am  a  retired  railroad  conductor. 

Q.     When  did  you  retire?  A.     1937,  July. 

Q.  Before  that  did  you  work  for  the  Union 
Pacific? 

A.     No,  I  worked  for  the  Santa  Fe. 

Q.    And  did  you  knoAv  Thomas  Joseph  Kelley? 

A.     Yes,  sir. 

Q.     During  what  years  did  you  know  him? 

A.     Sir? 

Q.     During  what  years  did  you  know  him? 

A.  Well,  for  the  past  10,  15  or  20  years,  I  ex- 
pect. 

Q.  And  did  you  know  him  in  the  years  1929,  '30, 
'31,  '32,  and  '33?  A.     Yes,  sir. 

Q.     How  frequently  did  you  see  him? 

A.  Well,  very  often.  He  was  in  the  helper  serv- 
ice of  the  Union  Pacific,  and  I  was  working  for  the 
Santa  Fe,  [82]  and  we  would  be  going  to  Barstow 
and  they  would  be  coming  down.  We  would  contact 
them  at  the  top  of  the  hill,  a  i^lace  we  call  Summit 
a  great  many  times. 

Q.  ^J'lie  two  railroads  use  the  same  track  between 
San  Bernardino  and 

A.  They  use  a  joint  track  between  Riverside 
and  Daggett. 
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Q.     And  the  times  that  you  saw  him  did  he  ap- 
l)ear  to  you  to  be  in  good  health  or  bad  health? 

A.     Good  health. 

Mr.  IToffinan:  Cross  examine. 

Mr.  Dillon:  No  cross  examination. 


Mr.  Hoffman:  Through  inadvertence  I  forgot  to 
prove  one  paragraph  of  the  complaint.  May  I  have 
the  comi)laint?  Plaintiff  would  like  to  put  in  testi- 
mony in  regard  to  Paragraph  VIII  of  the  complaint 
which  is  denied  by  the  Government  in  its  answer. 

The  Court :  Will  you  step  to  the  bench,  counsel  t 

(Counsel  approach  the  bench.) 

The  Court:  Coimsel  for  Plaintiff  has  called  my 
attention  to  the  allegations  of  Paragraph  VIII, 
and  in  the  opinion  of  the  CoTirt  it  is  not  necessary 
to  introduce  any  testimony  as  to  the  allegations  in 
Paragraph  VIII,  that  matter  being  a  matter  en- 
tirely for  the  Court.  Is  that  a  correct  statement? 

Mr.  Dillon:  Yes,  your  Honor.  [8P>] 

Mr.  Hoffman:  As  to  Exhibit  B,  I  move  to  strike 
on  each  and  all  of  the  grounds  previously  given. 

The  Court:  I  think  1  will  grant  that  motion. 
Have  you  anythhig  to  sav-  about  it  before  I  rule  ? 

Mr.  Dillon:  I  have  no  objection,  your  Flonor. 

The  Court:  All  right,  motion  granted.  The  ex- 
hibits will  be  stricken  fi-oin  the  record. 

Mr.  Hoffman:  With  that.  Plaintiff  rests. 

Mr.  Dillon:  Defendant  rests. 
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I  would  like  to  make  a  motion  outside  the  pres- 
ence of  the  jury,  if  I  may. 

(Whereupon  the  Court  and  counsel  retired  to 
chambers,  outside  the  presence  of  the  jury.) 

Mr.  Dillon :  Comes  now  the  Defendant  and  makes 
its  motion  for  a  directed  verdict  for  the  reason  that 
it  has  established  by  a  preponderance  of  the  evi- 
dence its  affirmative  plea  that  fraud  was  perpe- 
trated ])y  this  Plaintiff  in  securing  the  insurance 
herein  sued  upon;  and  for  the  further  reason  that 
the  Plaintiff  has  not  rebutted  by  any  substantial 
evidence  this  affirmative  plea. 

The  Court :  Motion  will  be  denied.  Exception  will 
be  allowed  the  Government. 

(Whereupon  the  Court  and  counsel  returned  to 
the  court  room  in  the  presence  of  the  jury.) 

The  Court:  Gentlemen  of  the  JTiry,  counsel  have 
agreed  on  a  limitation  of  their  argument  to  20 
minutes.  Plaintiff  [84]  will  first  address  you,  and 
Plaintiff  is  privileged  to  take  any  part  of  that  time 
for  his  opening  argument. 

Opening  Argument  on  Behalf  of  Plaintiff 

By  Mr.  Hoffman 

Argument  on  Behalf  of  Government 

By  Mr.  Dillon 

Closing  Argument  on  Behalf'  of  Plaintiff 

By  Mr.  Hoffman 

Court's  Instructions  to  the  Jury 

(Whereupon,  at  2:45  o'clock  p.  m.,  the  jury  re- 
tired from  the  court  room  for  deliberations.) 
[Endorsed] :  Piled  Jan.  16,  1942.  [85] 
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[Endorsed]:  No.  10027.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Rosetta  Alice 
Kelley,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  January  22,  1942. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  C'ourt  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10027 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 


ROSETTA  ALICE  KELLEY, 


Appellee. 


STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL  LTEREIN 

(Rule  19,  Subdivision  f)  of  C.  C.  A.,  Nintli  Circuit) 

The  a])])ellant  herein  and  the  a])i)elleo  liaviuii'  by 

stipulation  designated  tlie  parts  of  tlie  record  neces- 
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sary  for  the  consideration  of  the  appeal  herein,  the 
said  aj^pellant  hereby  designates  the  points  upon 
which  it  intends  to  rely  upon  the  appeal  herein  as 
follows : 

1.  That  the  trial  court  erred  in  denying  defend- 
ant's motion  for  a  directed  verdict,  and  submitting 
the  case  to  the  jury  for  its  determination,  for  the 
reason  that  defendant,  by  affirmative,  substantial 
evidence,  established  as  a  matter  of  law,  that  the 
insurance  policy  sued  upon  had  been  obtained  by 
fraudulent  misrepresentations  made  by  the  insured 
i]i  his  ai)plication  to  the  defendant  for  said  insur- 
ance. 

2.  That  the  trial  court  erred  in  ordering  judg- 
]ueut  to  be  entered  on  the  verdict. 

3.  That  the  trial  court  erred  in  making  and  en- 
tering its  minute  order  of  July  2,  1941,  denying 
defendant's  motion  for  judgment  notwithstanding 
the  verdict. 

Dated  this  24th  day  of  January,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
DANIEL  DILLON, 
Attorney, 
Department  of  Justice, 

Attorneys  for  Appellant. 

Receipt  of  a  copy  of  the  within  Statement  of 
Points  upon  which  Appellant  intends  to  Rely  on 
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Appeal  herein  is  hereby  admitted  this  24  day  of 

January,  1942. 

SYLVESTER  HOFFMAN, 

Attorney  for  Appellee. 

[Endorsed]:  Filed  Jan.  26, 1942.  Paul  P.  O'Brien, 

Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 
STIPULATION  DESIGNATING  THE  RECORD 

NECESSARY  FOR  THE  CONSIDERATION 

OF  THE  APPEAL  HEREIN 

(Rule  19,  Subdivision  6  of  C.  C.  A.,  Ninth  Circuit) 
It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  throu.i^h  their  respective  counsel,  pursuant  to 
Rule  19,  Subdivision  6,  of  the  Rules  of  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  that  the 
record  as  designated  in  the  stipulation  filed  in  the 
District  Court  on  the  16th  day  of  January,  1942, 
and  each  and  every  part  thereof,  shall  be  and  is 
hereby  designated  as  the  parts  of  the  record  neces- 
sary for  the  consideration  of  the  appeal  herein. 

Dated  this  24th  day  of  January,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
DANIEL  DILLON, 
Attorney, 

Department  of  Justice, 
Attorneys  for  A])])ellant. 
SYLVESTER  HOFFMAN, 

Attorney  for  A])])ellec. 
[Endorsed] :  Filed  Jan.  26, 1942.  Paul  P.  O'Brien, 
Clerk. 


168  United  States  of  America 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AMENDMENT  TO  STIPULATION  DESIG- 
NATING THE  RECORD  NECESSARY  FOR 
THE  CONSIDERATION  OF  THE  APPEAL 
HEREIN 

(Rule  19,  Subdivision  6  of  C.  C.  A.,  Ninth  Circuit) 

The  stipulation  heretofore  tiled  is  now  amended 
to  read  that,  it  is  hereby  stipulated  by  and  between 
the  parties  hereto,  through  their  respective  coimsel, 
jwrsuant  to  Rule  19,  Subdivision  6,  of  the  Rules  of 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
that  the  record  as  designated  in  the  stipulation  filed 
ill  the  District  Court  on  the  16th  day  of  January, 
1942,  and  each  and  every  part  thereof,  sliall  be  and 
is  hereby  designated  as  the  parts  of  the  record 
necessary  for  tlie  consideration  of  the  appeal  herein, 
except  that  it  is  now  stipulated  that  no  more  of  the 
dc])osition  of  Richard  B.  Posey,  on  behalf  of  the 
defendant,  be  ])rinted  than  now  appears  in  the  re- 
porter's transcript  of  the  evidence,  as  read  in  evi- 
dence at  the  trial. 

Dated  this  10th  day  of  March,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
DANIEL  DILLON, 
Attorney, 
Department  of  Justice, 

Attornevs  for  Ai3pellant. 
SYLVESTER  HOFFMAN, 

Attorney  for  Appellee. 
[Endorsed]:     Filed    March   11,   1942.     Paul  P. 
O'Brien,  Clerk. 
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In  the  District  Court  of  tlie  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  1100-O'C-Civil 

ROSETTA  ALICE  KELLEY, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

STIPULATION  AS  TO  CORRECTION  OF  REC- 
ORD ON  APPEAL  (RULE  75(H),  FED- 
ERAL Rin.ES  OF  CIVIL  PROCEDURE) 

It  is  hereby  stipulated  by  and  between  the  par- 
ties hereto,  that  the  transcript  of  record  upon  a])- 
])eal  from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central 
Division,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  is  in  error  and  is 
not  correct;  that  the  stipulation  as  to  the  record  of 
appeal  heretofore  filed  in  this  court  provides  for 
the  '^ reporter's  complete  transcript  of  all  proceed- 
ings" and  that  on  page  164  of  the  ])rinted  tran- 
script of  record,  there  appears  only  the  words 
"court's  instructions  to  the  jury"  and  that  the  in- 
structions to  the  jury  given  by  the  court  are  not 
set  forth  in  said  transcript  of  record,  as  set  fortli 
in  said  sti]mlation,  and  that  in  that  respect  tlio 
vojiorter's  transcript  is  not  complete.    Tliat  tlu>  in- 
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elusion  of  the  instructions  to  the  jury  is  material 
to  the  plaintiff  and  appellee  and  to  the  presenta- 
tion of  the  case  bj^  said  plaintiff  and  appellee  in 
the  said  Circuit  Court  of  Appeals. 

It  is  further  stipulated  that  the  above  entitled 
court  direct  that  the  said  omissions  be  corrected  and 
the  preparation  of  a  supplemental  record  or  tran- 
script of  record,  consisting  of  the  instructions  of 
the  court  to  the  jury  in  the  above  entitled  cause, 
and  that  the  same  be  certified  and  transmitted  by 
the  Clerk  of  the  above  entitled  District  Court  and 
that  the  reporter  be  authorized  and  directed  to  pre- 
pare and  transcribe,  forthwith,  that  portion  of  the 
proceedings  not  heretofore  transcribed,  to-wit:  the 
instructions  of  the  court  to  the  jury  in  the  trial  of 
the  above  entitled  cause. 

Dated :  April  6th,  1942. 

WM.  FLEET  PALMER 

United  States  Attorney 
DANIEL  DILLON 

Attorney,  Dept.  of  Justice 
Attorneys  for  Defendant  and  Appellant 

SYLVESTER  HOFFMANN 
Attorney  for  Appellee  and  Plaintiff 
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Good  cause  appearing  therefor,  it  is  so  ordered. 

Dated:  April  7,  1942. 

J.  F.  T.  O'CONNOR 

Judge,  United  States  District 
Court 
A  true  copy,  attest,  etc.,  Apr.  22,  1942. 
(Seal)  R.  S.  ZIMMERMAN, 

Clerk, 

F.  S.  District  Court,  Southern 
District  of  California, 
By  EDMUND  L.  SMITH, 
Deputy. 
[Endorsed]:   Filed  Apr.  8,  1942. 


[Title  of  District  Court  and  Cause.] 
COURT'S  INSTRUCTIONS  TO  THE  JURY 

The  Court:  Gentlemen  of  the  jury,  it  becomes 
my  duty  as  judge  to  instruct  you  in  the  law  that 
a])y)lies  to  this  case,  and  it  is  your  duty  as  jurors 
to  follow  the  law  as  I  shall  state  it  to  you.  On  the 
other  hand,  it  is  your  exclusive  province  to  deter- 
mine the  facts  in  the  case  and  to  consider  the  evi- 
dence for  that  purpose. 

This  is  an  action  brouglit  by  Rosetta  Kelley 
against  the  Govei-nment  of  the  United  States.  The 
action  is  brought  under  tlu^  War  Risk  Insurance 
Act  of  November  D,  1917,  and  the  World  War  Vet- 
erans Act  of  June  7,  1924,  n.nd  is  based  on  tlie  life 
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insurance  policy  issued  to  Thomas  J.  Kelley,  de- 
ceased. That  part  of  the  complaint  is  admitted  by 
the  Government.  The  complaint  further  alleges  that 
while  T.  J.  Kelley  was  in  the  armed  forces  he  ob- 
tained a  $10,000  policy  and  paid  the  premimns 
through  January  1919;  and  that  is  admitted  by  the 
Government ; 

That  on  March  15,  1932,  T.  J.  Kelley  obtained  a 
$5,000  policy  pursuant  to  Section  510  of  the  Vet- 
erans Act,  and  that  the  plaintiff  was  named  bene- 
ficiary. Plaintiff  alleges  that  the  premiums  were 
paid  when  due  through  August  1935  on  said  policy; 
and  there  are  certain  stipulated  facts  which  are  to 
be  taken  by  3^ou  as  proved.  It  is  admitted  by  the 
defendant  that  Thomas  Joseph  Kelley  applied  and 
was  issued  a  policy  of  insurance  whereby  the  de- 
fendant agreed  to  pay  Rosetta  Alice  Kelley,  his 
wife,  who  is  the  plaintiff  in  this  [87]  action  and  the 
beneficiary  named  in  the  policy,  the  sum  of  $5,000 
in  the  event  that  the  insured  died  while  the  policy 
was  in  force.  It  is  also  admitted  that  Mr.  Kelley 
paid  all  the  premiums  at  the  rate  of  $15.05  per 
month  on  the  policy  from  the  date  of  issuance  until 
he  died  on  August  10,  1935:  and  that  the  policy 
was  in  full  force  by  reason  of  the  payment  of  pre- 
miums on  the  date  of  his  death. 

The  complaint  further  alleges  that  between  the 
insured's  death  and  October  6,  1936,  plaintiff  ap- 
plied for  benefits  under  this  policy,  and  that  the 
Director  of  Insurance,  H.  L.  McCoy,  denied  lia- 
bility.   The  plaintiff  appealed  to  the  Administrator 
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of  Veterans  Affairs  who  denied  the  appeal  on  Janu- 
aiy  22,  1936,  a  disagreement  existing  between  the 
parties  over  the  $5,000  benefits. 

The  allegation  is  denied  but  the  answer  admits 
that  on  August  26,  1935,  the  plaintiif  filed  in  the 
Veterans  Administration  a  claim  for  payment  to 
her  of  the  proceeds  of  the  policy  of  insurance;  that 
on  August  29,  1935,  the  Director  of  Insurance  of 
the  Veterans  Administration  decided  that  the  in- 
surance was  not  ])ayable  to  the  plaintiff  because 
T.  J.  Kelley  withheld  information,  material  infor- 
mation, and  made  fraudulent  re]n'esentatioiis  as  to 
health  and  treatment  by  physicians;  and  that  the 
plaintiff  was  so  notified  on  August  29,  1935 ;  and  on 
January  28,  1936,  plaintiff  a])pealed,  and  the  deci- 
sion was  affirmed,  and  the  plaintiff  was  so  notified 
on  October  26,  1936.  [88] 

'I'he  complaint  further  alleges  that  T.  J.  Kelley 
])erformed  all  of  the  thhigs  to  be  done  on  his  part; 
that  between  August  10,  19;^>5,  and  October  6,  19:56, 
])laintiif  made  due  proof  to  defendant  of  the  right 
to  benefits;  and  that  is  denied  in  the  answer. 

1'he  Government  sets  up  an  affirmative  defense, 
'i'he  affirmative  defense,  briefly,  is  as  follows:  The 
Government  alleges  that  on  March  15,  1932,  T.  J. 
Kelley  applied  for  a  life  policy  imder  Section  310 
of  the  Veterans  Act,  and  in  the  application  he  re])- 
resented  that  he  had  never  bc^en  treated  for  diseases 
of  the  heart,  blood  vessels  or  genit(vuriiiary  oruaiis; 
that  he  had  not  been  ill  nor  consulted  a  ])livsician 
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since  the  date  of  his  discharge,  except  for  a  hem- 
orrhoidectomy in  September  1920;  and  that  he  fur- 
ther represented  that  he  had  never  had  syphilis. 

Relying  upon  the  representations,  the  Veterans 
Administration  issued  him  a  policy  for  $5,000. 

The  answer  further  alleges  that  these  representa- 
tions were  untrue  and  fraudulent;  and  that  the  ap- 
plicant had  applied  for  disability  compensation  on 
September  3,  1931,  representing  that  he  had  heart 
trouble,  rheumatism  and  spinal  trouble,  and  had 
been  examined  b}^  physicians  of  the  Veterans  Ad- 
ministration on  October  28,  1931,  at  which  time  he 
had  syphilis  and  aortitis.  He  was  notified  on  No- 
vember 17,  1931,  of  his  chronic  aortitis ; 

Stating  further  in  the  answer  that  he  had  con- 
sulted a  [89]  physician  in  September  1930  and 
in  March  1931;  despite  the  representations  of  good 
health,  the  applicant  was  not  in  good  health  on 
March  15,  1932. 

The  answer  further  alleges  that  the  applicant, 
T.  J.  Kelley,  well  knew  that  he  was  not  in  good 
health,  and  he  misrepresented  his  condition  with  in- 
tent to  deceive  the  defendant  and  to  procure  an 
insurance  policy;  that  if  a  full  disclosure  of  the 
facts  had  been  made,  defendant  would  not  have 
issued  the  policy. 

I  charge  3^ou,  gentlemen,  that  these  are  allega- 
tions that  I  have  read  to  you  both  from  the  com- 
plaint and  the  answer,  and  the  affirmative  defense 
that  the  Government  sets  forth  in  its  answer;  and 
I  charge  you  that  with  reference  to  the  defense 
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which  is  interposed  here  by  the  Government,  it  is 
necessary  that  the  Government  establish  those  facts 
and  has  the  burden  of  proof  in  so  doing. 

In  judging-  the  credibility  of  the  witnesses,  you 
shall  have  in  mind  the  law  that  a  witness  is  pre- 
sumed to  speak  the  truth.  Tliis  presumption,  how- 
ever, may  be  overcome  by  contradictory  evidence, 
by  the  manner  in  which  tlie  witness  testifies,  by  the 
character  of  his  testimony,  or  b>'  evidence  pertain- 
ing to  his  motives.  A  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others;  that  is 
to  say,  you  may  reject  the  whole  testimony  of  a 
witness  who  wilfully  has  testified  falsely  as  to  a 
material  point,  unless  from  all  the  evidence  you 
shall  believe  that  the  probability  [90]  of  truth 
favors  his  testimony  in  other  particulars. 

You  are  not  bound  to  decide  in  conformity  witli 
the  testimony  of  a  number  of  witnesses  whicli  does 
not  produce  conviction  in  your  mind  as  against  the 
declaration  of  a  lesser  number  or  a  presumption  or 
other  evidence  which  aj)peals  to  you  with  more  con- 
vincing force.  This  rule  of  law  does  not  mean  that 
you  are  at  liberty  to  disregard  the  testimony  of  the 
greater  number  of  witnesses  merely  from  ca])rice  or 
prejudice  or  from  a  desire  to  favor  one  side  as 
against  the  other.  It  does  mean  that  you  are  not  to 
decide  an  issue  by  the  sim])]e  ])roceRs  of  counting 
tlie  number  of  witnesses  who  liave  testified  on  tlie 
op])osing  sides.  It  means  that  the  final  ie^t  is  not 
in  the  relative  number  of  witnesses  but  in  the  rela- 
tive convincing  force  of  the  evidence.  The  testimony 
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of  one  witness  entitled  to  full  credit  is  sufficient  for 
the  proof  of  any  fact  and  would  justify  a  verdict  in 
accordance  with  such  testimony  even  if  a  number 
of  witnesses  have  testified  to  the  contrary,  if,  from 
the  whole  case,  considering  the  credibility  of  the 
witnesses  and  after  weighing  the  various  factors  of 
evidence,  the  jury  should  believe  that  there  is  a 
balance  of  probability  pointing  to  the  accuracy  and 
honest}^  of  the  one  witness. 

Any  evidence  that  has  been  received  of  an  act, 
omission  or  declaration  of  a  party  which  is  un- 
favorable to  his  own  interest  should  be  considered 
and  weighed  by  you  like  any  other  admitted  evi- 
dence; but  evidence  of  the  oral  admissions  [91]  of 
a  party  other  than  his  own  testimony  in  this  trial 
ought  to  be  viewed  by  you  with  caution. 

You  shall  not  consider  as  evidence  any  statement 
of  counsel  made  during  the  trial  unless  such  state- 
ment was  made  as  an  admission  or  stipulation  con- 
ceding the  existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  evi- 
dence offered  and  rejected,  or  which  has  been 
stricken  out  by  the  Court.  Such  evidence  is  to  be 
treated  as  though  you  had  never  heard  it.  Yon  are 
to  decide  this  case  solely  upon  the  evidence  that 
has  been  admitted  by  the  Court  and  the  inferences 
that  you  may  reasonably  draw  therefrom  and  such 
presumptions  as  the  law  may  deduce  therefrom  and 
as  directed  in  my  instructions  and  in  accordance 
with  the  law  as  I  state  it  to  vou.    If  in  these  in- 
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striictions  any  rule,  direction  or  idea  be  stated  in 
varying  ways,  no  emphasis  thereon  is  intended  ])y 
me  and  none  must  be  inferred  by  you.  For  that 
reason  you  are  not  to  single  out  any  certain  sen- 
tence or  any  individual  point  or  insti'uction  and 
ignore  the  others,  but  you  are  to  consider  all  the 
instructions  as  a  whole  and  to  regard  each  in  the 
light  of  all  the  others. 

While  it  is  incumbent  upon  one  who  asserts  the 
affirmative  of  an  issue,  thus  having  the  burden  of 
proof,  to  prove  his  allegations  by  the  preponder- 
ance of  the  evidence,  this  rule  does  not  require  dem- 
onstration, that  is,  such  degree  of  proof  as,  ex- 
cludhig  the  ])ossibility  of  evvov.  produces  [92]  abso- 
lute certainty,  because  such  proof  is  rarely  possible. 

In  a  civil  acti(m  such  as  the  one  we  are  now 
trying,  it  is  ]^r()])er  to  find  that  a  party  has  suc- 
ceeded in  carrying  his  burden  of  ])roof  on  an  issue 
of  fact  if  the  evidence  favoring  his  side  of  the  ques- 
tion is  more  convincing  than  that  tending  to  su])- 
])ort  the  contrary  side;  and  if  it  causes  the  jurors 
to  believe  that  on  that  issue  the  ])r()bability  of  truth 
favors  that  ])arty. 

At  times  throughout  the  trial  the  Court  has  been 
calh'd  u])on  to  ])ass  on  the  (juestion  as  to  whether 
or  not  certain  offered  evidence  might  ])roperl\-  be 
admitted.  With  such  rulings  and  the  reasons  for 
them  you  are  not  to  be  conceined.  Whether  offered 
evidence  is  admissible  is  purely  a  question  of  law, 
and  from  a  ruling  on  such  a  question  you  are  not 
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to  draw  any  inference  as  to  what  weight  should  be 
given  to  the  evidence  or  to  the  credibility  of  the 
witness.  In  admitting  evidence  to  which  an  objec- 
tion is  made,  the  Court  does  not  determine  what 
weight  should  be  given  to  such  evidence.  As  to  any 
offer  of  evidence  that  was  rejected  by  the  Court,  as 
to  which  objection  was  sustained,  you  must  not  con- 
jecture as  to  what  the  answer  might  have  been  or 
as  to  tlie  reason  for  the  objection. 

In  civil  actions  the  party  who  asserts  the  affiima- 
tive  of  an  issue  must  carry  the  burden  of  proving  it. 
In  other  words,  the  burden  of  proof  as  to  that  issue 
is  on  that  party.  This  means  that  if  no  evidence 
^yeve  given  on  either  side  to  [93]  such  issue,  your 
finding  as  to  it  would  be  against  tliat  party.  When 
the  evidence  is  contradictory,  the  decision  must  be 
made  according  to  the  preponderance  of  the  evi- 
dence, by  whicli  is  meant  such  evidence  as  when 
weighed  with  that  opposed  to  it  has  more  con^dncing 
force  and  from  which  it  results  that  the  greater 
probability  of  truth  lies  therein.  Should  the 
conflicting  evidence  be  evenly  balanced  in  your 
minds  so  that  you  are  unable  to  say  that  the  evi- 
dence of  either  side  of  the  issue  predominates,  then 
your  finding  must  be  against  the  party  carrying 
the  burdeii  of  proof,  namely,  the  one  who  asserts 
the  affirmative  of  that  issue. 

Whenever  in  my  instructions  I  state  that  the  bur- 
den or  the  burden  of  proof  rests  upon  a  certain 
l^arty  to  prove  a  certain  allegation  made  by  him, 
the   meaning   of   such   an  instruction   is  this:   that 
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unless  the  trutli  of  that  allegation  is  proved  by  a 
preponderance  of  the  evidence,  yon  shall  find  the 
same  not  to  be  true. 

The  term  "preponderance  of  evidence"  means 
such  evidence  as  when  weighed  with  that  opposed 
to  it  has  more  convincing  force  and  from  which  it 
results  that  the  greater  i)robability  of  truth  lies 
therein. 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute 
directly  without  an  inference  or  presumption  and 
which  in  itself,  if  true,  conclusively  establishes  the 
fact. 

Indirect  evidence  is  that  wliich  tends  to  establish 
a  [94]  fact  in  dis])ute  by  |)roving  another  fact 
which,  though  true,  does  not  of  itself  conclusively 
establish  the  fact  in  issue  but  which  affords  an  in- 
ference or  ])resum])tion  of  its  existence. 

Indirect  evidence  is  of  two  kinds,  namely,  ])re- 
sumptions  and  inferences.  A  presum]:)tion  is  a  de- 
duction which  the  law  expressly  directs  to  be  made 
from  y)articular  facts.  Unless  declai'ed  by  law  to 
be  conclusive,  it  must  be  corioborated  by  other  evi- 
dence, direct  or  indirect ;  but  unless  so  corroborated, 
the  jury  is  bound  to  find  according  to  the  presum])- 
tion. 

An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  i)roved.  It  nuist  be 
founded  on  a  fact  or  facts  ])roved  and  be  such  a 
deduction  from  those  facts  as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions 
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of  men,  the  particular  propensities  or  passions  of 
the  person  whose  act  is  in  question,  the  course  of 
business  or  the  course  of  nature.  The  word  ''pro- 
pensity" as  used  in  these  instructions  means  any 
natural  or  habitual  inclination  or  tendency. 

The  rules  of  evidence  ordinarily  do  not  permit 
the  opinion  of  a  witness  to  be  received  in  evidence. 
An  exception  to  this  rule  exists  in  the  case  of  ex- 
pert witnesses.  A  person  wlio,  by  education,  study 
and  experience,  has  become  an  expert  in  any  art, 
science  or  j^rofession  and  who  is  called  as  a  wit- 
ness, may  give  his  opinion  as  to  any  such  matter  in 
[95]  which  he  is  versed  and  which  is  material  to  the 
case. 

As  to  the  opinion  of  expert  witnesses,  you  may 
exercise  an  independent  judgment  in  determining- 
how  far  you  will  follow  the  opinions  expressed,  the 
credibilit.y  of  tlie  witness,  and  the  weight  to  be 
given  to  his  testimony,  or  what  weight  to  give  to  the 
o]unions  of  any  one  or  more  of  tlie  expert  witnesses 
ill  the  event  of  conflicting  opinions. 

The  facts  in  a  hypothetical  question  directed  to 
an  expert  witness  are  presumed  to  be  true  for  the 
purpose  of  asking  the  question  only  and  for  no 
oflier  purpose.  The  opinion  of  the  expert  witness 
must  therefore  be  brought  to  the  test  of  the  facts 
in  order  that  the  jury  may  judge  what  weight  his 
opinion  is  entitled  to  receive.  The  truth  or  falsity 
of  the  purported  facts  included  in  the  hypothetical 
question  is  a  question  for  the  jury  to  determine. 
The  o]:)inion  can  have  little,  if  any,  value  or  weight 
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unless  the  material  facts  assumed  in  such  hypotheti- 
cal question  are  substantially  true. 

You  are  instructed  that  as  to  the  opinion  of  an 
expert  witness  you  may  exercise  an  independent 
judgment  in  determining  how  far  you  will  follow 
the  opinions  expressed,  the  credibility  of  the  wit- 
ness, and  the  weight  to  be  given  to  his  testimony, 
or  what  weight  to  give  to  the  opinion  of  any  one 
or  more  of  the  expert  witnesses,  in  the  event  of  con- 
flicting opinions,  is  solely   for  your  determination. 

Expert  testimony  is  only  ;in  aid  to  the  solution 
of  the  [96]  main  issue.  You  may  follow  your  own 
convictions  based  upon  your  own  experience,  obser- 
vations and  connnon  knowledge,  although  contrary 
to  the  expert's  o])inion  evidence. 

Fraud  is  never  ])resumed.  It  is  presumed  that  the 
answers  of  the  insu.red  were  true.  The  burden  is 
o]\  the  defendant  to  show  that  the  answers  made 
by  tlie  hisured  in  liis  application  were  false  by  clear, 
cogent,  convincing  and  satisfactory  proof. 

Where  the  evidence  gives  ecpial  support  to  each  of 
two  inconsistent  inferences,  that  is,  to  that  of  iimcv 
cence  and  to  that  of  fraud  or  wrongdoing,  then  it 
is  your  duty  to  find  in  favor  of  innocence  and 
against  the  claim  of  fi-aud. 

If  evidence  containing  inconsistencies  and  incon- 
gruities is  reconciUible,  the  ])resum])tion  of  inno- 
cence and  fair  dealing  will  im])ute  the  variance  to 
misconce])tion  or  mistake  rather  than  to  a  wilful 
and  corrupt  misrepresentation. 
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A  presumption  is  evidence  and  remains  as  evi- 
dence in  this  case  mitil  the  rebutted  by  a  preponder- 
ance of  contrary  evidence,  which  must  be  weighed 
and  determined  by  you  gentlemen  of  the  jury  and 
disappears  only  if  the  defendant  produces  sufficient 
evidence  to  preponderate  against  it. 

It  is  presumed  that  the  insured,  Thomas  Joseph 
Kelley,  was  innocent  of  crime  or  wrongdoing  and 
that  all  his  transactions  with  the  Veterans  Admin- 
istration were  fair  and  regular;  it  is  also  presumed 
that  the  answers  of  the  insured  [97]  as  made  in  his 
application  were  true  and  correct. 

The  question  is  not  whether  the  insured  had  a 
lieart  ailment  or  any  other  disability  or  disease  at 
or  prior  to  the  time  he  made  written  application 
for  the  policy  sued  upon,  but  whether  he  knew  he 
had  such  diseases  or  disabilities,  and  made  know- 
ingly false  answers  as  to  whether  or  not  he  had  any 
of  tlie  diseases  or  disabilities  which,  in  his  appli- 
cation, he  denied  having  at  that  time.  And  even 
if  you  find  from  the  ])reponderance  of  the  evidence 
that  he  had  one  or  more  diseases  at  that  time,  you 
will  find  for  the  plaintiff  and  against  the  defendant 
on  that  issue  unless  you  also  find  that  the  insured 
knew  that  he  then  had  such  diseases  and  that  his 
answers,  as  made  in  the  application,  were  know- 
ingly false,  when  made  by  him. 

The  term  "goodhealth"  as  used  in  the  applica- 
tion for  insurance  must  be  coiisidered  not  in  the 
light  of  scientific  teclmical  definitions,  but  as  the 
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term  is  ordinarily  used  and  understood.  Perfect 
health  is  not  required. 

The  statements  made  by  the  insured  in  his  appli- 
cation for  the  policy  here  sued  iii)on  were  represen- 
tations as  distinguished  from  warranties.  A  mis- 
representation will  not  constitute  a  defense  to  an 
action  on  a  policy  unless  it  was  intentionally  untrue 
or  was  made  with  a  reckless  disregard  for  its  trutli 
or  falsity. 

Whether  or  not  the  insured  made  inconsistent 
claims  or  statements  as  to  his  condition  of  hoaltli, 
or  of  other  facts  [98]  material  to  the  risk  to  be 
assumed  by  the  insurer  in  issuing  the  policy,  if 
true,  is  not  of  itself  fatal  to  tlie  right  of  the  ])lain- 
tiff,  his  surviving  beneficiary,  to  recover  under  the 
policy.  It  is  for  you  gentlemen  of  the  jury  to  de- 
termine which,  if  anv,  of  said  statements  were  true 
and  which,  if  any,  were  false,  and  wliich,  if  any, 
although  false,  were  made  witli  the  intent  to  de- 
fraud, and  which,  if  any,  were  intentionally  and 
knowingly  made  witli  I'cckless  disregard  of  tlie 
truth. 

You  are  iiistruct(Hl  tliat  if  tlie  insured  intention- 
all\'  Diade  a  false  statement  in  his  own  behalf  to 
secure  an  advantage  over  the  Government  of  tlie 
United  States,  he  cannot  be  heard  to  say  that  the 
Government  did  not  rely  upon  his  statements.  He 
Avas  required,  both  by  law  and  b\'  regulations  of  the 
department,  to  make  a  showing  as  to  his  health  at 
the  time  of  his  a])plication. 
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You  are  instructed  that  the  Government  is  not 
bound  by  the  knowledge  of  its  officers  and  agents. 

You  are  instructed  that  the  knowledge  that  the 
physicians  connected  with  the  Veterans  Bureau  ob- 
tained in  investigating  the  compensation  claim  of 
this  insured,  though  their  reports  be  in  the  file 
concerning  that  claim,  that  this  knowledge  is  not  to 
be  imputed  to  the  Director  in  passing  on  the  appli- 
cation of  the  insured,  as  a  matter  of  law. 

You  are  instructed  that  a  material  fact  is  a  fact 
the  knowledge  or  ignorance  of  which  would  natu- 
rally influence  [99]  the  insurer's  judgment  in 
making  the  contract,  in  estimating  the  degree  and 
character  of  the  risk,  or  in  fixing  the  rate  of  in- 
surance. 

Incorrect  statements  in  the  application  for  in- 
surance of  material  representations,  if  known  to  be 
imtrue  by  the  insured  when  made,  and  nothing  else 
appearing  to  contradict  this,  invalidates  the  policy 
without  further  proof  of  actual  conscious  design  to 
defraud. 

The  statement  of  the  insured  in  his  application 
for  insurance  that  he  had  not  been  treated  for 
diseases  of  the  enumerated  parts  of  the  body  was  a 
representation  that  would  constitute  a  defense  to 
this  action  if  you  fuid  from  a  preponderance  of  the 
evidence  that  it  was  intentionally  mitrue  or  made 
with  a  reckless  disregard  for  its  truth  or  falsity. 

The  purpose  of  propoimding  questions  of  the 
kind  under  consideration  and  of  securing  answers 
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to  them  is  to  elicit  relevant  and  material  informa- 
tion which  may  not  be  disclosed  by  the  medical 
examination.  Such  information  may  well  furnish 
the  basis  for  determining  wlu  tlier  further  examina- 
tion or  inquiry  should  be  made;  and  that  being  its 
function,  it  will  be  presumed  that  the  Government 
took  it  into  consideration  and  relied  ui)on  it  in  the 
issuance  of  the  ])olicy.  iVn  untrue  representation  of 
that  kind  knowingly  made  is  material  as  a  matter 
of  law  without  proof,  and  its  submission  im])lies  an 
intent  to  deceive. 

When  the  physical  facts  admitted  as  evidence  in 
this  [100]  case  positively  contradict  the  statement 
or  stat(unents  of  witnesses,  then  the  physical  facts 
must  control  and  the  jury  camiot  disregard  them. 
Although  as  men  you  may  sympathize  with  those 
\\ho  suifer,  yet,  as  honest  men  ])ound  by  oath  to  ad- 
minister judgment  according  to  law^  and  evidence, 
you  should  not  act  upon  your  sympathies  without 
any  ])roof.  Therefore,  motives  of  sympathy  for  the 
insured  are  not  to  be  considered  by  you  in  any  de- 
gree in  arriving  at  your  vei'dict  in  this  case.  like- 
wise, the  fact  that  the  insured  may  have  rendered 
})atri()tic  service  to  our  country  during  the  World 
AVar  is  not  to  be  considered  by  you  in  any  respect 
in  arriving  at  your  verdict  in  tliis  case.  You  nuist 
be  just  to  the  jdaintiff  and  equally  just  to  the 
Government.  As  upright  men  charged  under  oatli 
with  the  responsible  duty  of  assisting  the  Court  in 
the  administration  of  justice,  you  will  ])\]t  aside  all 
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sympathy  and  sentiment  and  look  steadfastly  to  the 
law  and  the  evidence  in  the  case  and  return  mto 
court  such  a  verdict  as  is  warranted  by  the  law  and 
the  evidence. 

The  attitude  and  conduct  of  jurors  at  the  outset 
of  their  deliberations  are  a  matter  of  considerable 
importance.  It  is  rarely  productive  of  good  for  a 
juror  upon  entering  the  jury  room  to  make  an  em- 
phatic expression  of  his  opinion  on  the  case  or  to 
announce  a  determination  to  stand  for  a  certain  ver- 
dict. When  one  does  that  at  the  outset,  his  sense 
of  pride  may  be  aroused,  and  ho  may  hesitate  to 
re-  [101]  cede  from  an  announced  position  if  and 
when  shown  that  it  is  fallacious.  Remember  that 
you  are  not  ])artisans  or  advocates  in  this  matter, 
but  you  are  judges.  The  tinal  test  of  the  quality  of 
your  service  will  lie  in  the  verdict  which  you  return 
to  this  courtroom — not  in  the  opinions  any  of  you 
may  hold  as  you  retire. 

Have  in  mind  that  you  will  make  a  definite  con- 
tribution to  efficient  judicial  administration  if  you 
arrive  at  a  just  and  proper  verdict  in  this  case.  To 
that  end  the  Court  would  remind  you  that  in  your 
deliberations  in  the  jury  room  there  can  be  no 
'triumj^h  excepting  the  ascertainment  and  declara- 
tion of  the  truth. 

You  are  instructed  that  if  the  Judge  has  said  or 
done  anything  which  has  suggested  to  you  that  he 
is  inclined  to  favor  the  claim  or  position  of  either 
party,  you  will  not  suffer  yourselves  to  be  influ- 
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enced  by  any  such  suggestion.  I  have  not  expressed 
nor  intended  to  express,  nor  have  I  intimated  or 
intended  to  intimate,  any  opinion  as  to  what  wit- 
nesses are  or  are  not  worthy  of  credulity;  what 
facts  are  or  are  not  established;  or  what  inferences 
should  be  drawn  from  the  evidence  adduced.  If 
any  expression  of  mine  has  seemed  to  indicate  an 
0])inion  relating  to  any  of  these  matters,  1  instruct 
you  disregard  it.  It  is  your  duty  as  jurors  to  con- 
sult with  one  another  <ind  to  deliberate  with  a  view 
of  reaching  an  agreement,  if  you  ca]i  do  so  without 
violence  to  your  individual  .judgment.  To  each  of 
you  I  [102]  would  say  that  you  umst  decide  the 
case  for  yourself;  but  you  do  so  only  after  a  con- 
sideration of  the  case  with  your  fellow-jurors;  and 
you  sliould  not  hesitate  to  change  an  opinion  when 
convinced  that  it  is  erroneous.  However,  you  should 
not  be  influenced  to  vote  in  one  way  on  any  question 
submitted  to  you  by  the  single  fact  that  a  majority' 
of  the  jurors  or  any  of  them  favor  such  a  delibera- 
tion or  decision.  Tn  other  words,  you  should  not 
surrender  youi'  honest  conviction  concerning  the 
effect  or  weight  of  evidence  for  the  mere  ])urpose  of 
returning  a  verdict,  or  solely  because  of  the  o])inion 
of  the  other  jurors. 

F]K)n  retiring  to  the  jurv  room  you  will  select 
one  of  your  number  to  act  as  foreman  who  will 
])reside  over  your  deliberations  and  who  will  sign 
the  verdict  to  which  vou  all  agree. 
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Tliis  is  a  civil  action.  As  soon  as  all  of  you  shall 
have  agreed  upon  a  verdict,  you  shall  have  it  signed 
by  your  foreman  and  dated,  and  then  you  shall  re- 
turn into  this  courtroom. 

You  should  not  be  concerned  in  your  delibera- 
tions at  all  with  any  compensation  of  the  attorney. 
That  is  entirely  a  matter  for  the  Court,  in  the  event 
any  compensation  were  allowed. 

Mr.  Dillon:  Exception  to  the  last  instruction, 
your  Honor. 

(Whereupon,  at  2:45  o'clock  p.m.,  the  jury 
retired  to  the  jury  room  for  their  delibera- 
tions.) 

[Endorsed]:  Filed  Apr.  22,  1942.  [103] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10027 

Appeal  from  the  U.  S.  District  Court,  Southern 
District  of  California,  Central  Division, 
No.  1100-O'C-Civil. 
UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

ROSETTA  ALICE  KELLEY, 

Appellee. 

STIPULATION  FOR  SUPPLEMENTAL  TRAN- 
SCRIPT OF  RECORD  ON  APPEAL  (Rule  19) 

Whereas,  pursuant  to  stipulation  of  the  parties, 
and  an  order  of  the  U.  S.  District  Court,  Southern 
District  of  California,  Central  Division,  the  reporter 
has  prepared  a  supplemental  Transcript  of  the 
record  of  the  trial  of  the  above-entitled  cause,  being 
a  portion  omitted  from  the  Transcript  of  Record 
filed  with  the  Clerk  of  the  above-entitled  Circuit 
Court  of  Appeals,  being  the  instructions  of  the  trial 
judge  to  the  jury  in  said  cause,  and 

Whereas,  in  printing  the  Transcript  of  Record, 
parts  of  the  de]:>osition  of  Richard  B.  Posey  was 
omitted  therefrom,  which  said  parts  were  introduced 
i]ito  evidence  and  do  not  appear  in  said  Transcript 
(R.  90-107),  and 

Whereas,  the  aforesaid  Jury  Instructions  and  the 
parts  of  the  deposition  of  said  Posey  so  omitted, 
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are  material  and  necessary  for  the  consideration  of 
the  appeal,  and  the  Appellee  considers  the  omission 
thereof  to  be  of  substantial  prejudice  to  her,  upon 
this  appeal,  and  that  without  such  parts,  a  material 
part  of  the  record  has  not  been  printed. 

Now,  Therefore,  It  Is  Hereby  Stipulated  by  and 
between  the  parties  that  the  Clerk  shall  cause  to 
be  printed  a  Supplemental  Transcript  of  the  record, 
to  include 

(1)  The  trial  court's  instructions  to  the  jury; 
and 

(2)  The  entire  deposition  of  Richard  B.  Posey, 
including  the  exhibits  attached  thereto  or 
referred  to  in  said  deposition,  other  than 
those  portions  heretofore  incorporated  in 
and  printed  in  the  transcript  of  Record  in 
this  cause,  pages  90  to  107,  inclusive. 

It  Is  Further  Stipulated  that  the  above-entitled 
Circuit  Court  of  Appeals  shall  consider  that  the 
entire  jury  instructions,  so  included,  were  given  to 
the  Jury,  without  objection,  and  that  the  entire 
deposition  of  said  Posey,  and  the  exhibits  attached 
thereto  or  referred  to  in  said  deposition,  were  in- 
troduced in  evidence,  without  objection,  except  as 
to  those  portions  withdrawn  in  open  Court,  during' 
the  trial  of  said  cause,  and  except  as  to  those  por- 
tions thereof  as  to  which  objections  were  made 
thereto,  during  the  trial  of  said  cause,  as  set  forth 
in  the  Transcript  of  Record  in  this  cause,  pages  90 
to  107,  inclusive.  And  that  the  Transcript  of  Rec- 
ord now  on  file  and  said  additional  parts  of  the 
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record,  as  aforesaid,  to  be  printed  as  a  supplemental 
transcript,  shall  be  and  are  hereby  designated  as 
the  parts  of  the  record  necessary  for  the  considera- 
tion of  the  appeal  herein. 

Dated:  May  6,  1942. 

WM.  FLEET  PALMER 

U.  S.  Attorney 
DANIEL  DILLON 

Atty.,  Department  of  Justice 
Attorneys  for  Appellant 
SYLVESTER  HOFFMAN 

Attorney  for  Appellee 

[p:]ulorsed]  :  Filed  May  11,  1942.  Paul  P.  0'F>rien, 
Clerk. 


In  the  District  Court  of  the  United  States  in  and 
foi'  the  Southern  District  of  California,  Central 
Division. 

No.  1100-B-Civil 
ROSETTA  ALICE  KELLEY, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Washington,  D.  ('. 
Thursday,  May  15,  1941. 

DEPOSITION  OF  RKTIARD  B.  POSEY, 

a  witness  of  lawful  a.s^e,  taken  on  behalf  of  tlic  de- 
fendant in  the  above-entitled  cause,  wherein  Rosetta 
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Alice  Kelle}^  is  the  plaintiff  and  the  United  States 
of  America  is  the  defendant,  pending  in  the  Dis- 
trict Court  of  the  United  States  in  and  for  the 
Southern  District  of  California,  Central  Division, 
pursuant  to  the  notice  hereto  annexed,  before  Lloyd 
L.  Harkins,  a  notary  public  in  and  for  the  District 
of  Columbia,  at  Room  304,  Columbian  Building, 
416  Fifth  Street,  N.W.,  Washington,  D.  C,  at  10 
o'clock  a.  m.,  on  Thursday,  May  15,  1941. 
Appearances 

On  behalf  of  \hQ  Plaintiff: 
Warren  E.  Miller 

On  behalf  of  the  Defendant : 
William  T.  Becker  [2*] 


RICHARD  B.  POSEY, 

a  witness  of  lawful  age,  was  thereupon  duly  sworn, 
and,  being  examined  by  counsel,  testified  as  fol- 
lows :  V 

Direct  Examination 
By  Mr.  Becker : 

Q.     Will  you  state  your  name,  please  ? 

A.     Richard  B.  Posey. 

Q.     What   is   your   business   or   profession,    Mr. 
Posey? 

A.     I  am  an  employee  of  the  Government,  the 
Veterans  Administration. 


[*Page   numbering   appearing    at   top   of    page   of    original    Reporter's 
Transcript.] 
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(Deposition  of  Richard  B.  Posey.) 

Q.  How  long  have  you  been  employed  h\  the 
Veterans  Administration  ? 

A.  With  the  Veterans  Administration  and  prede- 
cessors since  June  10,  1918. 

Q.  In  what  bi*anch  or  bureau  of  the  Veterans 
Administration  are  you  employed? 

A.  I  am  with  the  Insurance  Service,  have  al- 
ways been  in  the  Insurance  Service. 

Q.  In  what  capacity  are  you  employed  in  the 
Insurance  Service,  Mr.  Posey? 

A.  I  am  advisor  on  insurance  matters  to  the 
Director  of  Insurance,  and  anyone  in  the  Bureau, 
and  folks  outside  the  Veterans  Administration,  the 
various  departments.  I  frequently  advise  the  folks 
in  the  War  Department,  the  Navy  Department, 
Coast  Guard. 

Q.  And  pursuant  to  a  notice  to  take  this  deposi- 
tion of  H.  L.  McCoy,  Director  of  Insurance  of  the 
Veterans  Administration,  or  such  officer  or  employee 
as  he  may  designate,  were  you  designated  by  Mr. 
McCoy  to  represent  the  Director  of  Insurance  [3] 
in  the  giving  of  this  deposition?  A.     I  was. 

Q.  Now,  during  your  long  service  with  the  Vet- 
erans Administration  have  you  become  familiar  with 
the  regulations  and  procedure,  both  written  and 
those  formed  by  administrative  practice,  in  regard 
to  the  i-einstatement  and  the  granting  of  policies  of 
insurance  ?  A.     I  have. 

Q.  Subsequent  to  July  2,  1927,  what  was  neces- 
sary for  a  man  to  secure  a  policy  of  United  States 
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(Deposition  of  Richard  B.  Posey.) 
Government  life  insurance,  his  policy  having  previ- 
ously lapsed  after  his  discharge  from  the  military 
service  ? 

Mr.  Miller:  I  object  to  that  for  the  reason  that 
it  is  a  matter  of  law,  and  the  law  speaks  for  itself. 

A.  From  July  2,  1927,  there  was  no  j^early  re- 
newable term  insurance  reinstated,  but  on  May  29, 
1928,  an  act  was  passed,  Section  310  of  the  World 
War  Veterans  Act,  as  amended,  which  provided  for 
granting  insurance  to  those  who  were  ever  entitled 
or  who  had  ever  applied  for  yearly  renewable  term 
insurance  while  in  the  Service.  The  right  to  insur- 
ance under  this  Avas  conditioned  upon  proof  of  good 
health,  satisfactory  to  the  Administrator. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reason  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  Mr.  Posey,  under  the  procedure  of  the  Vet- 
erans Administration,  when  a  man  applies  for  com- 
pensation what  office  is  that  application  for  compen- 
sation filed  in? 

A.  Usually  the  regional  office  or  facility  in  the 
field.  [4] 

Q.  Now,  assuming  that  the  man  was  a  resident, 
at  the  time  he  applied  for  compensation,  of  Cali- 
fornia, where  w^ould  the  application  be  sent  ? 

A.     Either  Los  Angeles  or  San  Francisco. 

Q.  Would  the  Insurance  Service  of  the  central 
office  have  any  knowledge  as  to  this  application  for 
compensation  ? 
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(Deposition  of  Richard  B.  Posey.) 

A.  They  would  eventually  get  the  number,  C 
number  assigned  in  that  case,  but  they  might  not 
receive  the  files  for  a  long  period  of  time.  They 
might  remain  in  the  field  indefinitely. 

Mr.  Miller:  I  move  to  strike  that  portion  of  the 
answer  starting  with,  ''but  they  might  not  receive 
the  files  for  a  long  period  of  time.  They  might  re- 
main in  the  field  indefinitely,"  for  the  reason  that 
it  is  highly  speculative. 

By  Mr.  Becker : 

Q.  Mr.  Posey,  what  is  the  generally  accepted 
definition  of  good  health  ? 

Mr.  Miller:  I  object  to  the  question  as  vague, 
indefinite,  and  uncertain. 

Mr.  Becker :  I  shall  ref rame  the  question. 

By  Mr.  Becker: 

Q.  Mr.  Posey,  what  is  the  generally  accepted 
definition  of  good  health,  as  interpreted  by  the  In- 
surance Service  of  the  Veterans  Administratio]i  ? 

Mr.  Miller:  I  object  to  the  question  for  the  rea- 
son that  it  is  irrelevant,  immaterial,  and  incompe- 
tent. 

A.  We  have  a  definition  by  regulation  which  is 
rather  long,  but  the  common-sense  everyday  defi- 
nition is  what  it  means:  free  from  injury  or  disease. 

Mr.  Miller:  1  move  to  strike  the  answer  for  the 
reason  [5]  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  And  then,  undei*  the  regulations  or  proeechire 
of  the  Veterans  Administration,  before  a  man  would 
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(Deposition  of  Richard  B.  Posey.) 
be  entitled  to  have  United  States  Government  life 
insurance  granted  to  him  subsequently  to  July  2, 
1927,  under  the  provisions  of  Section  310  he  would 
have  had  to  have  been  free  from  injury  or  disease 
at  the  time  the  insurance  was  granted  ? 

Mr.  Miller:   I  object  to  the  question  as  leading. 

x\.     He  would  have  to  have  been  in  good  health. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reason  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  Is  there  a  written  or  printed  form  of  appli- 
cation that  the  Veterans  Administration  uses  for 
the  securing  of  this  insurance?  A.     There  is. 

Mr.  Becker:  Mark  this  for  identification,  De- 
fendant's Exhibit  1. 

(Photostatic  copy  of  dociunent,  consisting  of 
four  sheets,  was  marked  Defendant's  Exhibit 
No.  1  for  identification.) 

[Printer's  Note:  Defendant's  Exhibit  No.  1 
is  here  omitted  as  it  is  already  set  out  as  De- 
fendant's Exhibit  A  at  page  58  of  this  printed 
record.] 

By  Mr.  Becker : 

Q.  I  hand  you  a  photostat  and  ask  you  if  you 
can  identify  that,  as  to  what  it  is. 

A.  This  is  an  application  for  insurance,  on  Form 
739. 

Mr.  Becker :  I  now  introduce  into  evidence  photo- 
stat of  application  for  United  States  Government 
life  insurance,  dated  March  15,  1932,  and  signed  by 
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(Deposition  of  Richard  B.  Posey.) 
Thomas  Joseph  Kelley,  the  original  [6]  of  which  is 
believed  to  be  in  the  i)ossession  of  the  United  States 
Attorney  and  will  be  substituted  for  tliis  photostat 
when  the  deposition  is  read  in  court. 

Mr.  Miller:  I  object  for  the  reason  that  the  same 
is  irrelevant,  incompetent,  and  immaterial,  and  has 
not  been  properly  identified. 

By  Mr.  Becker : 

Q.  Mr.  Posey,  I  hand  you  this  application  and 
ask  if  the  application  contains  a  question  relative  to 
the  filing  of  a  claim  for  compensation. 

Mr.  Miller :  I  object  to  the  question  for  the  reason 
tliat  the  question  is  based  on  incompetent  evidence; 
and  at  this  time,  in  order  to  save  the  costs  of  tak- 
ing this  de])osition,  I  ask  that  this  be  considered  a 
continuing  objection  to  all  further  questions  asked 
by  counsel  for  the  defendant  based  on  this  record. 

I  further  object  to  the  question  for  the  reason 
that  the  record,  if  admissible,  speaks  for  itself. 

A.     It  does  have  such  a  question. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  Would  you  read  into  the  record  the  question 
and  the  answer  of  the  applicant  for  the  insurance 
to  that  question? 

Mr.  Miller:  I  object:  irrelevant,  immaterial,  in- 
competent, not  the  best  evidence,  hearsay. 

A.     The   question   is   No.   13   and   is   subdivided. 
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First,    "Have   you   ever   applied   for   Government 

compensation?"  The  answer  is  "No."  [7] 

"Training  allowance?"    The  answer  is  "No." 

"Government  insurance?"    The  answer  is  "No." 

"Pension?"  The  answer  is  "No." 

"If  so,  give  reference  numbers."  The  answer  to 
that  is  three  X's. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  Mr.  Posey,  assuming  that  as  a  fact  the  appli- 
cant for  insurance  had  filed  Form  526,  a  claim  for 
compensation,  on  August  31,  1931,  would  the  In- 
surance Service,  under  its  practice  and  procedure, 
have  made  further  inquiry  before  this  insurance 
was  granted,  to  determine  what  if  any  disability 
that  claim  was  based  upon  ? 

Mr.  Miller:  I  object  for  the  reason  that  the  ques- 
tion is  vague,  indefinite,  and  uncertain ;  for  the  fur- 
ther reason  that  this  witness  was  not  engaged  in 
work  at  the  time  that  the  alleged  application,  wliich 
is  marked  Defendant's  Exhibit  No.  1,  was  acted 
uj)on ;  and  that  the  question  asks  for  hearsay  tes- 
timony because  of  the  fact  that  this  witness  is  being 
asked  what  someone  else  would  have  done  or  would 
not  have  done  so  far  as  making  inquiry  is  concerned ; 
and  that  it  is  impossible  for  this  witness  to  state 
what  someone  else  w^ould  have  done  or  would  not 
have  done,  as  asked  in  the  question.  All  he  can  give 
is  his  idea  of  w^hat  somebody  else  might  or  might 
not  do. 
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Mr.  Becker:  Would  you  reread  the  question, 
please  ? 

(The  i)ending  question,  as  above  recorded,  was 
read  aloud  by  the  reporter.) 

Mr.  Miller:  And  the  further  objection  is  made 
for  the  [8]  reason  that  the  question  is  too  specu- 
lative. 

Mr.  Becker:  Let  me  rephrase  that  question,  as 
follows : 

Q.  Mr.  Posey,  assuming-  that  as  a  fact  the  appli- 
cant for  insurance  had  filed  Form  526,  a  claim  for 
compensation,  on  August  31,  1931,  would  the  In- 
surance Service  have  been  required,  under  its  prac- 
tice and  procedure,  to  make  further  inquiry  before 
this  insurance  was  granted,  to  determine  what  if 
any  disability  that  claim  was  based  upon  ? 

Mr.  Miller:  I  object  to  this  question  also,  for  the 
reasons  assigned  in  the  objection  to  the  pre^dous 
question,  which  will  not  here  be  repeated,  for  the 
sake  of  brevity. 

A.     No. 

Mr,  Miller:  I  move  to  strike  the  answer  out  for 
the  reasons  assigned  in  the  o])jection. 

By  Mr.  Becker: 

Q.  Did  you  want  to  make  some  further  ex])laiia- 
tion  of  that  answ^er? 

A.  I  would  say  that  the  Insurance  Service  was 
authorized  and  instructed  to  rely  u])on  tlu>  answers 
of  the  insured  in  his  application. 
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Mr.  Miller:  I  move  to  strike  the  answer  out  for 
the  reasons  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  Now,  Mr.  Posey,  on  the  application  for  in- 
surance are  there  any  questions  contained  therein 
relative  to  any  diseases  or  disabilities  from  which 
this  insured  may  have  been  suifering'?  If  so,  would 
you  kindly  read  into  the  deposition  the  question  and 
the  insured's  answer? 

Mr.  Miller:  I  object  for  the  reason  previously 
assigned  [9]  and  for  the  further  reason  that  the 
question  is  too  speculative. 

A.  The  first  question,  21,  under  the  title  of  ''Ap- 
plicant's Own  Statement,"  on  the  medical  examina- 
tion, is,  "What  operations  have  you  had?  Describe 
fully,  giving  dates,  also  name  and  address  of  at- 
tending surgeon."  The  answer  is,  "Hemorrhoidec- 
tomy September,  1920.  Complet" — no  "e"  on  it — 
"Complet  Recovery.  Dr.  Guy  Cochran,  Los  An- 
geles." 

Next  question  is  No.  22,  "Have  you  ever  used 
wines  or  liquors  to  excess?"   The  answer  is  "No.*' 

Question  23,  "Have  you  ever  used  opium,  mor- 
phine, cocaine,  or  other  habit-forming  drugs?"  The 
answer  is  "No." 

"What  is  your  occupation?"  Railroad  fireman. 

25,  "Are  you  now  in  good  health?"  Answer, 
"Yes." 

27,  "Have  you  been  ill,  or  contracted  any  disease, 
or  suffered  any  injury,  or  been  prevented  by  rea- 
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son  of  ill  health  from  attending  your  usual  occupa- 
tion, or  consulted  a  physician  in  regard  to  your 
health,  since  date  of  discharge?  (Answer  'Yes'  or 
^No.')'^  The  answer  is  "Yes."  ''If  so,  give  dates 
and  full  i)articulars,  including  the  name  and  address 
of  ])hysician."  The  answer  is  "Hemorrhoidectomy 
Se])tembor  1920.  No  after  trouble.  See  above."  Tie 
has  this  same  answer  above. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  Now,  are  there  any  further  questions  on  that 
ap])lication  form  relative  to  whether  or  not  this  ap- 
plicant had  suffered  from  any  specific  disease  or 
diseases? 

Mr.  Miller:  I  object  to  the  question  for  the  rea- 
son previously  given,  and  further  for  the  reason 
that  the  question  [10]  is  too  speculative  and  calls 
for  the  conclusion  of  the  witness. 

A.     Yes. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  What  are  the  questions  and  answers  as  shown 
on  the  a])plication  form? 

Mr.  Miller :  Same  objection. 

A.  Question  40,  "Has  applicant  ever  had  sy])hi- 
lis,  gout,  or  rheumatism?  (State  which)."  Answer 
is  "No." 
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Question  41,  ''Any  defects  in  the  sight  or  hear- 
ing?" The  answer  is ''No." 

42,  "Any  deformity  or  departure  from  normal  in 
any  repect?  No." 

43,  "Has  the  applicant  lost  an  eye,  hand  or 
arm, ' ' 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  heretofore  assigned. 

By  Mr.  Becker : 

Q.  Mr.  Posey,  referring  back  to  the  second  page 
of  the  application,  under  "Applicant's  Own  State- 
ment," does  the  application  there  show  any  state- 
ments hj  the  insured  as  to  whether  or  not  he  has 
suffered  from  any  particular  disease  or  diseases? 

Mr.  Miller:  I  object  to  the  question  for  the  reason 
previously  given,  and  further  for  the  reason  that 
the  question  is  too  speculative  and  calls  for  the  con- 
clusion of  the  witness. 

A.     Question  26. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection.  [11] 

By  Mr.  Becker : 

Q.  Would  you  read  question  26  and  the  appli- 
cant's ansvrer  thereto  into  the  record,  please? 

Mr.  Miller:  I  object  to  the  question  for  the  rea- 
son previously  given. 

A.  "Have  you  ever  been  treated  for  any  disease 
of  brain  or  nerves?"  Answer,  "No." 

' '  Throat  or  lungs  ? ' '  Answer,  "  No. " 

' '  Heart  or  blood  vessels  ? ' '  Answer, ' '  No. ' ' 
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''Stomach,  liver,  intestines'?"    Answer,  ''No." 

' '  Kidney  or  bladder  ? ' '  Answer,  ' '  No. ' ' 

*'Genito-urinary  organs?"  Answer,  "No." 

"Skin?"  Answer,  "No." 

"Glands?"   Answer,  "No." 

"Ear  or  Eye?"  Answer,  "No." 

"Bones?"  Answer  is  "No."  That  is  the  end  of 
the  answer  to  that  question. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  Mr.  Posey,  in  your  experience  in  the  insur- 
ance service  of  the  Veterans  Administration  have 
you,  as  a  layman,  learned  what  the  disease  of  aor- 
titis is  ? 

Mr.  Miller:  I  object  to  the  question:  irrelevant, 
immaterial,  incompetent,  and  this  witness  has  not 
been  shown  to  have  sufficient  experience  to  answer 
the  question.  It  is  a  question  of  medicine. 

A.  I  have  known  that  it  was  a  heart  disability 
a  long  time  before  I  came  to  the  Bureau.  I  was 
with  a  private  company  [12]  in  Indianapolis,  In- 
diana, and  I  knew  that  it  was  a  heart  disability. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection  and  for  the  fur- 
ther grounds  that  it  is  hearsay. 

By  Mr.  Becker: 

Q.  By  "private  company"  you  mean  a  ])rivate 
insu  i-ance  company  ? 

Mr.  Miller:  Same  objection. 


204  United  States  of  America 

(Deposition  of  Richard  B.  Posey.) 

A.     Yes. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned. 

By  Mr.  Becker: 

Q.  Mr.  Posey,  if  it  is  sho\^Ti  by  the  records  and 
on  the  trial  of  this  case  that  this  insured  was  exam- 
ined on  October  28,  1931,  and  at  that  time  was 
diagnosed  as  suffering  from  ''aortitis,  chronic  mild, 
with  good  cardiac  tolerance, ' '  and  had  he  made  that 
known  to  the  Veterans  Administration  in  this  ap- 
plication for  insurance  in  1932,  would  this  insur- 
ance, under  the  regulation  and  procedure  of  the 
Veterans  Administration,  have  been  granted  ? 

Mr.  Miller:  I  object  to  the  question. 

By  Mr.  Becker : 

Q.  Or  could  it  have  been  granted,  under  the  regu- 
lation and  procedure  of  the  Veterans  x\dministra- 
tion? 

Mr.  Miller:  I  object  to  the  question,  first,  for  the 
reason  that  it  is  speculative ;  second,  for  the  reason 
that  no  knowledge  on  the  part  of  the  insured  appears 
as  of  record  as  to  what  he  was  suffering  from  or 
what  the  result  of  his  examination  [13]  was,  if  he 
was  examined  on  October  28,  1931;  for  the  further 
reason  that  the  record  does  not  show  that  he  was  so 
examined  on  such  date ;  further,  for  the  reason  that 
the  witness  is  being  asked  a  question  as  to  Avhat 
somebody  else  would  have  done  under  certain  cir- 
cumstances, and  the  best  evidence  would  be  the  tes- 
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timony  of  the  pei'son  who  ai3i)roved  this  insui'ance 
application,  Dr.  Melntyre;  further,  for  the  reason 
that  the  question  calls  for  hearsay  testimony,  highly- 
speculative  testimony;  and  if  there  are  any  regula- 
tions that  are  aj^plicable,  the}^  would  be  the  best 
evidence,  rather  than  the  testimony  of  this  witness, 
as  to  what  the  procedure  would  be. 

A.  I  would  say  there  was  no  one  authorized  to 
approve  an  application  where  it  was  shown  that  the 
man  had  a  heart  disability. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  Mr.  Posey,  referring  again  to  the  application 
for  insurance,  by  whom  was  that  application  ap- 
proved ? 

Mr.  Miller:  Same  objection  previously  to  the 
whole  line  of  testimony  based  on  the  evidence  ob- 
tained in  this  Defendant's  Exhibit  No.  1;  and  when 
the  words  "Same  objection"  appear  to  the  ques- 
tions heretofore  asked,  that  is  what  is  meant. 

Mr.  Becker:  Let  me  ask  this  question: 

Q.  Would  you  read  into  the  record  the  stamp 
which  appears  on  the  last  page  of  the  application, 
showing  that  it  was  acceptable  under  Section  310? 

Mr.  Miller:  I  object  to  the  question.  Same  ol)- 
jection. 

A.  The  application  shows  a  stamp,  "Acceptal)le 
under  Sec-  [14]  tion  310.    By  Dr.  A.  J.  Melntyre, 
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Insurance  Medical  Section.    Date  4/8/32,"  initialed 

by  Dr.  McKenzie. 

By  Mr.  Becker : 

Q.  Were  you  acquaiaited  with  both  Dr.  Mclntyre 
and  Dr.  McKenzie,  Mr.  Posey? 

Mr.  Miller:  I  object  to  the  question  as  immaterial, 
irrelevant,  and  incompetent. 

A.     Yes,  sir. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker: 

Q.  Do  you  know  whether  Dr.  Mclntyre  and  Dr. 
McKenzie  are  now  living  or  dead? 

Mr.  Miller:  I  object  to  the  question. 

A.     They  are  both  dead,  been  for  a  year  or  two. 

Mr.  Miller:  I  move  to  strike  the  answer. 

By  Mr.  Becker : 

Q.  Assuming,  Mr.  Posey,  that  the  applicant  on 
October  30,  1931,  was  given  a  Wassermann  test  and 
showed  a  positive  Wassermann,  have  you,  in  your 
experience  with  the  Veterans  Administration  and  as 
a  layman,  learned  what  a  positive  Wassermann  in- 
dicates ? 

A.     Yes.  It  indicates  syphilis. 

Q.  Under  the  regulation  and  procedure  of  the 
Veterans  Administration  can  a  man  who  is  shown 
to  have  had  a  positive  Wassermann  be  granted 
insurance  ? 

Mr.  Miller:    I  object  to  the  question  for  the  rea- 
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son  that  this  witness  is  now  being  asked  a  question 
as  to  what  some  doctor  would  or  would  not  do  in 
passing  a  man  For  insurance,  and  clearly  [15]  he  is 
being  asked  a  question  as  to  whether  Drs,  Mcln- 
tyre  or  McKenzie  would  pass  a  person  under  these 
circumstances.  Their  testiiTiony  would  be  the 
best  evidence  on  this  point,  and  any  regulations  of 
the  Veterans  Administration  would  be  the  best  evi- 
dence. In  the  absence  of  laying  the  proper  founda- 
tion it  is  respectfully  submitted  to  the  Court  that 
this  witness'  testimony  is  not  admissible  on  this 
point,  being  hearsay,  highly  speculative,  and  other- 
wise, as  apparent,  irrelevant,  immaterial,  and  incom- 
petent. 

A.  I  would  say  that  no  one  was  authorized  to 
approve  an  application  if  it  was  known  that  the 
applicant  had  had  syphilis  at  any  time. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

By  Mr.  Becker : 

Q.  Mr.  Posey,  are  the  Veterans  Administration 
regulations  and  practice  and  procedure  relative  to 
the  reinstatement  or  granting  of  insurance  all  in 
printed  form,  oi*  have  they  been  built  U])  by  custom*? 

Mr.  Miller:  Same  objection. 

A.  We  have  regulations  in  printed  form,  1)ut  we 
also  have  practice  that  has  grown  u])  that  is  not  in 
printed  form. 

Mr.  Miller :  I  move  to  strike  the  answer. 
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By  Mr.  Becker: 

Q.  And  the  practice  as  to  the  granting  of  insur- 
ance, is  it  or  is  it  not  ahnost  entirely  just  a  practice 
that  has  been  built  up  and  of  which  no  printed  regu- 
lations have  been  promulgated  ? 

Mr.  Miller:  Same  objection. 

A.  The  only  regulation  is  the  one  that  defines 
good  health —  [16]  I  forget  the  number  of  that — 
but  the  practice  has  been  to  follow  the  authority  in 
the  law  for  the  granting  of  insurance;  and  good 
health  has  been  used  to  mean  in  the  Bureau  exactly 
w^hat  it  says,  that  a  man  has  no  illness  or  disabilities. 

Mr.  Miller :  I  move  to  strike  the  answ^er. 

By  Mr.  Becker : 

Q.  Then,  the  practice  is  that  if  a  man  has  any 
ilhiess  or  disability  no  insurance  may  be  granted  to 
him,  under  Section  310? 

Mr.  Miller:  I  object  to  the  question  as  leading 
and  for  the  reasons  previously  assigned. 

A.  There  is  no  authority  for  granting  the  insur- 
ance, and  any  that  is  granted  would  be  purely  an 
error. 

Mr.  Miller:  I  move  to  strike  the  answer  for  the 
reasons  assigned  in  the  objection. 

Mr.  Becker:   You  may  examine. 

Cross  Examination 
By  Mr.  Miller: 

Q.  Mr.  Posey,  a  man's  condition  at  the  time  of 
making  application  for  insurance  is  the  criterion 
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which  determines  whether  or  not  it  shall  be  granted 

to  him,  isn't  it? 

Mr.  Becker:  I  want  to  object  to  the  qnestion 
unless  it  is  confined  to  an  apj^lication  for  reinstate- 
ment or  granting  of  insurance  under  the  provisions 
of  Section  310  of  the  War  Risk  Insurance  Act,  it 
being  admitted  that  there  is  a  Section  304  which 
controls  the  granting  of  insurance  to  men  suffering 
from  a  service-connected  disability. 

A.  I  think  the  criterion  is  the  condition  the  man 
is  in  when  he  applies,  but  in  determining  that  con- 
dition it  is  a  well-  [17]  known  practice  among  the 
medical  folks  generally  that  the  history  of  the  man's 
life  and  what  illnesses  he  has  had  y)lays  a  large 
part  in  determining  that  present  condition. 

Mr.  Miller:  Without  in  any  way  waiving  the  ob- 
jections made  on  direct  examination,  the  following 
questions  are  asked  this  witness,  should  the  objec- 
tions made  on  dii-ect  examination  not  be  sustained 
by  the  Court. 

By  Mr.  Miller: 

Q.  Did  you  ever  personally  approve  an  a] )pli ca- 
tion for  reinstatement  of  insurance? 

A.  I  don't  believe  I  have,  but  I  have  been  con- 
sulted on  various  times  about  the  forms  and  what 
they  should  require  and  as  to  whether  they  ought  to 
go  into  substandard  business  and  take  some  of  these 
folks,  and  we  have  discussed  all  of  those  things. 
Both  of  those  doctors  were  calling  on  me  for  infor- 
mation. 
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Mr.  Miller:  I  move  to  strike  that  portion  of  the 
witness'  answer  after  the  word,  ''have"  as  not  re- 
sponsive. 

By  Mr.  Miller : 

Q.  How  do  you  know  Dr.  McKenzie  is  dead,  if 
you  know,  other  than  from  what  someone  told  you? 

A.  I  believe  that  ray  knowledge  comes  from  a 
newspaper  notice  of  death.   That  is  my  recollection. 

Q.     How  do  you  know  that  Dr.  Mclntyre  is  dead? 

A.     I  attended  Dr.  Mclntyre 's  funeral. 

Q.  When  you  stated  that  no  printed  regulation 
has  been  promulgated,  do  you  mean  that  no  type- 
written regulation  or  memorandum  has  been  pro- 
mulgated for  the  definition  of  good  health,  or  you 
have  just  referred  to  the  printed  regulations  pro- 
mulgated by  the  administration  ?  [18] 

A.  There  is  printed  in  the  regulations  or  pro- 
cedure somewhere  a  definition  of  good  health.  I 
forget  just  where  it  is.  I  would  have  to  look  it  up 
if  you  want  to  know  it  exactly. 

Q.  Would  it  be  possible  for  a  person  who  had 
had  syphilis  and  this  condition  to  have  cleared  up 
to  be  granted  insurance  under  Section  310  ? 

A.  It  could  be  possible  il  it  wasn't  known,  be- 
cause the  examination  made  many  years  afterwards 
might  not  disclose  it. 

Q.  Many  people  have  syphilis  and  don't  know  it, 
don't  they? 

A.  Well,  I  think  that  is  true.  I  believe  that  is 
true. 
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Q.  And  when  a  man  is  examined  by  the  Veterans 
Bureau,  Doctor,  based  on  your  experience,  do  you 
know  whether  or  not  he  is  told  the  result  of  \he 
examination  ? 

A.  I  wouldn't  like  to  say  as  to  the  practice.  I 
know  that  in  many  cases  they  do  tell  them,  esj)eci- 
ally  where  they  know  them  real  well,  but  I  W(nild 
not  like  to  state  what  the  practice  is, -because  that 
is  too  extensive. 

Q.  Then,  you  are  not  in  a  position  to  state  what 
the  custom  was  at  the  place  and  time  this  man  was 
examined  ? 

A.     No,  I  don't  believe  I  could. 

Q.  Do  you  know  what  regulations  were  issued 
by  the  Veterans  Administration  with  respect  to  in- 
forming claimants  as  to  the  results  of  their  examina- 
tions by  the  doctors  who  made  them,  or  b}'  anyone 
else? 

Mr.  Becker:  Objected  to:  irrelevant  and  imma- 
terial, and  it  is  a  matter  of  law,  not  regulation. 

A.  We  have  regulations  in  regard  to  what  infor- 
mation will  be  given  a  veteran,  but  I  have  never 
gone  into  it  because  it  is  [19]  of  no  importance  to 
our  insurance. 

By  Mr.  Miller : 

Q.     That  is  in  the  medical  service? 

A.  Yes.  More  a  matter  of  what  is  good  for  the 
veteran  and  what  is  good  for  the  public. 

Q.  Do  you  know  that  in  making  examinations 
the  typewritten  report  of  the  examination  isn't  com- 
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pleted  until   after  the   examination  and  after  the 

veteran  has  left  the  presence  of  the  examiner? 

A.  You  mean  an  examination,  now,  for  insur- 
ance ? 

Q.  An  examination  such  as  was  made  here  on 
October  28,  1931. 

A.  I  would  say  that  ordinarily  they  are  filled  out 
before  the  man  signs  them.  That  is  the  rule.  They 
should  be. 

Q.  Did  this  man  sign  the  examination  of  October 
28,  1931? 

A.  Pardon  me  just  a  minute.  You  are  speaking 
of  the  application? 

Q.     No.    The  October  one,  October  28,  1931. 

Mr.  Becker:  I  object  to  the  question  unless  the 
examination  or  photostat  thereof  is  exhibited  to  the 
witness,  unless  he  has  personal  knowledge  of  it. 

Mr.  Miller :  The  last  page. 

Mr.  Becker :   Down  at  the  bottom  of  the  last  page. 

The  Witness:  No.  I  am  looking  at  this.  This  is 
not  an  application  for  insurance  (indicating). 

Mr.  Becker:    He  is  talking  about  examination. 

Mr.  Miller:  Examination. 

The  Witness:  Well,  this  is  signed  by  Thomas  J. 
Kelley,  the  same  signature  that  is  on  the  other  ap- 
plication. [20] 

By  Mr.  Miller: 

Q.  What  appears  just  over  Mr.  Kelley 's  signa- 
ture, after  the  words,  ^'Statement  by  Claimant"? 
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Ml*.  Becker:  Just  a  minute  now.  Objected  to  as 
irrelevant,  iminatei'ial,  unless  the  examination  re- 
])oi-t  referred  to  is  introduced  into  evidence  at  this 
time. 

Mr.  Miller:     You  may  answer. 

A.     "Statement  by  Claimant,"  you  want? 

By  Mr.  Miller: 

Q.     Yes. 

A.  "My  answers  to  question  9  have  been  read  to 
me,  .•iiid  T  hereby  certify  that  the  complaints  therein 
rec()i'd<'(l  are  all  that  T  am  suffering*  from  to  mv 
knowdedge." 

Pardon  mie.  This  part  in  ])arentheses,  do  you 
want  me  to  read  that?  It  is  awfully  hard  to  read. 
Just  "Tvxaminiujj,'  ])hysician  will  read."  Do  you 
want  mo  to  read  that? 

Q.  Yes.  "The  examiuiuo*  ])hysician  will  read 
complaints  noted  in  answer  to  question  9  before 
the  Claimant's  si,9:nature  is  affixed"? 

A.     That  is  correct. 

Q.  And  now  will  yon  read  questi<^n  9  anrl  the 
answers,  Avhich  is  referred  to  in  that? 

Mr.  Becker:  The  same  objection  as  to  the  ))re- 
vious  question. 

By  Mr.  Miller: 

Q.     "Present  comj)laint." 

A.  (readin.o)  Question  9.  Present  comj)l:M)it. 
Subjective  symptoms.  Not  diagnosed.  Sei^  bottoi;! 
of  fourth  y)a,ii-e— T  think.  [21] 

Q.     Yes. 
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A.  (reading)  This  form  for  claimant's  certifi- 
cation of  fnlhiess  of  answer  to  question  9.  The  ex- 
aminer will  acquaint  the  claimant  with  the  require- 
ment prior  to  noting  complaints.  Backache.  Tliat 
is  the  answer:  backache. 

Q.     The  answer  to  9  is  ''Backache.  Vision  poor"? 

A.     ''Backache.  Vision  poor." 

Q.  Yes.  So  all  this  claimaiit  certified  by  his  sig- 
nature was  what  he  was  complaining  about,  on  that ; 
isn't  that  correct? 

A.  Well,  Mr.  Miller,  now  I  wouldn't  answer  tliat 
because  I  haven't  read  all  the  form.  Now,  that  form, 
I  didn't  go  over  that  form  until  just  now  that  you 
showed  it  to  me,  see. 

Q.     Well,  wliat  I  mean  is,  this  is  all  he  said. 

A.     Sure. 

Q.  That's  all  he  said  was  9,  see:  "My  answers 
to  question  9."  (exhibiting  a  document  to  the  wit- 
ness) 

A.     Well,  that  is  calling  for  a  conclusion. 

Mr.  Becker:  I  ob.iect  to  the  question  as  calling 
for  an  opinion. 

A.  I'd  say  that  his  certification  refers  to  ques- 
tion 9. 

Bv  Mr.  Miller: 

Q.  Now,  are  you.  familiar  with  the  procedure 
with  regard  to  the  assignins:  of  C  numbers  or  claim 
numbers,  Mr.  Posey?  A.     Yes,  fairly  so. 

Q.     Where  was  the  number  assigned  in  this  case? 
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A.  I  am  not  positive,  but  T  assume  it  was  as- 
signed in  the  regional  office. 

Q.  What  is  the  procedure,  or  will  you  describe 
the  ])rocedure  when  a  man  makes  an  a])plication 
for  insurance,  from  the  [22]  time  the  number  is 
first  assigned  to  the  claim,  showing  where  the  num- 
ber is  recorded  and  what  is  done  with  regard  to  tlu; 
number? 

•^.rr.  Becker:  Wait  a  minute.  Objected  to  as 
irrelf^A'a.ut  and  inunaterial,  for  the  furtlier  reason 
tli.'^t  tlie  C  number  may  be  assigned  in  connection 
v\'itli  c(nnpensation  and  never  come  to  the  attention 
of  tlie  insurance  service.   Nov/  you  may  answer. 

A.     Off  the  record,  T  want  to  })e  sure,  Mr.  Miller. 

By  Mr.  Miller: 

Q.     Sure. 

A.  You  are  asking  about  a  0  nnml^er  now?  You 
are  not  talking  about  a  claim  for  insurance  benefits? 

Q.     No.   C  number. 

A.     Just  the  C  number? 

Q.  C  number  on  an  application  for  compeiisa- 
tion. 

A.  AYell,  tbe  C  numbers  for  compensation  arc 
frequently  supplied  in  tlie  regional  office.  Blocks 
of  numbers  are  assigned  to  various  offices,  and  tl)('>' 
assie'n  the  C  numbers;  and,  as  T  stated  in  the  first 
])nrt  of  the  examination  here,  those  inunbers  reach 
Washington — numbers  do — and  show  that  they  have 
a  C  mnnber,  but  the  file  itself  mi^'hl  not  rea<'h 
^^^lsl)in^•ton  for  a  h^nu' while. 
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Q.  There  is  a  master  index  card  in  Washington 
showing  the  names  of  the  veterans  for  the  C  num- 
bers %  A.     There  is,  yes,  sir. 

Q.     For  each  C  nnmber,  I  had  better  say  ? 

A.     Yes,  sir. 

Q.  And  that  information  under  the  regulations 
is  furnished  to  Washington — by  "that  information" 
I  mean  the  [23]  proper  C  number  for  a  given  name 
— promptly,  is  it  not  ? 

A.     I  should  say  so,  yes. 

Q,  At  the  time  this  apj^lication  for  insurance  in 
this  case  was  approved,  Defendant's  Exhibit  No.  1, 
under  the  regulations  there  should  have  been  an  in- 
dex card  with  this  C  nu.mber.  1783258,  in  the  Wash- 
ington ofBce? 

A.  Yes.  I  am  positive  that  that  was  a  matter 
of  record  in  the  Washington  office. 

Q.  The  insurance  medical  section  was  in  the 
Washington  office  at  the  time  this  application  was 
located  in  the  Washington  office?         A,     Yes. 

Q.  What  was  the  practice  of  the  insurance  serv- 
ice with  respect  to  looking  at  this  index  card  witli 
the  name  of  the  applicant  for  insurance  to  deter- 
mine VN'hether  or  not  he  had  applied  for  com])on- 
sation? 

Mr.  Becker:  T  object  to  the  question  as  irrele- 
vant and  immaterial,  the  question  here  in  this  case 
being  whether  or  not  the  insured  in  his  application 
}nade  false  and  fraudulent  statements. 
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Mr.  Miller:     Will  3-011  read  the  question? 

(The  pendhig-  question  was  read  aloud  by  the 
re])orter.) 

Mr.  Miller:  Previously  applied  for  e()U)])ensa- 
tion. 

A.  It  has  never  been  the  practice,  was  not  then, 
to  l(>(^k  into  compensation  files  to  find  out  what  was 
\hv  iti'itter  with  a  man  if  his  health  was  ,^-ood  aiid 
tlic  a ])pli cation  was  otherwise  re.ii'ular,  which  showe  1 
liim  to  be  in  o"ood  health. 

Py  Mr.  Miller: 

O.  Py  "otherwise  re^'ular"  you  mean  the  exam- 
ining: physician  [24]  wb.ose  report  is  attached  to 
the  a])])lication.  showed  no  bad  health? 

A.  Showed  no  condition  that  would  i^revent  him 
from  being'  in  good  health. 

Q.     Well  now,  what 

A.     Could  T  go  a  little  further? 

Q.     Yes,  surely. 

A.  Tt  appears  in  this  T)articnlar  case  that  they 
did  not  draw  the  C  file. 

Q.     Why  do  you  say  that? 

A.  There  is  no  number — wait  n  minut(\  Pardmi 
u\i\  T  am  wrong  on  that.  T  am  wrong.  There  is  a 
</  n.umber  on  here.  Now,  whether  that  was  ])nt  nn 
afterwards  or  not.  T  don't  know.  Xovr,  T  can  pnt 
that  answc7'  in.  because  T  romcjijber  seeimr  th."  case 
go  throngh,  and  from  my  own  knowledge  of  the  ca^r- 
1  don't  think  they  ever  drew  the  0  file.  That  is  my 
im))ression,  bnt  T  wouldn't  say  positively. 
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Q.  Yes.  Defendant's  Exhibit  No.  1  for  identifi- 
cation, consisting  of  four  sheets,  has  on  the  first 
sheet  C  number  1783258,  does  it  not? 

A.     It  does. 

Q.  Now,  do  j'^ou  know  when  that  number  was 
put  on  the  application? 

A.  I  do  not,  but  it  has  all  the  appearances  of 
having  been  put  on  in  i^encil  after  this  application 
was  received.  I  don't  know  when. 

Q.  It  might  have  been  put  on  there  before  April 
5,  1932,  might  it  not?  A.     Very  likely. 

Mr.  Becker:  I  move  to  strike  all  of  that  as 
irrelevant  [25]  and  immaterial. 

By  Mr.  Miller: 

Q.  Now,  the  practice  of  the  Veterans  Adminis- 
tration is  to  maintain  what  is  known  as  a  ''Central 
Office  Dummy"  File  on  all  compensation  cases, 
isn't  it,  Mr.  Posey? 

A.     I  would  say  on  all  C  files. 

Q.     Yes,  on  C  files. 

A.  Whether  or  not  it  was  comi^ensation  or  Avhat- 
not. 

Q.  Yes.  And  this  central  office  C  file  contains 
reports  of  ph^'sical  examinations? 

A.     Sometimes. 

Q.     Carbons?  A.     Sometimes ;  not  always. 

Q.  It  also  usually  contains  the  ratings  assigned 
by  the  adiudication  officers? 

A.  My  answer  to  that  would  be  the  same,  that  it 
sometim.es  contains  quite  a  set  of  them,  and  some- 
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times  it  won't  have  a  single  one,  so  it  is  not  a  file 

tliat  we  can  dei)end  on  very  well. 

Mr.  Becker:  I  object  to  the  qnestion  and  move 
to  strike  the  answer  on  the  ft-ronnd  tliat  it  is  irrele- 
vant and  immaterial. 

By  Mr.  Miller: 

Q.  ]>iit  under  tlie  proeednre  the  central  office 
dnminy  file  is  supposed  to  c(^ntain  a  duplicate  of  the 
])hysi(':d  exnminrition  re])orts  and  the  rntimis.  is  it 
not? 

A.  Mr.  Miller,  T  am  not  positive  of  that,  that 
there  is  any  regulation  requiring-  that.  T  must  say 
that  you  are  q-ettin^-  into  the  compensation  features 
now.  anri  it  is  somethin.^"  T  don't  ])ay  a  lot  of  atten- 
tion to. 

Q.  But  you  know  of  your  own  knowledo'c,  and 
by  havinii'  [26]  handled  these  central  office  dmnmy 
files,  that  they  do  often  contain  carbons  of  th(» 
ratin,2's  made  for  compensation  pur])oses  and  car- 
bons of  physical  exanu'nation  reports? 

A.  I'd  say  that  is  true:  they  do  often  contain 
them. 

Q.  And  if  the  insurance  medical  section  had 
looked  at  the  'T^Mitral  Office  Thnnniy  Filo"  in  1h" 
instant  case,  they  would  have  seen  whatever  was  in 
thci'c  as  to  rating's  or  physical  exanu'nation  rci><>vK-^ 

INfr.  l>ecker:     Just  a  nu'nnte.    Objected  bv 

A.     Yes. 

Afr.   T>ecker:     ;\s  ivrelevant  and   immaterial    •>nd 
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there  being  no  showing  that  there  was  a  duty  on  be- 
half of  the  insurance  service  to  investigate  or  look 
into  the  compensation  file  of  this  veteran. 

A.  I  would  answer  that,  Mr.  Miller,  by  saying 
that  I  question  very  much  whether  a  dummy  file 
had  been  made  up  in  this  case  at  the  time  this 
application  for  insurance  came  in. 

By  Mr.  Miller : 

Q.  Why  do  you  say  that  in  this  particular  case, 
Mr.  Posey? 

A.  Because  the  application  for  insurance  fol- 
lowed so  quickly  after  the  claim  for  disability  al- 
lowance.  It  was  only  a  few  months  after,  wasn't  it? 

Q.     This  one  here  is  4/5/32. 

Mr.  Becker:  August  31,  1931,  was  the  date  of 
the  claim. 

By  Mr.  Miller: 

Q.  Well,  assuming  that  the  date  of  this  man's 
claim,  at  which  time  the  compensation  niunber  of 
C  1783258  was  assigned  to  this  case,  was  August  31, 
1931,  and  this  application  for  reinstatement  of  in- 
surance was  approved  April  5,  1932,  over  seven  [27] 
months  later,  would  it  not  be  possible  that  the  rating 
and  copy  of  physical  examination  report  was  in  the 
central  office  dummy  file  on  the  latter  date:  that  is, 
April  5,  '32?  Is  it  possible? 

Mr.  Becker:  Just  a  minute,  Mr.  Posey.  Ob- 
.iected  to  as  irrelevant  and  immaterial  and  calling 
for  speculation  on  the  part  of  the  witness. 

A.     I  would  say  it  is  quite  possible,  and  that  if 
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tl](^  award  of  benefits  liad  been  made  out  there  it 

was  quite  probable  it  had  been  received  by  this  time. 

P>y  Mr.  Miller: 

Q.  Now,  Mr.  Posey,  is  there  any  way  to  tell, 
from  the  central  office  records  here  in  Washington, 
ns  to  wlien  the  central  office  dummy  file  in  this  case 
was  made  u])?  Or  do  y(ni  know? 

A.  Yon  could  Croni  the  0  file,  but  I  don't  know 
wlicther  we  coidd  toll  whe^i  the  central  office  dummy 
was  ma(l(^  u])  I'vom  the  records  here  at  Washinofton. 
I  a?n  uot  ))ositive  as  to  that.  T  could  tell  you  when 
0  numbers  are  assis^ned  where  they  are  assi.si'ned 
iu  \\\*ishi]i^ton  ;  T  can  rrive  you  the  very  day. 

Q.  Call  you  state,  Mr.  Posey,  when  the  centra.  1 
office  first  receive]  iuFoi'mation  that  01783258  had 
])vv\\  assinued  to  the  ease  of  Thomas  J.  Kelley? 

Mr.  IJeckcr:  Objection  as  irrelevant  and  imma- 
terial. 

A.  1  cannot  state  when  it  was  assie^ned,  but  it 
was  a  matter  of  record. 

T5y  Mr.  Miller: 

Q.     In  the  central  office? 

A.  in  the  central  office  when  the  application  for 
insuiance  was  received  on  March  29,  1932. 

Q.  Where  is  the  central  office  dummy  file  in  this 
case?  [28] 

A.  1  i-ather  think  it  was  with  the  0  file  in  the 
field  when  tliis  trial  was  about  to  tak(»  ))lac<'. 
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Q.  And  by  that  you  mean  with  the  Government 
attorney  in  charge  of  the  defense  of  this  suit? 

A.     I'd  say  yes. 

Q.     That  is  the  practice,  to  send  it  there? 

A.     It  is. 

Q.     When  suit  is  filed,  so  all  records  \Yill  be  there  ? 

A.  No,  no.  Practice  for  us  to  send  it  to  the  De- 
partment of  Justice,  to  send  all  these  files  to  the 
Department  of  Justice.  They  send  them  to  their 
attorneys. 

Q.  Based  on  your  experience  in  the  Veterans 
Administration  over  all  these  years,  can  you  state 
whether  or  not  the  central  oi^ce  dummy  file  or  the 
C  file  in  this  case  will  show  when  the  central  office 
dummy  file  was  first  pre]:>ared  ? 

A.  I  am  not  positive,  but  I  rather  think  it  could 
be  ascertained,  with  those  two  files,  when  it  v.'as 
made  up. 

Q.  Were  there  ways  for  disabled  World  War 
veterans  to  reinstate  insurance  other  than  under 
Section  310  of  the  World  War  Veterans  Act,  Mr. 
Posey,  and  what  were  they? 

A.  Well,  Section  310  doesn't  authorize  any  re- 
instatemient.  It  authorizes  the  .^I'antinp-  of  new  ir.- 
sui'ance. 

Q.  O.K.  Well,  then,  let  me  repeat  the  question 
this  way:  Was  it  possible  for  disabled  World  War 
veterans  to  obtain  T^.ited  States  Government  life 
insurance  in  other  manners  tlian  as  provided  in  Sec- 
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tion  310  of  the  World  War  Veterans  Act  of  1924, 

as  amended? 

Mr.  Becker:  Objected  to  as  irrelevant  and  im- 
material, it  beinij,-  a  matter  of  law  and  admitted 
that  nnder  Section  304  of  [29]  the  World  War  Vet- 
erans Act  of  1924,  as  amended,  World  War  vet- 
erjms  suffering  from  a  sorvife -connected  disabilit}' 
of  a  degree  less  than  ])(^rmanent  and  total  were 
entitled  to  a  reinstatement  of  their  insurance. 

A.  I  would  state  that  jn-ior  to  July  2,  1927,  Ihey 
could  reinstate  yearly  renewable  terui  insurance  un- 
der Section  304,  the  provisions  of  which  are  in  that 
section,  and  after  that  ])eriod  a  man  conld  reinstate 
a  Clovernment  life-insurance  policy  that  had  lapsed, 
provided  it  hadn't  been  la])sed  longer  than  two 
years. 

By  Mr.  Miller: 

Q.     You  mean  nnder  Section  304? 

A.  Tender  Section  304.  And  as  has  been  stated 
by  counsel,  he  only  had  to  shov;  that  his  disability 
that  ]^revented  him  from  being  a  good  risk  was 
service-connected  and  ]>ay  all  premiums  in  arre-irs 
with  interest,  and  also  show  that  he  was  not  totally 
and  ])eruianontly  disabled. 

O,  Do  you,  Mr.  Posey,  know  whether  this  vet- 
ci'aii  was  suffering  from  a  service-connected  dis- 
alv]it^'  at  the  tim(>  he  a])])lied  for  liis  Ignited  States 
r}overnment  life  insurance? 

^^r.  Ber-kor:  Objected  to  as  irr(>levaiit  and  im- 
material, th(^  policy  having  been  gi'anted  under  tlie 
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provisions  of  Section  310  of  the  World  War  Vet- 
erans Act  of  1924,  as  amended  b}^  the  Act  of  Ma}^ 
29,  1928. 

A.  I  don't  know,  Mr.  Miller,  whether  or  not 
what  disability  he  had  was  connected  with  his  serv- 
ice or  not.    I  haven't  looked  into  that  part  of  it. 

By  Mr.  Miller: 

Q.  Who  determines  nnder  what  section  of  the 
law  the  insur-  [30]  ance  is  reinstated,  whether  un- 
der Section  304  or  Section  310,  the  insnred  or  the 
Veterans  Burean  officials? 

A.  As  I  stated  before,  he  doesn't  reinstate  in- 
snrance  under  310. 

Q.     Well,  I  be.s"  yonr  pardon. 

A.  He  buys  new  insnrance  under  that,  aiid  he 
has  to  show  g'ood  health  and  pay  the  preminnis. 
That's  all  there  is  to  it.  There  isn't  a  question  of 
any  arrears.  It's  a  question  of  current  premiums; 
that's  all.  Under  .304  it  woidd  be  necessary  for 
some  board  having:  charg'e  of  thp  comiiensation  feat- 
ure to  ascertain  whether  or  uot  he  had  a  Pem'co- 
connected  disability. 

Q.  Then  it  would  be  the  Bureau's — that  is.  the 
Government's — represeutative  who  would  determine 
whether  he  would  be  entitled  to  apply  for  insurance 
under  Section  304  or  not? 

A.  He  can't  apply  for  insurance  now  under  304. 
not  sin.ce  Tu.ly  2,  '27. 

Q.     I  see. 
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A.  He  can't  a])ply  for  reinstatement  of  term  in- 
surance any  more;  }'early  renewable  term,  T  slioiiUl 
say. 

Q.  But  could  he  apply  for  new  insurance  after 
that,  in  March,  1932,  under  Section  304? 

A.  No,  sir;  he  could  not  ap]jly  for  any  insurance 
under  304  at  that  time  unless  he  had  a  converted 
policy  that  had  Ijeen  lapsed  for  less  than  two  years, 
and  he  could  apply  for  reinstatement  of  such  a 
policy. 

Q.  In  order  to  apply  for  United  States  Govern- 
ment life  insurance  it  was  necessary  for  Thomas 
Joseph  Kelley  to  have  first  had  term  insurance,  was 
it  not? 

A.  No.  If  he  ever  had  the  right  to  apply  or  had 
apjjlied  [31]  or  been  granted  yearly  renewable  term 
insurance,  he  had  the  right  to  apply  for  insurance 
under  Section  310. 

Q.  It  was  necessary,  then,  first  to  determine 
whether  he  was  eligible  to  have  applied  for  war  risk 
tei-m  insurance  prior  to  May  29,  1928,  in  order  for 
him  to  have  been  granted  United  States  Government 
life  insurance  in  1932? 

Mr.  Becker:  Objected  to  as  irrelevant  and  imma- 
terial. 

A.  Not  in  his  case  because  I  believe,  yes,  he  had 
yearly  renewable  term  insurance  while  in  the  service. 

By  Mr.  Miller: 

Q.     But  you  had  to  check  that  fact  ? 
A.     Oh,  yes. 
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Q.     Before  granting  his  insurance  ? 

A.     We  checked  the  fact  that  he  was  entitled  to  it. 

Q.  And  in  checking  that,  it  was  the  policy  to  look 
at  the  card  index  to  determine  whether  he  had 
previously  had  a  term  policy?  A.    Yes. 

Q.  And  this  index  card  showed  that  he  did  previ- 
ously have  a  term  policy?  A.     He  did. 

Q.  And  what  evidence  is  there  on  this  application 
for  reinstatement  of  March,  1932,  which  indicates 
that? 

A.  Well,  on  the  first  page  of  the  application 
there  is  a  notation  "T  2015048,''  which  is  the  term 
application  number. 

Q.  And  the  index  card  which  shows  that  T  num- 
ber also  shows  his  C  number,  does  it  not  ? 

A.    Yes. 

Q.  Then,  someone  must  have  looked  at  that  card 
and  deter-  [32]  mined  that  he  had  a  C  number  be- 
fore this  application  for  insurance  was  approved? 

Mr.  Becker:  Objected  to  as  irrelevant  and  imma- 
terial. 

A.  I  feel  they  knew  that  he  had  a  C  number.  It 
is  on  the  application;  it  shows  right  on  here  (indi- 
cating) . 

By  Mr.  Miller: 

Q.  And  that  must  have  been  put  there  before  the 
a])plication  was  approved  under  those  circumstances, 
d(  )]i  't  you  think  ?  A.     1  'd  think  it  was. 

Q.  Now,  Doctor,  did  the  examination  of  Dr. 
Lenker,  which  appears  on  the  third  page  of  De- 
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fendant's  Exhibit  1,  dated  Marcli  15,  1932,  indicate 

any  evidence  of  aortitis  ? 

Mr.  Becker:  Objected  to  as  irrelevant  and  imnia- 
terial,  and  the  examination  report  which  is  in  evi- 
dence speaks  for  itself  and  is  the  best  evidence. 

A.  I  can't  find  any  answers  that  indicate  he  had 
any  heart  disability. 

By  Mr.  Miller: 

Q.  Then,  assuming-  the  facts  shown  on  the  ex- 
amination made  by  Dr.  Lenker  to  be  true,  the  ap- 
plicant Kelley  was  then  in  good  health,  was  he  not? 

A.     I'd  say  yes,  he  was  approved  on  that  basis. 

Q.  Was  there  any  evidence  before  the  Veterans 
Administration  at  the  time  this  application  for  in- 
surance was  approved  which  showed  that  this  vet- 
eran knew  he  had  had  syphilis,  or  do  you  know? 

Mr.  Becker:  Objected  to. 

A.  I  couldn't  answer  that  question  because  I 
haven't  had  access  to  the  other  files.  [33] 

By  Mr.  Miller: 

Q.  Was  there  any  evidence  before  the  Veterans 
Administration  at  the  time  this  api)lication  was  ap- 
proved that  this  veteran  had  knowledge  of  the  fact 
that  he  had  previously  had  aortitis,  or  do  you  know? 

Mr.  Becker:  This  question  is  objected  to  because 
it  is  asking  this  witness  to  testify  as  to  the  knowl- 
edge of  the  insured  and  asking  him  to  express  an 
opinion  and  to  speculate. 

A.     I  don't  know. 

Mr.  Miller:  That  is  all. 
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Redirect  Examination 
By  Mr.  Becker : 

Q.  Just  one  more  question,  Mr.  Posey.  Under 
the  practice  of  the  Veterans  Administration,  had 
this  insured  at  the  time  of  his  application  stated 
that  he  was  suffering  from  aortitis  or  had  been  suf- 
fering from  aortitis  and  had  in  October,  1931,  had 
a  positive  AVa.ssermann,  even  VN'ith  the  examination 
of  Dr.  Lenker  showing  him  to  be  a  good  risk  and 
in  good  health  at  the  time  of  his  examination,  could 
this  insurance  have  been  granted  under  the  prac- 
tice and  procedure  of  the  Veterans  Administration 
without  further  inquiry  to  determine  his  true  con- 
dition ? 

Mr.  Miller:  I  object  to  the  question,  first,  on  the 
gromid  that  this  question  is  leading;  second,  that  it 
is  argumentative;  third,  that  it  is  irrelevant,  imma- 
terial, and  incompetent  in  that  knowledge  of  these 
conditions  on  the  part  of  the  insured  is  essential 
in  order  to  establish  fraud,  and  the  question  does 
not  embody  that  very  important  phase  of  this  case; 
further  for  the  reason  that  it  calls  for  this  witness, 
who  has  admittedly  never  himself  approved  an  ap- 
plication for  insurance,  to  testify  [34]  as  to  what 
some  doctor  or  other  person  would  do  under  a  given 
state  of  circumstances;  and  for  other  reasons  to  be 
assigned  at  the  trial  of  this  case. 

A.  I  would  say  that  no  one  was  authorized  to 
approve  an  application  where  either  the  plus  Was- 
sermami  test  was  shown  or  aortitis;  but  with  both 
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together,  why,  no  one  could  possibly  approve  that 
kind  of  an  application,  under  the  law,  as  the  law 
was  interpreted  by  the  Veterans  Administration. 
Mr.  Becker:   That  is  all. 

Recross  Examination 

By  Mr.  Miller: 

Q.  And  that  intcr])retation  for  the  Veterans  Ad- 
ministration was  by  regulation? 

A.  No.  At  that  time  it  was  the  determination 
of  those  in  charge  of  approving  the  applications. 
There  has  since  been  given  in  regulation  form,  writ- 
ten form,  a  definition  of  good  health,  but  it  has  in 
no  way  changed  what  has  been  in  the  minds  of  all 
the  people  who  have  had  to  do  with  this  insurance 
in  approving  applications,  that  if  they  were  not  in 
good  health  we  couldn't  approve  them,  and  that 
bound  the  doctors  and  everybody  else. 

Q.  Then,  your  answer  to  the  last  question  pro- 
pounded by  Government  counsel  was  based  upon 
what  you  thought  was  in  the  minds  of  the  ])eo])lo 
who  approved  the  applications,  wasn't  it,  Mr. 
Posey  ? 

A.  From  my  knowledge  of  the  general  ]n'actice 
of  approving  and  disapproving  applications,  witli 
which  I  have  been  very  familiar  for  a  long  number 
of  years. 

Q.  At  the  time  this  application  was  approved  on 
April  2,  [35]  1932,  then,  there  was  no  regulation 
issued  by  the  Veterans  Administration  defining  good 
health? 
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A.  I  am  not  positive,  Mr.  Miller,  as  to  the  exact 
date  when  that  definition  came  out.  That  may  have 
l)een  out  at  that  time ;  I  am  not  positive. 

Q.     The  regulation  itself  would  show? 

A.  The  regulation  would  show,  and  I  forget  the 
number  of  it  here.  I  could  give  you  my  version  of 
what  the  definition  is. 

Q.  Could  you  attach  to  and  make  a  part  of  this 
defimtion  a  coi^y  of  the  official  regulation  defining 
good  health,  allowing  counsel  to  examine  the  same 
before  it  is  attached? 

A.  Yes,  I  could  do  that.  I  can  get  it  for  you, 
Mr.  Miller. 

Mr.  Miller:  That  is  all. 

RIC^HARD  B.  POSEY 
Signature  of  Witness 

Subscribed  and  sworn  to  this  16  day  of  May,  A.  D., 
1941. 

[Seal]  LLOYD  L.  HARKINS 

Notary  Public  in  and  for  the  District  of  Columbia. 

My  Commission  expires  September  1,  1942.  [36] 

[DEFINITION  OF  GOOD  HEALTH.] 

[3155.  The  words  ''good  health"  when  used  in 
connection  with  insurance,  mean  that  the  applicant 
is,  from  clinical  or  other  evidence,  free  from  disease, 
injury,  abnormality,  infirmity,  or  residual  of  disease 
or  injury  to  a  degree  that  would  tend  to  weaken  or 
im]jair  the  normal  functions  of  the  mind  or  body 
or  to  shorten  life.]  (May  17,  1934.) 
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United  States  of  America, 
District  of  Columbia : 

I,  Lloyd  L.  Harkiiis,  a  notary  public  duly  com- 
missioned and  qualified  in  and  for  the  District  of 
Columbia  of  the  United  States,  aforesaid,  do  herel)y 
certify  that  pursuant  to  the  annexed  and  attached 
notice,  in  eomi)liance  with  Sections  639,  640,  and  641 
of  Title  28  of  the  United  States  Code,  there  came  be- 
fore me  on  the  15tli  day  of  May,  A.  D.,  1941,  at  10 
o'clock  a.  m.,  in  Room  304  Columbian  Building,  416 
Fifth  Street,  Northwest,  Washington,  D.  C,  on  be- 
half of  the  defendant,  the  following  named  person, 
to  wit,  Richard  B.  l^osey,  who  was  by  me  duly 
sworn  to  testify  the  whole  truth  and  nothing  but 
the  truth  of  his  knowledge  touching  and  concern- 
ing the  matters  in  controversy  in  this  cause,  and  that 
he  was  thereupon  carefully  examined,  upon  his  oath, 
and  his  examination  reduced  to  writing  imder  my 
supervision,  and  that  the  deposition  is  a  true  rec- 
ord of  the  testimony  given  by  the  witness ;  and  that 
the  said  witness  read  the  same  and  subscribed  his 
name  hereto. 

I  further  certify  that  I  am  neither  attorne}'  oi' 
counsel  for  nor  related  to  or  employed  by  any  of 
the  parties  to  the  action  in  which  this  deposition 
is  taken,  and,  further,  that  I  am  not  a  relative  or  em- 
ployee of  any  attorney  or  counsel  employed  by  the 
parties  hereto  or  financially  interested  in  the  action. 

I  further  certify  that,  it  being  impracticable  for 
me  to  deliver  said  de])osition  with  my  own  hands 
into  the  court    for  wliich   it  was  taken,   F  have  re- 
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tained  the  same  for  the  purpose  of  being  sealed  up 
and  directed  with  my  own  hands  and  speedily  and 
[37]  safely  transmitted  to  the  said  court  for  which 
it  was  taken,  and  to  remain  under  my  seal  until 
there  opened. 

I  further  certify  that  the  reasons  for  the  taking 
of  the  deposition  de  bene  esse  of  said  witness  are  as 
stated  in  the  notice  of  the  taking  thereof  attached 
hereto,  and  made  a  part  of  this  certificate;  that  the 
said  notice  given  to  the  adverse  party  and  the  at- 
tendant papers  and  deposition  are  by  me  sealed  up 
and  directed  to  the  Clerk  of  the  District  Court  of 
the  United  States  in  and  for  the  Southern  District 
of  California,  Central  Division,  Los  Angeles,  Cali- 
fornia, and  the  same  are  by  me  enclosed  in  an  en- 
velope addressed  and  directed  to  the  said  court  as 
aforesaid,  duly  and  properly  marked  and  identified, 
and  said  deposition  forwarded  herewith. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  this  16  day  of  May, 
A.  D.,  1941. 

[Seal]  LLOYD  L.  HARKINS 

Notary  Public  in  and  for  the  District  of  Columbia. 

My  Commission  expires  September  1,  1942. 

[Endorsed] :  Filed  May  20, 1941.  [38] 
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BRIEF  FOR  THE  APPELLANT 


JURISDICTION 

This  is  an  appeal  by  the  Government  (R.  24)  from  a 
judgment  for  the  plaintiff  (R.  16-18)  in  a  suit  to  re- 
cover death  benefits  under  a  contract  of  United  States 
Government  life  insurance  (R.  2-6). 

The  jurisdiction  of  the  District  Court  was  conferred 
by  38  U.  S.  C.  A.  445.  It  was  established  by  the  plain- 
tiff's complaint  and  the  Government's  answer  that  the 
insured  died  August  10, 1935  (R.  4,  8)  ;  that  a  claim  for 
death  benefits  under  the  insurance  contract  was  filed 
thereafter  by  the  plaintiff  with  the  Veterans  Adminis- 
tration and  was  denied  by  the  Administrator  of  Vet- 
erans' Affairs  (R.  8-9) ;  that  the  suit  was  brought  Au- 
gust 7,  1940  (R.  6).  Accordingly,  there  existed  a 
disagreement,  as  required  by  the  statute,  and  the  suit 

(1) 


was  brought  within  the  six-year  limitation  period  pro- 
vided by  the  statute. 

The  jurisdiction  of  this  Court  is  conferred  by  the 
provision  in  38  U.  S,  C.  A.  445,  supra,  that  Circuit 
Courts  of  Appeals  should  exercise  appellate  jurisdic- 
tion and  by  the  provision  in  28  U.  S.  C.  A.  225,  granting 
to  such  courts  appellate  jurisdiction  to  review  final 
decisions  of  District  Courts. 

The  appeal  v^as  taken  within  the  limitation  period 
of  three  months  provided  in  28  U.  S.  C.  A.  230.  The 
judgment  of  the  District  Court  was  entered  June  2, 
1941  (R.  18).  A  motion  for  judgment  notwithstand- 
ing the  verdict  or  in  the  alternative  for  a  new  trial  was 
filed  by  the  Government  June  6,  1941  (R.  21-23)  and 
was  denied  July  2,  1941  (R.  23).  A  notice  of  an  ap- 
peal from  the  judgment  was  filed  September  30,  1941 
(R.  24),  within  three  months  after  the  denial  of  the 
motion. 

STATEMENT  OF  THE  CASE 

It  was  established  by  the  plaintiff's  complaint,  the 
Government's  answer,  and  by  stipulations,  that  in 
March  1932  Thomas  Joseph  Kelley  made  an  applica- 
tion in  writing  to  the  Veterans'  Administration  under 
Section  310  of  the  World  War  Veterans'  Act  1924,  as 
amended,  38  U.  S.  C.  A.  512  (a),  for  a  $5,000  United 
States  Government  life  insurance  policy,  naming  the 
plaintiff,  Rosetta  Alice  Kelley,  his  wife,  as  the  bene- 
ficiary ;  that  the  Veterans '  Administration  granted  the 
application  and  issued  the  policy  sued  upon  in  the  in- 
stant case;  that  monthly  premiums  were  paid  on  the 


policy,  including  the  premium  for  the  month  of  August 
1935  during  which  Kelley,  the  insured,  died  (R.  3,  9, 
30,54-55). 

The  case  was  tried  before  District  Judge  J.  F.  T. 
O'Connor  and  a  jury  on  the  sole  issue  of  whether,  as 
alleged  in  the  Government's  answer  (R.  9-13),  the  pol- 
icy was  obtained  by  fraudulent  representations  in  Kel- 
ley's  application  for  insurance.  A  motion  for  a  di- 
rected verdict  made  by  the  Government  at  the  close  of 
the  case  was  denied  (R.  164). 

SPECIFICATION  OF   ERRORS   TO   BE   RELIED   UPON 

The  Government  relies  upon  the  following  points 
designated  upon  its  appeal  (R.  165-166)  : 

1.  That  the  trial  court  erred  in  denying  defendant's 
motion  for  a  directed  verdict,  and  submitting  the  case 
to  the  juiy  for  its  determination,  for  the  reason  that 
defendant,  by  affirmative,  substantial  evidence,  estab- 
lished as  a  matter  of  law,  that  the  insurance  policy  sued 
upon  had  been  obtained  by  fraudulent  representations 
made  by  the  insured  in  his  a])plication  to  the  defendant 
for  said  insurance. 

2.  That  the  trial  court  erred  in  ordering  judgment 
to  be  entered  on  the  verdict. 

3.  That  the  trial  court  erred  in  making  and  entering 
its  minute  order  of  JTuly  2,  1941,  denying  defendant's 
motion  for  judgment  notwithstanding  the  verdict. 

QUESTION  PRESENTED 

Whether,  as  a  matter  of  law,  the  evidence  requires 
a  finding  that  the  policy  sued  on  was  obtained  by  fraud. 


STATUTES  INVOLVED 

Section  310,  World  War  Veterans'  Act,  1924,  as  con- 
tained in  38  U.  S.  C.  A.  512a  provides  in  part: 

Notwithstanding  the  provisions  of  sections 
511  and  512  of  this  title,  the  United  States,  upon 
application  to  the  Veterans'  Administration, 
shall  grant  United  States  Government  life  (con- 
verted) insurance  against  death  or  permanent 
total  disability  in  any  multiple  of  $500  and  not 
less  than  $1,000  or  more  than  $10,000  to  any  per- 
son who  had  prior  to  May  29,  1928,  applied  or 
been  eligible  to  apply  for  yearly  renewable 
term  insurance  or  United  States  Government 
life  (converted)  insurance:  Provided,  That  such 
person  is  in  good  health  and  furnishes  evidence 
satisfactory  to  the  Administrator  of  Veterans' 
Affairs  to  this  effect :  *  *  ^.  (June  7, 1924,  c. 
320,  §310;  May  29,  1928,  c.  875,  §  15,  45  Stat. 
970;  July  3,  1930,  c.  863,  §  1,  2,  46  Stat.  1016.) 

SUMMARY   OF   THE  ARGUMENT 

1.  The  evidence  established  beyond  contradiction 
that  representations  made  in  Kelley's  application  on 
March  15,  1932,  for  the  policy  sued  upon,  that  he  had 
not  applied  for  Government  compensation  and  had  not 
had  any  trouble  except  hemorrhoids  since  January  16, 
1919,  were  false,  made  by  him  with  knowledge  of  their 
falsity,  and  with  the  intent  to  deceive,  and  that  the 
Government  relied  on  each  of  them  in  issuing  the  pol- 
icy. Since  all  of  the  elements  of  fraud  were  thus  estab- 
lished by  uncontradicted  evidence,  the  District  Court 
erred  in  denying  the  Government's  motion  for  a  di- 
rected verdict  and  its  motion  for  judgment  notwith- 
standing the  verdict. 


2.  The  District  Court  properly  overruled  the  plain- 
tiff *s  objections  to  evidence  t-elied  on  by  the  Government 
herein. 

ARGU:iy[ENT 

I 

The  evidence  required  the  conclusion  as  a  matter  of  law  that 
the  policy  sued  on  was  obtained  by  fraudulent  representa- 
tions in  the  application  therefor 

SUMMARY   OF   THE   EVIDENCE 

Kelley,  the  insured,  was  a  locomotive  fireman  by 
occupation,  and  a  member  of  the  Officers'  Reserve 
Corps  (R.  130).  On  March  15,  1932,  he  signed  an  ap- 
plication for  insurance  on  a  printed  form  issued  by 
the  Insurance  Division  of  the  Veterans'  Bureau  (Deft.'s 
Ex.  A,  R.  58-60).  The  following  answers  (among 
others)  to  questions  propounded  in  the  application  ap- 
peared over  his  signature : 

13.  Have  you  ever  applied  for  (a)  Govern- 
ment compensation?  No.  *  *  *  (d)  Pen- 
sion?   No.     (R.  58.) 

***** 

21.  What  operations  have  you  had?  *  *  * 
Hemroidectomy  Sept.  1920  —  complet-  recov- 
ery.   Dr.  Guy  Cochran  Los  Angeles. 

***** 

25.  Are  you  now  in  good  health?    Yes. 

26.  Have  you  ever  been  treated  for  any 
disease  of  *  *  *  heart  *  *  *  iVo.  *  *  * 
bones  ?    No. 

27.  Have  you  *  *  *  contracted  any  dis- 
ease    *     *     *     or  consulted  a  physician  in  re- 
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gard  to  your  health,  since  date  of  discharge?^ 
Yes.  *  *  *  Hemroidectomy  Sept.  1920— no 
other  trouble — see  above  (R.  59). 

The  following  answers  (among  others)  to  questions 
propounded  in  a  Medical  Examiner's  Report  (which 
was  a  part  of  the  application)  appeared  over  the  signa- 
ture of  a  doctor  for  the  railroad  company  which  em- 
ployed Kelley  (R.  134:j ; 

40.  Has  applicant  ever  had  syphilis  *  *  * 
or  rheumatism  ?    No. 

41.  Any  defects  in  the  sight     *     *     *?    No. 

42.  Any  deformity  or  departure  from  normal 
in  any  respect?    No, 

***** 

49.  Do  you  recommend  acceptance  of  the  risk? 
Yes.  First-class  risk.  Yes.  (R.  60).  [Italics 
supplied.] 

The  application  was  sent  to  the  office  of  the  Veterans' 
Bureau  in  Washington  where  it  was  approved  by  the 
Insurance  Medical  Section  (R.  60)  and  the  policy  was 
thereupon  issued  (R.  30). 

On  August  31,  1931,  less  than  seven  months  prior  to 
the  application  for  insurance,  Kelley  had  filed  separate 
written  applications  with  the  Regional  Office  of  the 
Veterans'  Bureau  at  Los  Angeles  for  compensation 
(Gov'ts.  Ex.  F.,  R.  82-88)  and  for  dijaMit;^  allowance 
(Gov'ts.  Ex.  E,  R.  75-81).  In  each  application  he  de- 
scribed the  nature  of  his  ailments  as  rheumatism,  heart 
trouble,  and  trouble  with  his  spine  (R.  77,  83,  84).  In 
the  application  for  compensation  he  stated  that  the 


Kelley  was  discharged  January  16, 1919  (E.  58). 


disability  began  in  October  or  November  1918  wliile  be 
was  in  the  military  service;  that  he  was  treated  in 
''Base  Hospital  48"  (R.  83)  and  that  the  disability 
existed  in  December  1919  (R.  84).  He  listed  as  a 
civilian  physician  who  had  treated  him  since  the  be- 
ginning of  his  service  in  the  World  War  (R.  83),  Dr. 

F.  P.  King  ''D.  C",  Chamber  of  Commerce  Building, 
"Disability— Spinal  adjustments."  ''Date  —  9-30  — 
Mar.  31"  (R.  84). 

A  report  of  examination  made  by  Government  i)liy- 
sicians  at  Los  Angeles  October  28,  1931  (Govt's.  Ex. 

G,  R.  109)  in  connection  with  these  claims  (R.  115, 116.^ 
showed  that  Kelley  comi)lained  of  backaches  and  poor 
vision  (R.  110),  that  a  Wasserman  blood  examination 
was  reported  by  the  laboratory  as  positive  (R.  113),  and 
that  Kelley 's  condition  was  diagnosed  as  "Aortitis, 
chronic,  mild,  with  good  cardiac  tolerance"  (R.  114). 
One  of  the  doctors  who  signed  the  report  described 
aortitis  as  an  inflammation  of  the  aorta,  i.  e.,  the  large 
blood  vessel  leading  out  of  the  heart.  He  testified  tliat 
this  condition  always  called  for  a  blood  test  for  evidence 
of  syphilis,  and  that  the  test  in  Kelley 's  case  was  re- 
ported positive  (R.  121-122). 

The  only  medical  witness  for  the  plaintiff  testified 
that  there  was  no  indication  in  the  report  made  by  the 
Government  physicians  of  any  "visible  effect"  of  syph- 
ilis on  Kelley 's  body  or  health  (R.  143).  He  further 
testified,  however,  that  he  was  a  medical  examiner  for 
five  insurance  companies  (R.  136) ;  that  if  he  found  that 
an  applicant  for  insurance  had  aortitis  and  that  the 
"Wassermann  was  positive"  (R.  149)  he  would  regard 
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the  applicant  as  a  ''poor  risk  and  subject  to  declina- 
tion'' (R.  150). 

The  Regional  Adjudication  Officer  of  the  Veterans' 
Bureau  at  Los  Angeles,  in  a  letter  dated  November  17, 
1931  (R.  12&-129),  advised  Kelley,  in  effect,  that  he 
was  suffering  from  'aortitis,  chronic,  mild."" 

Subsequent  to  Kelley 's  death  on  August  10,  1935 
(R.  31),  the  Director  of  Insurance  of  the  Veterans' 
Administration  in  Washington,  D.  C,  in  a  letter  dated 
August  29,  1935  (Deft's.  Ex.  C,  R.  71-72),  advised 
an  official  of  the  American  Legion  that  the  policy  had 
been  canceled  and  the  plaintiff's  claim  disallowed  be- 
cause of  fraudulent  misrepresentations  made  by  Kelley 
in  his  application  for  the  insurance  upon  which,  it  was 
stated,  the  Veterans'  Administration  had  relied  in  is- 
suing the  policy.' 

The  plaintiff  testified  that  from  the  time  of  her  mar- 
riage to  Kelley  in  1922  (R.  130)  imtil  the  begimiing 
of  his  last  illness  in  the  early  part  of  1934,  he  was  never 
sick  at  home  (R.  132)  ;  that  he  attended  to  his  duties 
as  a  locomotive  fireman  and  was  required  every  two 
years  to  submit  to  an  examination  by  the  company  doc- 
tor. She  further  testified,  however,  that  she  did  not 
know  whether  he  consulted  any  physician  (R.  132)  or 


-  The  letter  further  8tated  that  both  of  his  ch\mis  were  disal- 
lowed ;  tliat  he  was  not  entitled  to  disability  allowance  because  the 
Refrional  Rating:  Board  had  rated  his  disability  as  ''less  than  per- 
manent partial  25%,"'  and  that  he  was  not  entitled  to  compensation 
l)ecanse  the  Board  had  decided  that  his  dis^ability  was  not  incurred 
in  or  aggravated  by  his  military  service. 

'•  A  copy  of  tliis  letter  was  forwarded  to  tlie  plaintitf  herself 
(Deft/sEx.  D.,  R.  74). 


whether  he  received  treatments  for  his  back  from  Dr. 
King  (R.  133).' 

Three  lay  witnesses  for  the  plaintiff  testified  that 
Kelley  appeared  to  be  in  good  health  until  the  early 
part  of  1934  (R.  155-156,  157-158,  162-163),  and  the 
testimony  of  the  only  other  lay  was,  in  effect,  merely 
that  "As  a  general  thing"  Kelley  worked  seven  days 
a  week  for  eight  or  nine  hours  per  day  as  the  fireman 
on  an  oil  burning  locomotive  from  1929  until  the  early 
part  of  1934  (R.  159,  161). 

DISCUSSION 

It  is  submitted  that  the  evidence  establishes  beyond 
conti'adiction  that  Kelley  made  material  misrepresen- 
tations of  fact  in  his  application  signed  by  him  on 
March  15,  1932  for  the  policy  sued  upon  (R.  58-60) ; 
that  these  misrepresentations  were  fraudulent ;  that  the 
Government  relied  on  them  in  issuing  the  policy ; '  and 


*  Kelley  stated  in  eti'ect  in  his  application  for  compensation  that 
he  had  cfone  to  ''Dr.  F.  P.  King-,  D.  C."  (apparently  a  doctor  of 
chiropractic)  for  ''Spinal  adjustments"  in  1930  and  1931  (R.  84). 

■^  The  elements  of  the  defense  of  fraud  in  such  a  case  as  the  pres- 
ent one  are  disclosed  in  numerous  decisions  to  be  these :  (1)  A  false 
representation,  (2)  in  reference  to  a  material  fact,  (3)  made  with 
knowledge  of  its  falsity,  (4)  and  with  the  intent  to  deceive  and 
he  acted  upon.  (5)  when  action  has  been  taken  in  reliance  upon 
the  representation.  Mutual  Life  ItiHurmire  Co.  v.  Ililton-Oreen., 
241  U.  S.  613,  (;20,  622 ;  i  laf^in  v.  VommomoeaUh  Ins.  Co.,  110  U.  S. 
81,  95;  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  533; 
Cooper  V.  Schleslnger.,  Ill  U.  S.  148  (finding  no  error,  p.  155, 
in  the  instructions  of  the  District  Court  to  the  jury,  pp.  152- 
153)  ;  Lehigh  Zinc  and  iron  Co.  v.  Bam  ford,  150  l^.  S.  665,  673; 
Uruted  States  v.  Depew,  100  P\  (2d)  725  (C.  C.  A.  10) :  ILindvmn 
V.  First  National  Bank,  112  Fed.  931,  944-945  (C.  C.  A.  6).  Cf. 
Southern  Derelopmenf  Co.  v.  Silva,  125  V.  S.  247,  250;  Uerry  v. 
Peek,  14  App.  Cas.  337,  374  (House  of  Lords). 
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that,  accordingly,  the  District  Court  should  have  di- 
rected a  verdict  in  favor  of  the  Government.*" 

It  appears  by  the  uncontradicted  evidence,  we  sub- 
mit, that  the  negative  answer  to  question  13  as  to 
whether  Kelley  had  ''ever  applied"  for  "Government 
compensation"  (R.  58)  was  false,  that  it  was  known  by 
Kelley  to  be  false  at  ihe  time  he  made  it,  that  he  made 
it  with  the  intention  to  deceive  and  be  acted  upon,  that 
it  concerned  a  matter  which  was  material  to  the  risk, 
and  that  the  policy  was  issued  in  reliance  upon  its 
truth. 

While  the  defense  of  fraud  is,  of  course,  established 
by  uncontradicted  evidence  showing  that  the  answer  to 
this  question  alone  was  fraudulent,  we  further  submit 
that  the  defense  of  fraud  is  also  established  by  the  rep- 
resentations in  Kelley 's  answers  to  questions  21  and 
27,  He  represented,  in  effect,  by  those  answers,  that 
since  the  date  of  his  discharge  from  the  military  serv- 
ice, January  16.  1919^  he  had  not  had  any  "other 
trouble"  than  hemorrhoids  from  which,  he  stated,  he 


•^  The  rule  is  well  settled  that  "When,  on  the  trial  of  the  issues 
of  fact  in  an  action  at  law  before  a  Federal  court  and  a  jury, 
the  evidence,  with  all  the  inferences  that  justifiably  could  be 
drawn  from  it,  does  not  constitute  a  sufficient  basis  for  a  verdict 
for  the  plaintiff  or  the  defendant,  as  the  case  may  be,  so  that 
such  a  verdict,  if  returned,  would  have  to  be  set  aside,  the  court 
may  and  should  direct  a  verdict  for  the  other  party."  Slocum 
V.  New  York  Life  Insurance  Co.  228  U.  S.  364,  369,  quoted  in 
Gunning  v.  Cooley,  281  U.  S.  90,  93,  with  numerous  supporting- 
decisions.  "A  mere  scintilla  of  evidence  is  not  enough  to  require 
the  submission  of  an  issue  to  the  jury."  Gunning  v.  Cooley. 
p.  94;  Penna.  R.  Co.  v.  Chamherlain,  288  U.  S.  333,  339;  cl 
Consolidated  Edison  Co.  v.  National  La'bor  Relations  Board.,  305 
U.  S.  197,  229. 
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had  completely  recovered  after  an  operation  in  Septem- 
ber 1920  (R.  59.) 

A.   The   representation   that    Kelley  had   never  applied   for   Government 
compensation  was  fraudulent 

Falsity. — Tlie  uncontradicted  evidence  establishes 
the  falsity  of  this  representation.  It  is  not  disputed 
that  Kelley,  on  August  31,  1931,  signed  and  swore  to 
an  application  for  compensation  on  a  form  issued  by 
the  Veterans'  Bureau  (Deft.'s  Ex.  F,  R.  82-88).  That 
the  application  was  received  by  the  Regional  Office  of 
the  Bureau  in  Los  Angeles,  California,  is  established  by 
the  uncontradicted  evidence  that  the  ajjplication  was 
denied  in  a  letter  dated  Novembei'  17,  1931,  from  the 
Regional  Adjudication  Officer  (Deft.'s  Ex.  H,  R.  12^- 
129). 

Knowledge  of  falsity. — There  can  be  no  doubt  that 
Kelley  knew  of  the  falsity  of  the  representation.  The 
fact  that  he  was  a  member  of  the  Officers'  Reserve 
Corps  shows  that  he  was  a  person  of  more  than  average 
intelligence  and  education.  He  had  received  the  letter 
denying  his  application  for  compensation  and  inform- 
ing him  that  he  was  suffering  from  aortitis  only  about 
four  months  prior  to  signing  the  application  for  insur- 
ance containing  the  representation.  Under  the  circum- 
stances, we  submit  it  is  inconceivable  that  a  person  of 
his  education  and  intelligence  had  so  soon  forgotten 
the  fact  that  he  had  a])plied  for  compensation. 

Materiality. — In  the  absence  of  any  evidence  to  the 
contrary,  Kelley 's  representation  that  ae  had  not  ap- 
plied for  compensation  will,  we  submit,  be  presumed  to 
be  material  simply  by  reason  of  the  fact  that  the  Vet- 
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erans'  Administration  made  specific  inquiry  with  re- 
spect to  that  subject.  Bella  S.  S.  Co.  v.  Insurance  Co. 
of  North  America,  5  F.  (2d)  570,  572  (C.  C.  A.  4) ; 
Kerr  v.  Union  Marine  Insurance  Co.,  130  Fed.  415,  417 
(C.  C.  A.  6)  ;  Metropolitan  Life  Insurance  Co.  v.  Mad- 
den, 117  F.  (2d)  446,  451  (C.  C.  A.  5). 

It  is  also  manifest  that  representation  was  material 
per  se.  Mere  mention  of  the  application  for  compensa- 
tion would  have  opened  the  door  to  an  examination  by 
the  insurance  officials  of  the  Veterans'  Admmistration 
of  the  records  relatmg  to  the  application  for  compensa- 
tion and  this  would  have  revealed  not  only  the  diagnosis 
of  aortitis,  but  also  the  fact  that  a  blood  test  for  syphilis 
was  positive.  With  such  a  condition  Kelley  was  mani- 
festly not  in  '^good  health",  as  required  by  Section  310 
of  the  World  War  Veterans '  Act,  supra,  upon  w^hich  his 
application  for  insurance  was  based.  Indeed,  plain- 
tiff's own  medical  witness,  a  medical  examiner  for  five 
insurance  companies,  admitted  that  an  applicant  for 
insurance  who  was  in  that  condition  would  be  a  ''poor 
risk  aiid  subject  to  declination"  (R.  149-150).  It  is 
thus  apparent,  we  believe,  that  a  truthful  answer  to  the 
question  relating  to  application  for  compensation  would 
have  made  available  to  the  insurance  officials  abundant 
information  pertinent  to  a  determination  of  whether  the 
risk  of  issuing  insurance  against  total  permanent  dis- 
ability and  death  should  be  assumed. 

Intention  to  deceive. — Kelley 's  intention  to  deceive 
is  presumed  as  a  matter  of  law  from  the  fact  that  he 
made  the  representation  with  knowledge  of  its  falsity. 
Mutual  Life  Insurance  Co.  v.  Hilton-Green,  241  U.  S. 
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613,  622;  Claflin  v.  Commonwealth  Ins.  Co.,  110  U.  S. 
81,  95.  See  also  Stipcich  v.  Metropolitan  Life  Ins.  Co., 
277  U.  S.  311,  316-317,  pointing  out  that  "even  the 
most  unsophisticated  person  must  know  that  in  answer- 
ing the  questionnaire  and  submitting  it  to  the  insurer 
he  is  furnishing  the  data  on  the  basis  of  which  the  com- 
pany will  decide  whether,  by  issuing  a  policy,  it  wishes 
to  insure  him."  Moreover,  it  is  scarcely  credible  that 
a  man  of  Kelley's  education  and  intelligence  could  have 
been  unaware  of  the  fact  that  discovery  by  the  insur- 
ance officials  of  the  matters  concerning  his  condition, 
contained  in  the  records  of  his  application  for  compen- 
sation, would  at  least  impair  his  chances  of  obtaining 
insurance.  The  conclusion  seems  unavoidable  that  the 
misrepresentation  in  question  was  made  in  an  effoi-t  to 
prevent  the  officials  from  obtaining  that  information. 

Reliance. — The  question  as  to  whether  an  applicant 
had  applied  for  Government  compensation  was  mani- 
festly inserted  by  the  Insurance  Division  in  the  form 
of  application  for  insurance  for  the  purpose  of  obtain- 
ing an  answer  which  could  be  relied  on  in  issuing  the 
insurance.  Stipcich  v.  Metropolitan  Life  Insurance 
Co.,  supra,  and  that  being  the  function  of  the  answer, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  insurance  officials  relied  upon 
Kelley's  answer  to  that  question  in  issuing  the  policy 
in  the  instant  case.  United  States  v.  Bepew,  100  F.  2d, 
725,  728  (C.  C.  A.  10) ;  Columhian  Nat.  Life  Ins.  Co.  v. 
Rodgers,  93  F.  2d  740,  742.  If  they  had  known  tliat 
Kelley  had  applied  for  compensation  they  would  pre- 
sumably have  investigated  the  records  concerning  his 
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application  therefor  and  thus  would  have  discovered 
the  diagnosis  of  aortitis  and  the  fact  that  the  blood 
test  for  syphilis  was  positive.  There  is  no  evidence 
that  they  did  so  and  knowledge  of  the  contents  of  those 
records  may  not  be  imputed  to  the  Government.  This 
Court  held  in  United  States  v.  Biggins,  65  F.  2d  750 
that  in  issuing  insurance  through  the  Veterans'  Bu- 
reau, knowledge  of  the  contents  of  the  records  of  an- 
other Department  may  not  be  imputed  to  the  Govern- 
ment. That  decision  was  followed  by  the  Circuit  Court 
of  Appeals  for  the  Tenth  Circuit  in  United  States  v. 
Vepew,  supra,  p.  728,  and  the  principle  announced  by 
this  Court  was  applied  in  Jones  v.  United  States,  106 
F.  2d  888,  890-891  (C.  C.  A.  5)  and  Halverson  v.  Ufiited 
States,  121  F.  2d  420  (C.  C.  A.  7),  certiorari  denied. 
62  S.  Ct.  412,  to  cases  where  the  facts  were  substantially 
identical  with  those  in  the  instant  case. 

B.  The  representation  that  Kelley  had  not  had  any  trouble  except 
hemorrhoids  since  January  16,  1919,  was  fraudulent 

That  this  representation  was  fraudulent  is,  we  sub- 
mit, established  beyond  dispute  by  the  sworn  statement 
of  Kelley  himself  in  his  application  for  compensation 
made  less  than  seven  months  prior  to  the  application 
for  insurance,  that  he  had  heart  and  spine  trouble  and 
rheumatism  in  1919  and  that  he  was  treated  for  spine 
trouble  from  September  1930  to  March  1931  (R.  84)  ;  by 
the  statement  in  the  report  of  the  medical  examination 
made  in  connection  with  the  application  for  compensa- 
tion that  Kelley  complained  of  backaches  and  poor 
vision  (R.  110)  ;  and  by  the  fact  that  Kelley  was  ad- 
vised by  the  letter  of  the  Regional  Adjudication  Officer 


only  about  four  months  prior  to  his  application  for  in- 
surance that  he  was  suffering  from  aortitis  (R.  128). 
The  testimony  of  the  plaintiff  and  her  lay  witnesses 
had  no  tendency  to  refute  the  facts  shown  by  this  evi- 
dence that  Kelley  had  been  having  trouble  with  his 
health  for  a  long  time  prior  to  applying  for  insurance. 
It  tended  to  show  at  most  that  the  trouble  had  not  be- 
come severe  enough  to  be  apparent  or  to  disable  him 
from  work.  Moreover,  as  we  have  previously  shown, 
the  condition  concealed  by  Kelley  was  manifestly  mate- 
rial to  the  risk. 

II 

No  error  was  committed  by  the  district  court  in  overruling  the 
plaintiff's  objections  to  evidence  relied  on  by  the  Govern- 
ment herein 

The  plaintiff  objected  (R.  116-117)  to  the  admission 
of  the  report  of  medical  examination  by  Government 
physicians,  dated  Octo])er  28,  1931  (Govt's.  Ex.  G,  R. 
109).  The  report  was  admitted  in  evidence  subject  to 
motion  to  strike  (R.  118).  No  motion  to  strike  the 
report  was  made.     Hence  the  objection  was  waived. 

The  plaintiff  also  objected  to  the  offer  in  evidence  of 
a  carbon  copy  of  the  letter  dated  November  17,  1931, 
from  the  Regional  Adjudication  Officer  to  Kelley 
(Deft.'s  Ex.  H.  R.  128-129)  for  lack  of  proof  that  the 
original  was  mailed  (R.  108).  The  Government  with- 
drew the  offer  temporarily  (R.  108)  and  called  two 
witnesses  to  prove  that  the  letter  was  mailed  (R.  124- 
127).  One  testified  in  effect  that  she  was  an  adjudica- 
tion clerk  at  the  Regional  office  on  the  date  of  the  letter : 
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that  part  of  her  duties  were  to  advise  claimants  as  to 
the  contents  of  awards  of  compensation  (R.  124)  ;  that 
she  had  stamped  the  copy  of  the  letter  in  question  with 
her  initials,  thus  indicating  that  she  had  dictated  and 
read  it  (R.  124-125)  and  had  filed  the  copy  (R.  126) ; 
that  ** Apparently"  she  had  also  signed  the  letter  for 
the  Regional  Adjudication  Officer  (R.  126) ;  and  that 
it  was  her  custom,  after  signing  such  a  letter,  to  deposit 
it  in  the  section  mail  box  from  which  such  letters  were 
taken  to  the  mail  section,  where  they  were  put  in  the 
mail  (R.  125).  The  other  witness  testified,  in  effect, 
that  he  was  employed  at  the  time  in  question  in  the  mail 
section  and  had  personal  knowledge  of  the  practice  of 
that  section ;  that  when  a  letter  was  signed  and  placed 
in  a  box  for  outgoing  mail,  it  was  picked  up  by  the 
messenger  and  delivered  to  the  mail  section,  where  it 
was  folded,  put  in  an  envelope,  and  mailed  (R.  127). 
The  Government  then  reoffered  the  copy  of  the  letter 
and  the  plaintiff  again  objected,  but  solely  on  the 
ground  that  notice  to  produce  had  not  been  served  on 
her,  thus,  in  effect,  waiving  her  previous  objection. 
The  objection  was  overruled  and  the  copy  admitted  (R. 
128).     We  submit  that  this  ruling  was  correct. 

The  plaintiff  conceded  that  the  copy  came  from  the 
records  of  the  Veterans'  Administration  (R.  108). 
The  correctness  of  the  address  thereon  was  not  chal- 
lenged and  was  manifestly  correct.  By  shifting  the 
ground  of  her  objection  the  plaintiff,  in  effect,  con- 
ceded that  the  mailing  of  the  original  was  established. 
It  will  accordingly  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  plaintiff  received  the 
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original  Dunlop  v.  United  States,  165  U.  S.  486,  495; 
Cohimhian  Nat.  Life  Ins.  Co.  v.  Bodgcrs,  93  F.  2d.  740, 
742  (C.  C.  A.  10).  The  objection  on  the  ground  of  lack 
of  notice  to  produce  is  thus  untenable.  See  Edmunds  v. 
Atchison,  etc.  Ry.  Co.,  174  Cal.  246,  247-248;  Pratt  v. 
Phelps,  23  Cal.  App.  755,  757-758,  and  other  cases  col- 
lected in  Ann.  51  A.  L.  R.  1498. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  judgment  should  be  reversed  and  the  cause 
remanded  with  directions  to  enter  judgment  for  the 
Govermnent  pursuant  to  Rule  50  (b)  of  the  Federal 
Rules  of  Civil  Procedure,  in  accordance  with  the  mo- 
tion for  a  directed  verdict.  United  States  v.  Marsh,  107 
F.  2d.  173,  174  (C.  C.  A.  4),  rehearmg  denied,  108  F. 
2d.  558. 

Wm.  Fleet  Palmer, 
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Foreword. 

The  appellee  earnestly  contends  that  whether  or  not  the 
appellant's  affirmative  defense  of  fraud  was  established 
by  the  required  quantum  of  proof  was  wholly  a  question 
of  fact  which  the  jury  resolved  in  favor  of  the  beneficiary- 
plaintiff  (appellee)  and  that  as  the  appellant  did  not 
question  the  correctness  of  the  charge  as  given  to  the 
jury  by  the  learned  trial  judge,  it  is  foreclosed  now  from 
maintaining  that  different  rules  of  law  are  applicable:  the 
instructions  became  "the  law  of  the  case."  Therefore, 
while  appellee  has  also  endeavored  to  demonstrate  in  this 
brief  that  the  "points"  argued  by  appellant  are  not  well 
taken,  she  does  not  thereby  concede  that  any  of  them  are 
now  open  to  ([uestion,  if  included  in  the  charge  to  the 
jury. 


Emphasis  and  parenthetical  words  or  remarks  in  this 
brief  are  supplied  by  the  appellee,  unless  otherwise  noted. 
All  citations  to  the  Federal  Reporter  are  to  decisions  of 
a  Circuit  Court  of  Appeal,  unless  otherwise  expressly 
noted. 

I. 

Summary  of  the  Evidence. 

Appellants'  ''Summary  of  the  Evidence"  quite  properly 
follows  the  subhead  "Argument/'  for  it  is  neither  accu- 
rate, fair,  nor  complete  and  entirely  ignores  the  abecedarian 
rule  that  upon  this  appeal,  this  Court  should  view  the  evi- 
dence in  the  light  most  favorable  to  the  appellee,  includ- 
ing all  inferences  and  presumptions  deductible  from  the 
facts,  so  viewed,  and  all  conflicts  must  be  resolved  in  her 
favor.     Appellant  ignores  its  witness,  Mr.  Posey. 

Appellant  concedes  that  if  it  did  not  sustain  the  burden 
of  proof  on  its  affirmative  defense,  the  judgment  should 
be  affirmed.  Respondent's  summary  will  be  confined  to 
that  sole  issue.  It  was  admitted  by  the  pleadings  [R.  2 
et  seq.],  or  stipulated  to  at  the  trial  [R.  29-31;  54-57] 
that  all  the  facts  alleged  in  plaintifif's  complaint  were  true. 

Thus,  for  example,  there  is  and  was  no  dispute  that 
the  defendant  issued  a  $5000  endowment  insurance  policy 
to  Kelley,  effective  March  1.  1932,  wherein  his  wife,  the 
plaintiff,  was  the  beneficiary;  that  he  paid  $635.50  in 
premiums  (none  of  which  have  been  repaid,  or  tendered 
the  beneficiary)  ;  that  the  policy  was  in  force  when  he 
died,  August  10,  1935:  that  a  "disagreement"  existed 
when  the  action  was  filed;  and  that  plaintiff's  cause  of 
action  was  not  barred  by  the  lapse  of  time. 

(1)  The  policy  sued  upon  provided:  "This  policy  shall 
be  incontestable     .     .     .     except  for  fraud,  non-payment 


of  premiums,  or  on  the  ground  that  the  applicant  was  not 
a  member  of  the  military  or  naval  forces  of  the  U.  S." 
[R.  43].  Rosetta  Alice  Kelley  (plaintiff)  was  named  the 
beneficiary  [R.  33]. 

(2)  The  insured,  Thomas  J.  Kelley.  signed  a  written 
application  for  $5000  U.  S.  Government  insurance,  dated 
March  15,  1932,  in  which  it  is  stated  that  he  had  not 
previously  applied  for  a  Government  compensation,  or 
pension  [R.  58,  Question  13]. 

(3)  He  made  an  application  for  "disability  allowance" 
to  the  Veterans'  Administration,  dated  August  31,  1931 
[R.  75]  and  for  compensation  [R.  82]. 

(4)  In  his  application  for  insurance,  it  is  denied  that 
he  had  any  operations  except  for  hemorrhoids  [R.  59, 
Ques.  21].  There  was  no  evidence  showing  or  tending  to 
show  the  contrary. 

(5)  He  answered  the  question:  "Are  you  in  good 
health?"  in  the  affirmative  |  R.  59,  Ques.  25].  He  was 
employed  as  a  railroad  fireman  b}'  the  Union  Pacific  Rail- 
road from  1921.  He  worked  eight  to  sixteen  hours  a  day 
until  1932.  when  he  worked  eight  to  twelve  hours.  He 
was  never  home  sick  until  his  last  illness  [R.  130-132]. 
which  commenced  February,  1934:  he  died  August  10, 
1935  [R.  134].  Joseph  E.  Scott,  a  title  examiner,  saw 
him  very  frec|uent]y  between  February,  1923  and  Febru- 
ary, 1934:  Kelley  never  complained  and  appeared  in  good 
health  during  said  entire  term  [R.  155-156].  John  F. 
Hosfield,  secretary  of  the  Elks'  Lodge  at  San  Bernardino, 
in  which  city  Kelley  lived,  saw  him  two  to  four  times  a 
month  over  a  term  of  seventeen  years,  and  at  all  times 
Kelley  appeared  to  be  in  good  health  [R.  157-158].  Nel- 
son Woods,  a  locomotive  engineer,  who  knew  Kelley  since 
1924,   and   worked   with   him   on   the   same   engine   from 


1929  to  February,  1934,  testified  that  they  both  worked 
seven  days  a  week,  eight  to  nine  hours  a  day;  and  that 
Kelley  was  a  good  worker,  doing  the  work  of  two  men 
(of  both  fireman  and  conductor),  the  work  being  stren- 
uous [R.  158-161].  Joseph  Gross,  a  conductor  on  the 
Santa  Fe  Railroad  (which  shared  the  use  of  its  tracks 
with  the  Union  Pacific)  saw  Kelley  very  often  between 
1929  and  1933  and  knew  Kelley  for  over  ten  years  and 
Kelley  appeared  at  all  times  to  have  been  in  good  health 
[R.  161-163].  His  wife  never  knew  him  to  have  con- 
sulted a  physician,  except  for  required  periodic  examina- 
tions by  the  ''company  doctor"  [R.  132-133]. 

(6)  He  was  examined  by  Walter  Lenker,  M.  D.,  on 
March  15,  1932  (as  part  of  the  insurance  application), 
who  found  Kelley  in  good  health  [R.  60].  Dr.  Lenker 
had  known  Kelley  for  nine  years  previously  [R.  60]. 
Dr.  Lenker  died  before  the  time  of  the  trial  [R.  134]. 
Dr.  Lenker  was  employed  as  the  "company  doctor"  for 
the  Union  Pacific  Railroad  [R.  134]  and  had  examined 
Kelley  at  two-year  intervals  [R.  133].  If  Kelley  had 
suffered  from  syphilis,  rheumatism,  or  any  other  disease 
in  the  nine  years  prior  to  the  examination  in  1932.  Dr. 
Lenker  knew  nothing  thereof  and  found  no  evidence 
thereof  [R.  60]. 

(7)  In  his  insurance  application  Kelley  denied  that  he 
had  been  treated  for  any  of  several  named  diseases,  in- 
cluding diseases  of  the  heart,  genito-urinary  organs  or 
bones  fR.  59,  Ones.  26].  In  Kelley's  application  for  com- 
pensation fDeft's  Ex.  "F,"  R.  82]  he  stated  that  Dr. 
F.  P.  King,  D.  C,  a  chiropractor,  had  given  him  "spinal 
adjustments"  [R.  84]. 

(8)  He  was  examined  by  Dr.  Louis  J.  Burstein,  an 
employee  of  the  defendant,  in  connection  with  his  appli- 
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cation  for  disability  allowance  and  compensation  and  not 
for  the  purposes  of  treatment;  the  doctor  did  not  g^ive 
Kelley  any  advice,  and  testified,  further,  that  Veterans' 
Administration  regulations  prohibited  its  doctors  from 
doing  so,  and  from  telling  Kelley  what,  if  any,  disease, 
the  examination  might  disclose  Kelley  was  suffering  from 
[R.  115-1181. 

Dr.  Burstein  testified  that  he  saw  and  examined  Kelley 
just  once,  and  discovered  certain  diseases.  His  findings 
were  in  direct,  violent  conflict  with  those  of  Dr.  Lenker, 
who  had  known  Kelley  for  nine  years  and  had  examined 
him  at  regular  two-year  intervals.    (See  par.  "6,"  above.) 

(9)  Kelley,  in  his  insurance  application  answered,  in 
the  negative  [Que.s.  27]  :  "Have  you  been  ill,  or  con- 
tracted any  disease,  or  suffered  any  injury,  or  been  pre- 
vented by  reason  of  ill  health  from  attending  your  usual 
occupation,  or  consulted  a  physician  in  regard  to  your 
health,  since  the  date  of  discharge?"  stating  that  he  had 
an  operation  for  hemorrhoids  in  1920  [R.  59]. 

(10)  After  Kelley  was  examined  by  Dr.  Burstein  (upon 
his  applications  for  compensation  and  pension)  a  letter 
was  written  to  him  [Ex.  H,  R.  128,  129]  stating  that  his 
"disability,  aortitis,  chronic,  mild''  was  'less  than  per- 
manent partial  25%"  and  that  it  was  not  of  "a  degree 
of  10%  or  more."  No  other  disease  or  disability  is  men- 
tioned, nor  is  "aortitis"  defined  or  given  any  common 
name  readily  comprehensive  to  a  layman.  There  is  no 
evidence  that  Kelley  was  ever  informed  of  the  existence 
of  any  disease  or  disability,  excei)t  by  this  letter,  if  Kelley 
received  it.  There  was  no  evidence  that  Kellev  ever 
received  it.  nor  that  the  letter  was  not  returned  to  de- 
fendant, undelivered. 


(11)  Mr.  Posey,  produced  by  the  defendant,  in  the 
stead  of  H.  L.  McCoy,  its  Director  of  Insurance,  testified 
that  when  a  claim  of  compensation  or  pension  is  filed,  it 
is  assigned  a  "C-number,"  and  the  Insurance  Section  (at 
the  Central  office)  in  Washington  would  receive  informa- 
tion that  such  claim  had  been  filed.  Kelley's  application 
for  insurance  produced  by  the  defendant  [Ex.  A,  R.  58, 
which  is  the  same  as  Ex.  No.  1,  mentioned  in  Posey's 
deposition;  see  R.  196]  had  noted  clearly  on  its  face: 
"C  1783258:  T-2015048;  no  K"  [Your  Honors'  attention 
is  called  to  the  photographic  reproduction  of  the  exhibit, 
R.  58]. 

Posey  further  testified  that  the  "C"  number  (showing 
the  veteran  had  applied  for  compensation  or  pension) 
reach  the  Insurance  Section;  that  there  is  a  master  index 
in  Washington,  showing  the  names  of  such  veterans  and 
their  respective  "C"  numbers:  that  such  information  is 
supplied  the  Insurance  Section  "promptly"  and  that  fre- 
quently that  Section  has  copies  of  the  reports  of  physical 
examinations  made  of  such  applicants  and  that  it  was 
"quite  probable"  that  Kelley's  report  [Ex.  G,  R.  109- 
115]  had  been  received  by  the  Insurance  Section  and  in 
its  files  before  April  5,  1932,  the  date  the  insurance  appli- 
cation was  accepted  by  that  Section   [R.  214-221]. 

Posey  also  identified  (C- 1783258)  as  the  claim  number 
assigned  to  Kelley,  before  he  applied  for  his  insurance 
[R.  221 ;  see,  also,  same  "C"  number  on  letter  of  Novem- 
ber 17,  1931,  Ex.  H,  R.  128]. 

Posey  also  stated  that  before  an  application  for  insur- 
ance could  be  accepted,  it  was  necessary,  under  the  law, 
to  determine  whether  any  "term"  insurance  had  been  pre- 
viously in  effect:  that  the  Insurance  Section  looked  up 
Kellev's  record  in  its  card  index  and  determined  he  had 
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had  such  a  "term"  contract  and  noted  its  number  on  Kel- 
ley's  appHcation,  viz :  "T  2015048"  [R.  225-226].  [Your 
Honors'  attention  is  directed  to  the  significant  fact  that 
the  data  giving  the  "T"  number  is  written  below  Kelley's 
"C"  number:  Ex.  A,  R.  58]. 

Posey  testified  that  the  "T"  number  was  ascertained 
and  marked  on  the  apphcation  of  Kelley  by  the  Insurance 
Section  before  the  apphcation  was  accepted  [R.  226]  and 
that  "it  shows  right  on  here"  [Ex.  A,  R.  58]  that  the 
Insurance  Section  kiiezv  Kelley  had  applied  for  compen- 
sation or  pension  before  his  application  was  accepted  and 
before  the  insurance  was  issued  [R.  226]. 

Posey  further  testified  that  if  the  facts  found  by  Dr. 
Lenker  were  true  [Ex.  A,  R.  60]  that  Kelley  was  in  good 
health  when  he  aj^jplied  for  the  insurace  [R.  227].  (Paren- 
thetically, while  Posey's  complete  deposition  is  set  forth, 
R.  191-232.  only  ])arts  are  to  be  found  in  the  original 
reporter's  transcript,  R.  90-107,  for  the  reason  that  the 
court  reporter  only  wrote  down  the  parts  objected  to 
during  the  trial.  Under  the  stipulation  on  file,  R.  189- 
191,  Your  Honors  may  consider  the  entire  Posey  deposi- 
tion except  those  portions  withdrawn  in  o])en  court  dur- 
ing the  trial  or  to  which  objections  were  sustained  by  the 
trial  judge.) 

Posey  further  testified   [R.  226]  : 

"Q.  Before  granting  the  insurance?  A.  We 
checked  the  fact  that  he  was  entitled  to  it. 

O.  And  in  checking  that,  it  was  the  ]>olicy  (of  the 
Insurance  Section)  to  look  at  the  index  card  to  de- 
termine whether  he  had  previouslv  had  a  term  policv? 
A.     Yes. 

0.  And  this  index  card  showed  that  he  did  pre- 
viously have  a  term  policy?     A.     He  did. 


Q.  And  what  evidence  is  there  on  (his)  applica- 
tion ...  of  March,  1932  [Ex.  A,  R.  58]  which 
indicates  that?  A.  Well,  on  the  first  page  of  the 
application  there  is  a  notation  'T  2015048,'  which  is 
the  term  application  number. 

Q.  And  the  index  card  which  shows  that  T  num- 
her  also  shozvs  his  C  immher,  does  it  not?    A.     Yes. 

Q.  Then  someone  must  have  looked  at  that  card 
and  determined  that  he  had  a  C  number  before  his 
application  zvas  approved?  A.  .  .  .  It  is  on  the 
application.     It  shows  right  here  (indicating). 

Q.  And  that  must  have  been  put  there  before  the 
application  ivas  approved,  under  those  circumstances. 

A.     Fd  think  it  was.'* 

(12)  Appellant  concedes  that  "mere  mention  (by  Kel- 
ley)  of  the  application  for  compensation  would  have 
opened  the  door  to  an  examination  by  the  insurance  offi- 
cials of  the  Veterans'  Administration  of  the  records  re- 
lating to  the  application  for  compensation,  and  this  would 
have  revealed  not  only  the  diagnosis  of  aortitis,  but  also 
the  fact  that  a  blood  test  for  syphilis  was  positive"  (p.  12, 
its  Brief). 

(13)  Dr.  Chapman  testified  that  the  report  of  the 
physical  examination  made  by  Dr.  Burstein  showed  that 
if  Kelley  had  syphilis  at  the  time  (Oct.  28,  1931),  it  had 
"no  effect,  visible  effect"  [R.  143].  And  that  if  Kelley 
was  affected  with  syphilis  at  that  time,  it  was  in  "a  very 
mild  degree"  fR.  147].  He  likewise  testified  that  assum- 
ing that  all  of  the  medical  findings  in  the  examination  of 
the  insured  by  the  Government  [Ex.  G,  R.  109-115]  were 
true,  nevertheless  the  conditions  so  shown  would  not  have 
had  any  effect  on  Kelley's  ability  to  pursue  his  usual 
vocation  [R.  141]. 
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(14)  Appellant  conceded,  at  the  trial,  that  the  report  of 
the  Government's  examination  of  the  insured  [Ex.  G, 
R.  109-115]  showed  ''that  there  were  no  disabilities  found 
by  the  medical  examiner  at  that  time"  [R.  140,  141,  142]. 

From  evidence,  the  concessions  made  by  appellant  dur- 
ing trial,  the  law  as  given  to  the  jury  (without  objection 
or  exception),  the  presumptions  and  inferences,  and  the 
weight  given  by  it  to  the  conflicts,  the  jury  could  have 
further  determined: 

(A)  That  Kelley's  claims  in  his  applications  for  com- 
pensation and  disability  pension  (as  to  having  certain  dis- 
abilities )  were  untrue,  and  that  his  answers  in  his  applica- 
tion relating  to  his  death,  were  true. 

(B)  That  it  did  not  believe  all  the  Government's  medi- 
cal evidence,  or  any  part  thereof,  and  did  believe  the  lay 
and  medical  evidence  produced  by  the  appellee-beneficiary, 
in  conflict  therewith. 

(C)  That  the  Insurance  Section  of  the  Veterans'  Ad- 
ministration made  an  investigation  before  approving 
Kelley's  application  or  issuing  the  policy,  and  determined 
that  his  answers  to  Question  13  (a)  and  (d)  ( R.  58] 
were  untrue,  in  fact,  and  that  the  Government's  doctors 
had  discovered  both  the  alleged  "aortitis"  and  syphilis, 
and  waived  the  misrepresentations  and  the  disabilities; 
that  the  Government  did  not  therefore  rely  on  the  appli- 
cation; and  that  the  Government  relied  on  the  findings  (^f 
Dr.  Lenker,  the  examining  physician,  which  were  true 
and  correct. 

(D)  That  Kelley  never  consulted  a  physician,  since  his 
discharge;  that  he  never  had  been  "ill"  nor  ch"d  lie  ever 
suffer    from   any    "disease";   that   if   he   had    syphilis,    he 
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didn't  know  it  and  had  no  reason  to  believe  that  he  was 
suffering  from  any  "illness"  or  "disease"  when  he  made 
out  his  application. 

(E)  That  Kelley's  answers  in  his  insurance  application 
were  true;  or,  if  all  were  not  literally  true  (in  addition  to 
the  want  or  rehance  and  waiver,  in  Par.  '*C"),  they  were 
made  in  good  faith,  in  the  honest  belief  that  they  were 
true;  that  Kelley  was  not  guilty  of  any  fraud;  and  that 
his  transactions  as  to  the  insurance  were  fair  and  regular. 

(F)  That  the  appellant  had  not  presented  the  quantum 
of  evidence  required  of  it  in  sustaining  each  and  every 
of  the  necessary  elements  of  its  affirmative  defense 
(fraud). 

(G)  That  Kelley  had  never  been  "treated"  for  any  of 
the  specific  diseases  enumerated  in  Ques.  26  (there  was 
no  evidence  he  had  been),  and  that  his  answer  to  Ques.  25 
was  true  [R.  59]. 

(H)  That  all  of  Ques.  26  [R.  59]  should  be  reasonably 
interpreted  to  be  read  with  and  that  Kelley  honestly  and 
justifiably  read  it  in  relation  with  the  words,  "been  pre- 
vented by  reason  of  ill  health  from  attending  your  usual 
occupation,"  and  that  he  was  required,  by  Ques.  27,  to 
report  only  if  he  had  been  "ill"  or  "contracted  any  dis- 
ease," in  the  light  of  the  words  "been  prevented  .  .  . 
from  attending  your  usual  occupation,"  and  that  similarly, 
he  had  a  right  to  interpret  that  complex  question  (Q.  27) 
in  the  light  of  the  words  "in  regard  to  your  health,"  and 
that  he  did  so  interpret  said  question,  in  good  faith,  and 
that  his  answers  were  not  false  or  fraudulent.  That  the 
jury  also  determined  that  Q.  27  was  ambiguous. 

(I)  That  the  physical  examination  made  by  the  Gov- 
ernment [R.  109-115]  did  not  constitute  either  "consult- 
ing" a  physician  or  being  "treated"  under  either  Ques.  26 
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or  Ques.  27  [R.  59],  and  did  not  constitute  treatment  or 
consultation  "in  regrad  to  your  (his)  health." 

(J)  That  a  chiropractor  was  not  understood  by  Kelley 
to  be  included  in  the  term  "physician,''  and  that  he  had 
neither  been  "treated"  by  nor  did  he  "consult"  with  "F.  P. 
King,  D.  C." 

(K)  That  in  light  of  the  medical  and  lay  testimony  in 
his  favor,  that  Kelley  did  believe  and  he  was  justified  in 
believing  he  was  in  good  health,  and  not  suffering  from 
any  ''illness"  or  "disease." 

(L)  That  from  the  letter  from  the  Government,  re- 
jecting his  claims  for  both  compensation  and  disability 
pension  |  Ex.  H,  R.  128-129],  he  had  a  right  to  believe 
and  did  honestly  believe  that  the  only  disability  there  re- 
ported, "aortitis,  mild,"  viewed  in  connection  with  the 
references  to  "less  than  25%"  and  "not  of  a  degree  of 
10%  or  more,"  was  inconsequential,  or  of  little  import, 
and  was  in  fact  either  0%  or  1%.  and  hence  was  justified 
in  not  reporting  the  same,  and  was  not  guilty  of  fraud 
in  not  reporting  it. 

(M)  That  the  presumption  of  innocence  overcame  the 
presumption  that  he  received  the  letter  [Ex.  H,  R.  128- 
129],  and  that  he  never  did  receive  it. 

Appellee  submits  that  there  were  further  findings  of 
fact,  and  inferences  and  presumptions,  which  the  jury 
(and  the  jury  alone)  had  the  right  to  make  or  draw  from 
the  evidence,  and  in  view  of  the  conflicts,  the  law  of  the 
case,  and  the  law  hereinafter  set  forth,  together  with  the 
concessions  of  the  appellant,  made  on  this  appeal,  and  its 
admissions  made  during  the  trial,  that  the  general  verdict 
of  the  jur\'.  and  the  refusal  of  the  trial  judge  to  disturb  it, 
should  stand. 
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II. 

The  Law  Contained  in  the  Charge  to  the  Jury  Became 
the  "Law  of  the  Case." 

Instructions,  not  excepted  to  by  either  party  [R.  164, 
188],  became  "the  law  of  the  case"  and  in  determining 
whether  the  evidence  was  sufficient  to  sustain  a  verdict, 
its  sufficiency  should  be  tested  by  the  law  as  announced 
in  the  instructions. 

U.  S.  V.  Atkinson  (1936),  297  U.  S.  157,  159,  56 
S.  Ct.  391,  392; 

This  was  a  Government  insurance  case  wherein  the  trial 
judge  erroneously  instructed  the  jury  on  a  question  of 
law;  the  Government  failed  to  question  the  correctness  of 
the  instructions,  either  by  exception  or  request  to  charge, 
and  its  motion  for  a  directed  verdict  was  upon  other 
grounds.  [See  R.  164,  for  grounds  of  motion  for  directed 
verdict,  re:  U.  S.  v.  Kelley.] 

In  affirming  judgment  for  plaintiff,  the  Supreme  Court 
held  that  the  verdict  of  a  jury  will  not  be  set  aside  for 
error  not  brought  to  the  attention  of  the  trial  court, 
saying : 

"This  practice  is  founded  upon  considerations  of 
fairness  to  the  Court  and  to  the  parties  and  of  the 
public  interest  in  bringing  litigation  to  an  end,  after 
fair  opportunity  has  been  afforded  to  present  all 
issues  of  law  and  fact." 

Pacific  States  etc.  Co.  v.  White  (1935),  296  U.  S. 

176,  56  S.  Ct.  159; 
National  Surety  Corp.  v.  City  of  Excelsior  Springs 
(1941),  123'F.2d  573,  577; 
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MacDouald  V.  Schcnkd  (1941),  125  F.  2d  7Z7  \ 

Standard  Oil  Co.  v.  Burleson    (1941),    117  F.  2d 
412,  414; 

Aetna  Life  Ins.  Co.  v.  McAdoo  (1940),  115  F.  2d 
369; 

Kurn  V.  Stanfield  (1940),  111  F.  2d  469; 

Guardian  Life  Ins.    Co.   v.   K issuer    (1940),    111 
F.2d  532; 

F.   W.   IVoolworth  Co.   v.   Carriker    (1939),    107 
F.2d  689; 

Grant  Storage  Battery  Co.  v.  DeLay  (1937),  87 
F.2d  726; 

Travelers    Ins.  Co.  v.  Schenkel  (1929),  35  F.  2d 
611; 

Ocean  Ace.  etc.  Corp.  v.  Moore  (1936),  85  F.  2d 
369,  cert.  den.  299  U.  S.  609,  57  S.  Ct.  238; 

U.  S.  V.  Hossman  (1936),  84  F.  2d  808,  810; 

A^.   Y.  Life  Ins.   Co.  v.  Stone   (1935),   80  F.  2d 
614; 

Taylor  v.  U.  S.  (1934),  71  F.  2d  76,  77; 

U.  S.  V.  Nickle  (1934),  70  F.  2d  871; 

Garrett  Const.   Co.  v.  Aldvidgc   (1934),   7Z   F.  2d 
814; 

Paf  Mft.  Co.  V.  Polk  (1934),  72  F.  2d  2>i; 

Fricke  v.  Gen  I  Ace.  etc.  Co.  (1932),  59  F.  2d  563; 

Aetna  Cas.  etc.  Co.  v.  Reliable   (1932),  58  F.  2d 
100; 

Skaggs  Safeway  Stores  v.  Diinkle  (1931 ),  49  F.  2d 
169,  cert.  den.  284  U.  S.  622,  52  S.  Ct.  9; 
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Fidelity  &  Cas.  Co.  v.  Niemann  (1931),  47  F.  2d 

1056,  1060; 
Hard  &  Rand  v.  Biston  (1930),  41  F.  2d  625; 
Yellozvay  v.  Hazvkins  (1930),  38  F.  2d  731; 
Security   Life   Ins.    Co.    v.    Brinuncr    (1929),    36 

F.  2d  176,  cert.  den.  281  U.  S.  744,  50  S.  Ct. 

350; 
Fuller  V.  Schuh-Mason  Co.  (1925),  6  F.  2d  531; 
Gregg  v.  Sayre  (1834),  33  U.  S.  244. 

This  Court  has  stated  that  the  instructions  of  the  trial 
court  determine  the  theory  upon  which  the  trial  was  had 
and  that  "this  theory  of  the  case,  accepted  by  both  parties 
at  the  trial,  cannot  be  questioned  for  the  first  time  on 
appeal." 

Reidy  V.  Myntti   (1940,   CCA-9),   116  Fed.   725, 

729; 
U.  S.  V.  Aspinwall  (CCA-9),  96  F.  2d  867; 
Alverson  v.  Oregon-Wash.  R.  Co.  (1916,  CCA-9), 

236  Fed.  331 ; 
Boland  v.  Great  No.  Ry.  Co.  (1913,  CCA-9),  202 
Fed.  485. 

It  is  to  be  assumed  that  the  jury  followed  the  Court's 
instructions. 

Husky  Ref.   Co.  v.  Barnes   (1941,   CCA-9),   119 
F.2d  715,  717,  134  A.  L.  R.  1221. 
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It  is  appellee's  further  position  that  as  all  questions  of 
fact  were  submitted  to  the  jury  under  instructions  as  to 
which  there  was  neither  objection  nor  exception,  "the  ver- 
dict of  the  jury  closes  the  question." 

McDonald  v.  Schenkcl  (1941),  125  F.  2d  72>7; 
U.  S.  V.  Atkinson  (1936),  297  U.  S.  157,  56  S.  Ct. 

391; 
Travelers'  Ins.  Co.  v.  Schenkel  (1929),  35  F.  2d 

611; 
Julian  Pet.  Corp.  v.  Courtney  (1927,  CCA-9),  22 
F.  2d  360. 

Appellant  "excepted"  to  one  instruction  as  to  attorney's 
fee,  without  stating  the  ground  therefor  [R.  188] ;  nor 
has  appellant  cited  the  same  or  any  other  alleged  error  of 
law  in  its  specification  of  errors  [R.  165-166]  nor  in  its 
brief.     The  error,  if  any,  was  waived. 

So.  Pac.  Co.  V.  Schivartc  (1937,  CCA-9),  89  F.  2d 
192; 

Rtile  51,  Rules  of  Civil  Procedure; 

O'Brien,  ''Manual  Fed.  App.  Proc,"  3d  Ed.  (1941  ) 
p.  7,  n.  1  (citing  9th  Civ.);  pp.  126,  127;  p.  127, 
n.  4;  p.  211,  n.   16,   17; 

Rule  20,  sub.  "d",  CCA,  9th  Circuit;  136  A.  L.  R. 
p.  800,  note   (citing  9th  Cir.)  ; 

Liquid  Veneer  Corp.  z'.  Sniuckler  (1937,  CCA-9), 
90  F.  2d  196  (Supreme  Ct.  Rule  cS,  strictly  con- 
strued j. 
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III. 

The  Motion  for  a  Directed  Verdict  Was  Properly 

Denied. 

"The  test  as  to  whether  a  directed  verdict  should 
be  granted,  is  not  whether  the  evidence  brings  con- 
viction in  the  mind  of  the  trial  judge;  it  is  whether 
or  not  the  evidence  to  support  a  directed  verdict  as 
requested,  is  so  conclusive  that  the  trial  court  in  the 
exercise  of  a  sound  judicial  discretion  should  not 
sustain  a  verdict   for  the  opposing  party." 

Berry  v.  U.  S.  (1941),  312  U.  S.  450,  61  S.  Ct. 
637,  638   (citing  and  discussing  Rule  50,   "b", 
RCP); 
U.  S.  V.  Bemis   (1939,   CCA-9),   107  F.  2d  894, 

897; 
Paul  V.  ElUot  (1939,  CCA-9),  107  F.  2d  872; 
Wood  Lbr.  Co.  v.  Andersen   (1936,  CCA-9),  81 
F.  2d   161,    166,   cert.   den.  297  U.   S.   722>,   56 
S.  Ct.  669; 
LaMarche  v.  U.  S.  (1928,  CCA-9),  28  F.  2d  828: 
{Held:  contradictory  statements  made  by  insured 
created  a  conflict  for  jury;  judgment  on  directed 
verdict,  reversed) ; 
O'Brien,  ''Manual  of  Fed.  App.  Proc./'   3d   Ed. 
(1941),  p.  15,  notes  17  and  20,  and  cases  cited, 
therein,  which  are  not  repeated,  above. 
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"It  is  not  without  significance  on  the  appeal  that 
the  judge,  who  heard  the  testimony  and  was  in  a 
position  to  observe  the  demeanor  of  the  witnesses, 
not  only  declined  to  direct  a  verdict  [R.  164],  but 
denied  as  well  a  motion  for  a  new  trial"  [R.  23 J. 

Phoenix  etc.  Express  v.  Mendez  (1939,  CCA-9), 
103  F.  2d  66,  69,  cert.  den.  308  U.  S.  566,  60 
S.  Ct.  79; 

Berry  v.  U.  S.  (1941),  312  U.  S.  450,  61  S.  Ct. 
637; 

Chrisite  v.  Callahan,  124  F.  2d  825,  827; 

U.  S.  V.  Barnette  (1937),  91  F.  2d  10,  11. 

IV. 

It  Is  the  Function  of  the  Jury  and  Not  the  Circuit 
Court  of  Appeals,  to  Weigh  the  Evidence. 

A  few  of  its  many  decisions  in  point,  selected  at  ran- 
dom, are: 

U.  S.  V.  Holland  (1940,  CCA-9),  111  F.  2d  949: 
(Held:  immaterial  that  this  Court  might  be  of 
the  opinion  that  the  evidence  preponderated  in 
favor  of  appellant); 

Liquid  Veneer  Corp.  v.  Smnckler  (1937.  CCA-9), 
90  F.  2d  196,  205:  ("X'erdict  should  not  be  set 
aside  if  it  can  be  sustained  from  any  viewpoint) ; 

U.  S.  V.  Todd  (1934,  CCA-9),  70  F.  2d  540; 

Phoenix  Ins.  Co.  v.  Bakovic  (1924,  CCA-9),  2  F. 
2d  857. 
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V. 

Only  Evidence  Favorable  to  Appellee  Should  Be 
Considered. 

In  determining  whether  the  general  verdict  of  the  jury- 
is  supported  by  substantial  evidence,  all  conflicts  must  be 
resolved  in  favor  of  the  appellee,  and  the  evidence  should 
be  viewed  in  the  light  most  favorable  to  her,  including  all 
inferences  and  presumptions  deducible  from  the  facts  so 
viewed. 

Lumbra  v.  U.  S.,  54  S.  Ct  272,  290  U.  S.  551; 

Storv  Parchment  Co.  v.  Patterson  (1931),  282 
U.'  S.  555,  51  S.  Ct.  248; 

Gunning  v.  Cooky  (1930),  281  U.  S.  90,  50  S.  Ct. 
231 ;  (cited  by  appellant,  p.  10,  its  Brief) ; 

Copp  V.  Van  Hise  (1941,  CCA-9),  119  R  2d  691, 

695; 
U.  S.  V.  Smith  (1941,  CCA-9),  117  F.  2d  911; 
U.  S.  V.  Holland  (1940,  CCA~9),  111  F.  2d  949; 

Maryland  Casualty  Co.  v.  Stark  (1940,  CCA-9), 
109  F.  2d  212;' 

U.  S.  V.  Aspimvall  (CCA-9),  96  F.  2d  867; 

U.  S.  V.  Mcakins  (CCA-9),  96  F.  2d  751,  756; 

U.  S.  V.  Hartley  (CCA-9),  99  F.  2d  923; 

U.  S.  V.  Pritchard,  95  F.  2d  619  (inconsistent 
statements  go  to  weigh  and  credibility  for  jury's 
consideration)  ; 

U.  S.  V.  Klever  {CCA-9),  93  F.  2d  15; 

Bailey  v.  U.  S.,  92  F.  2d  456:  ("It  was  for  the 
jury  ...  to  say  which  statements  were  true 
and  which  were  false,  which  were  innocently 
and  which  were  fraudulently  made."); 
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U.  S.  V.  Bodge,  85  F.  2d  433  (conflicts  between 
statements  by  insured  in  application  for  insur- 
ance and  his  testimony  at  trial); 

U.  S.  V.  Todd  {CCA-9),  70  F.  2d  540; 

U.  S.  V.  Alger  {CCA-9),  68  F.  2d  592; 

Fidelity  &  Cas.  Co.  v.  Griuer  (1930,  CCA-9),  44 
F.  2d  706,  707; 

Ford  Motor  Co.  v.  Pearson  (1930,  CCA-9),  40 
R  2d  858; 

U.  S.  V.  Robhins  (1941),  117  F.  2d  145:  (defense 
fraud) ; 

Jones  V.  U.  S\  (1940),  112  F.  2d  282:  (fraud 
defense) ; 

Drezv  v.  U.  S.,  104  F.  2d  939. 

After  verdict,  all  evidence  and  inferences  properly 
deducible  therefrom,  tending  to  support  the  verdict,  must 
be  indulged  by  the  Appellate  Court. 

U.  S.  V.  Holland  (1940,  CCA-9),  111  F.  2d  949 
{Held:  what  Your  Honors'  verdict  would  have 
been  as  jurymen  is  not  to  be  considered) ; 

U.  S.  V.  Dudley  {CCA-9),  64  F.  2d  743; 

O'Brien,  "Manual  of  Fed.  App.  Proc.,"  3d  Ed. 
(1941),  p.  15,  note  18  (citing  9tli  Cir.). 

It  is  "Hornbook  law"  that  the  "burden  of  proof"  doesn't 
shift,  on  an  appeal,  and  that  it  was  not  necessary  for  ajv 
pellee,  before  the  trial  court,  to  disproi'e  appellant's  af- 
firmative defense,  of  fraud.  Appellant  stipulated  that 
plaintiff-appellee  had  made  out  a  prima  faeie  case,  and  that 
judgment  should  go  to  her  unless  it  sustained  it's  Ijurdcn 
of  proof. 
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And  even  if  the  "substantial  evidence"  test  is  to  be  ap- 
plied to  appellee's  evidence  ( including  presumptions  and  in- 
ferences in  her  favor),  in  relation  to  appellant's  affirma- 
tive defense  of  fraud,  then  it  is  settled  law  that  the  phrase 
"substantial  evidence"  means  more  than  a  "scintilla"  and 
less  than  "the  weight  of  the  evidence",  and  refers  to  the 
ultimate  facts,  as  contra-distinguished  from  so-called 
primary  facts.  "Primary  facts"  are  matters  which  can 
be  readily  established  by  direct  testimony;  whereas  the 
"ultimate  facts"  are  those  which  must  be  arrived  at  by  a 
process  of  inferences  from  the  primary  facts,  and  ap- 
plicable presumptions.  Appellant,  in  its  brief,  incorrectly 
takes  the  position  that  the  burden  was  on  the  appellee  to 
disprove  its  affirmative  defense,  and  not  on  it  to  sustain 
it  by  "clear,  cogent,  convincing  and  satisfactory  proof" 
[R.  181]. 

A^.   L.   R.  B.   V.   Hudson   Motor  Car   Co.    (June, 
1942),  128  F.  2d  528,  532; 

Fidelity  &  Cas.  Co.  v.  Martin  (1933,  CCA-9),  66 
F.  2d  438. 

In  other  portions  of  this  Brief,  appellee  discusses  and 
gives  citations  to  the  various  circumstances  wherein  a 
jury  question  is  presented — where  the  determination  is 
one  of  fact,  even  where  the  evidence  is  uncontradicted — 
and  the  effect  of  inferences  and  presumptions,  in  support 
of  the  verdict. 
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VI. 

An  Inference  Is  a  Permissible  Deduction  Which  the 
Jury  Is  Entitled  to  Draw  From  the  Evidence. 

It  has  no  legal  probative  effect  other  than  the  'jury  is 
pleased  to  attribute  to  it  in  a  given  case  |R.  179-180]. 

Piiget  Sound  Elec.  Co.  v.  Benson  (1918.  CCA-9), 
253  Fed.  710,  714. 

The  function  of  drawing-  inferences  from  the  evidence 
is  reserved  wholly  to  the  jury. 

LaGuerre  v.  Brasileiro  (1942),  124  F.  2d  553; 

Hallidav  v.  U.  S.  (1942) U.  S 62  S. 

Ct.  438. 

The  function  of  zvcighing  conflicts  between  inferences 
and  other  evidence,  is  that  of  the  jury  [R.  181]. 

Hayden  v.  U.  S.  (1930,  CCA-9),  41  F.  2d  614; 
Berry  v.  V.  S.  (1941).  312  U.  S.  450,  615  S.  Ct. 

637; 
Puget  Sound  Elec.  Co.  v.  Benson  (1918,  CCA-9), 

253  Fed.  710,  714; 
Copp  V.  Van  Hise  (1941,  CCA-9),  119  F.  2d  691. 

695. 

Even  where  evidence  is  undisputed,  if  different  infer- 
ences may  reasonably  be  drawn  from  it.  it  is  for  the  jury 
to  say  what  inferences  shall  be  drawn,  and  they  may 
be  guided  to  their  conclusion  by  the  rule  as  to  the  burden 
of  proof,  which  appellant  concedes  was  on  it. 

Ft.  Dodge  Hotel  Co.  7:  Barf  ell   (  1941  ).  119  F.  2c\ 

253,  259; 
Puget  Sound  Illee.  Co.  v.  Benson   (1918,  CCA-9), 

2?Z  Fed.  710,  714. 
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Where  facts  give  equal  support  to  each  of  two  incon- 
sistent inferences,  judgment  must  go  against  the  party  on 
whom  rests  the  burden  of  sustaining  one  of  such  infer- 
ences against  the  other   [R.  181]. 

Ft.  Smith  Gas  Co.  v.  Cloud  (1935),  75  F.  2d  413; 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.  S. 
311 ;  cited  by  appellant,  p.  13,  its  Brief). 

VII. 

In  Determining  the  Sufficiency  of  the  Evidence,  to 
Support  the  Verdict,  That  of  the  Appellee  May  Be 
Aided  by  Presumptions. 

Collins  V.  Streits  (1938,  CCA-9),  95  F.  2d  430, 
cert.  den.  305  U.  S.  608; 

Cofin.  etc.  Ins.  Co.  v.  Maker  (1934,  CCA-9),  70 
F.2d  441,  cert.  den.  293  U.  S.  591,  55  S.  Ct. 
106; 

Puget  Sound  P.  &  L.  Co.  v.  Seattle  (1928,  CCA-9), 
29  F.  2d  254. 

In  the  absence  of  sufficient  satisfactory  proof  to  over- 
come it.  the  jury  should  find  according  to  a  rebuttable 
presumption  [R.  175,  179,  181,  182]. 

Bernstein  v.  Laughran  (1938,  CCA-9),  96  F.  2d 
616,  cert.  den.  305  U.  S.  629; 

Puget  Sound  P.  &  L.  Co.  v.  Seattle  (1928,  CCA-9), 
29  F.  2d  254:  (This  court  held  that  the  presump- 
tion of  fair  dealing  outweighs  any  conjecture 
leading  to  an  opposite  conclusion) ; 

Easton  v.  Brant  (1927,  CCA-9),  19  F.  2d  857, 
859:  (It  is  a  "well-settled  principle  of  law"  that 
if  there  is  a  failure  to  overcome  a  presumption 
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by  testimony  "convincing  beyond  reasonable  con- 
troversy," the  presumption  will  prevail) ; 

Puget  Sound  Elec.  Co.  v.  Benson  (1918,  CCA-9), 
253  Fed.  710,  714. 

The  processes  of  probable  reasoning  in  drawing  a  pre- 
sumption and  in  weighing  the  evidence  to  overthrow  it, 
are  matters  for  the  jury  [R.  181,  182]. 

Conn.  etc.  Ins.  Co.  v.  Maker  (1934,  CCA-9),  70 
F.2d  441,  cert.  den.  293  U.  S.  591,  55  S.  Ct. 
106; 

Metropolitan  Life  Ins.  Co.  v.  Broyer  (1927, 
CCA-9),  20  F.2d  818; 

Meoteris  v.  U.  S.  (1939),  108  F.  2d  402,  404; 

Gilmore  v.  U.  S.  (1938).  93  F.  2d  774,  776,  cert, 
den.  304  U.  S.  567; 

Penn.  Mut.  L.  Ins.  Co.  v.  Tilton  (  1936),  84  F.  2d 
10. 

VIII. 

This  Court  Has  Recognized  Statutory  Presumptions. 

N.  y.  Life  Ins.  Co.  v.  Gamer  (1939.  CCA-9),  106 
F. 2d  375; 

Bernstein  v.  Laughran  (1938.  CCA-9).  96  F.  2d 
616,  cert.  den.  305  U.  S.  629  (where  this  court 
applied  the  California  disputable  presumptions); 

Sacramento  Suburban  etc.  Co.  v.  Nelson  ( 1930, 
CCA-9),  36  F.  2d  929; 

Northwestern  v.  Higgins  (1926,  CCA-9).  15  F.  2d 
646,  cert.  den.  273  U.  .S.  746.  47  S.  Ct.  448; 

lenkins  v.  Anaheun  {CCA-9),  247  Fed.  958,  961. 
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The  District  Judge  charged  the  jury,  without  objec- 
tion: 

1.  A  presumption  is  evidence  .  .  .  and  disappears 
only  if  the  defendant  produces  sufficient  evidence  to  pre- 
ponderate against  it  [R.  182]. 

2.  It  is  presumed  that  insured  was  innocent  of  crime 
or  wrongdoing:  that  his  transactions  were  fair  and 
regular;  that  the  answers  made  in  his  application  were 
true  and  correct  [R.  181,  192]. 

3.  If  evidence  containing  inconsistencies  and  incon- 
gruities is  reconcilable,  the  presumption  of  innocence  and 
fair  dealing  will  impute  the  variance  to  misconception  or 
mistake,  rather  than  to  a  wilful  and  corrupt  misrepresen- 
tation [R.  181]. 

4.  Fraud  is  never  presumed  and  the  burden  was  of 
appellant  to  overcome  the  presumptions  of  innocence, 
truth  and  fair-dealing  by  clear,  cogent,  convincing  and 
satisfactory  proof  [R.  181]. 

As  elsewhere  pointed  out,  these  propositions  of  law^ 
became  "the  law  of  the  case."     (II,  this  Brief.) 

All  evidence  which  is  admissible  under  the  rules  of  evi- 
dence in  the  courts  of  general  jurisdiction  of  California, 
was  admissible  in  this  action. 

Rule  43(a),  Federal  Rides  of  Civ.  Proc. 

The  rule  is  firmly  established  in  this  state  that  a  pre- 
sumption is  cindencc.  It  may  outweigh  other  evidence 
adduced  against  it,  and  even  as  against  an  admitted  or 
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proved  fact,  it  remains  with  tlic  jury  to  say  whether  or 
not  that   fact  has   been   proven;   and   if   the   jury  is   not 
satisfied  with  the  proof  offered,  it  is  at  Hberty  to  accept 
the  proof  of  the  presumption   [R.   181,  182]. 

In  this  state,  a  presumption  is  not  dispelled  by  evidence 
produced  by  the  opj)osite  party,  but  remains  as  evidence 
of  a  character  sufficient  to  support  a  judgment. 

Speck  V.  Saver  (1942),  16  Adv.  Cal.  615,  128 
P.  2d  16.  rehearing  denied  by  Calif.  Supreme 
Court  Aug.  20,  1942; 

Westhery  v.  Willde  (1939),  14  Cal.  2d  360.  94 
P.  2d  590; 

England  r.  Auburn  Auto  Sales  Corp.,  11  Cal.  2d 
64.  70,  77  P.  2d  1059,  1063; 

Smellie  v.  So.  Pac.  Co.,  212  Cal.  540,  299  Pac.  529, 
532; 

Woodward  v.  So.  Pac.  Co.  (1939),  35  Cal.  App. 
2d  130,  94  P.  2d  1028,  cert.  den.  309  U.  S.  670, 
60  S.  Ct.  614; 

Sec.  1959,  Calif.  Code  Civ.  Proc:  ''A  presump- 
tion is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts." 

Sec.  1961,  Ibid.:  "A  presumption  (unless  declared 
by  law  to  be  conclusive)  may  be  controverted  by 
other  evidence     .     .     ." 

Sec.  1963,  Ibid.:  (listing  as  sonic  of  the  disputable 
presumptions)  : 

1.    That  a  person  is  innocent  of  crime  or  wrong; 

19.    That  private  transactions  have  been  fair  and 
regular ; 

3S.    That  the  law  has  been  obeyed. 
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IX. 

The  Appellant  Had  the  Burden  of  Proof  and  Did  Not 
Sustain  It  Where  the  Evidence  Leaves  the  Ulti- 
mate Fact  to  Be  Proved,  Conjectural,  or  Where 
the  Proven  Facts  Give  Equal  Support  to  Each  of 
Two  Inconsistent  Inferences  fR.  178,  181]. 

Peiina.  R.  R.  v.  Chamberlain,  288  U.  S.  364  (cited 

by  appellant,  p.   10,  its  Brief) ; 
Stevens  v.  White  City  (1932),  285  U.  S.  195,  52 

S.  Ct.  347; 
Gunning  v.  Cooky,  281  U.  S.  90,  50  S.  Ct.  231 

(cited  by  apellant  with  approval,  p.  10,  its  Brief)  ; 
U.  S.  V.  Holland  (1940,  CCA-9),  111  R  2d  949: 

("If    the    evidence    leads    as    reasonably    to   one 

hypothesis   as   to   another,    it   tends   to   establish 

neither"  ) ; 
Adair  v.  Reorganisation  Inv.  Co.   (1942),  125  F. 

2d  901,  905; 
Thomson  v.  Stevens  (1939),  106  F.  2d  739,  742. 

This  Court  has  held  that  the  presumption  of  fair  deal- 
ing outweighs  any  conjecture  leading  to  an  opposite  con- 
clusion [R.  181]. 

Puget  Sound  P.  &  L.  Co.  v.  Seattle  (1928,  CCA-9), 

29  F.  2d  254; 
Sac.  Suburban  etc.  Co.  v.  Nelson  (1930,  CCA-9), 
36  F.  2d  929. 
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X. 

Whether  or  Not  Kelley  Was  Guilty  of  Fraud  Was  a 
Question  of  Fact  for  the  Jury. 

Gregg  v.  Sayrc  (  1834),  ?>i  U.  S.  244: 

Smith  V.  Vodges  (1875),  92  U.  S.  183; 

St.  Paul  Ins.  Co.  v.  Balfour  (1909,  CCA-9),  168 
Fed.  212; 

American  Ins.  Co.  z'.  Vann  (1941).  118  F.  2d  1(X)4; 

U.  S.  V.  Robins  (1941),  117  F.  2d  145; 

Bailey  v.  U.  S.  (1937),  92  F.  2d  456; 

Fidelity  e-y  Cas.  Co.  v.  Genova  (1937),  90  F.  2d 
874:  ("The  issue  of  fraud  was  fairly  submit- 
ted to  the  jury  and  its  finding  thereon  is  con- 
clusive") ; 

Metropolitan  Life  Ins.  Co.  v.  Stringer  (1928), 
28  F.  2d  665. 

XL 

Fraud,  When  Urged  as  an  Affirmative  Defense,  Must 
Be  Established  by  Clear,  Cogent,  Convincing  and 
Satisfactory  Proof  [R.  181].  Such  Burden  of 
Proof  Was  on  Appellant    |R.174-175]. 

Ocean  Ace.  etc.  Co.  v.  Rubin  (1934.  CCA-9),  72> 
F.  2d  157; 

Northzvestern  Life  v.  Wiggins  (1926.  CCA-9).  15 
F.  2d  646,  cert.  den.  273  U.  S.  746,  47  S.  Ct.  448: 
("clear,  cogent,  convincing,  and  certain  proof")  ; 

So.  Development  Co.  v.  Silva  (1888),  125  U.  S. 
247,  250:  ("clear  and  decisive  proof":  cited  with 
approval  by  appellant,  p.  9  of  its  Brief)  ; 

Smith  V.  Vodges  (1875),  92  U.  S.  183; 
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American  Ins.  Co.  v.  Vann  (1941),  118  F.  2d  1004; 

Kuhn  V.  Chesapeake  (1941),  118  F.  2d  400,  405; 

Jones  V.  U.  S.  (1940),  112  R  2d  282,  287; 

Marshall  v.  Gelfano  (1938),  99  F.  2d  85  ("un- 
equivocal and  convincing") ; 

New  York  Life  Ins.  Co.  v.  Bacalis  (1938),  94  F. 
2d  200:  (citing  Northwestern  v.  IV iy gins,  9th 
Cir.,  15  F.  2d  646); 

Fidelity  &  Casualty  Co.  v.  Geuova  (1937),  90  F.  2d 
874; 

Griffiths  V.  Commissioner  (1931),  50  F.  2d  782, 
786:   ("clear  and  convincing  evidence"); 

Wharton  v.  Aetna  (1931),  48  F.  2d  2>7 .  cert.  den. 
284  U.  S.  621,  52  S.  Ct.  9; 

Jemison  v.  Commissioner  (1930),  45  F.  2d  4,  5,  6; 

XII. 
Fraud  Is  Never  Presumed  [R.  181,  182]. 

Gregg  v.  Sayrc  (1834),  ii  U.  S.  244: 

Wharton  v.  Aetna  (1931),  48  F.  2d  2>7 .  cert.  den. 
284  U.  S.  621,  52  S.  Ct.  9; 

Bernstein  v.  Langharn  (1938,  CCA-9),  96  F.  2d 
616,  cert.  den.  305  U.  S.  629,  59  S.  Ct.  93; 

Zell  V.  Bankers'  Utilities  Co.  (1935,  CCA-9),  77 
F.  2d  22,  27; 

May  Hosiery  Mills  v.  U.  S.  Dist.  Ct.  (1933, 
CCA-9),  64  F.2d  450; 

Sac.  Suburban  Fruit  Lands  Co.  v.  Nelson  (1930, 
CCA-9),  36F.2d  929; 

Gung  Yon  v.  Nagle  (1929,  CCA-9),  34  F.  2d  848; 

Sec.  1963,  subs.  1,  19,  33,  Calif.  Code  Civ.  Proc. 
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XIII. 

The  Statements  in  the  Application  Were  Representa- 
tions and  Not  Warranties  |  R.  183]. 

Northwestern.  Mutual  Life  Ins.  Co.  v.  Wiggins 
(1926,  CCA-9),  15F.  Id  646,  cert.  den.  27i  U.  S. 
746.  47  S.  Ct.  448; 

U.  S.  7'.  Dcpcw,  100  F.  2d  725 ; 

Sentinel  Life  Ins.  Co.  v.  Blackmer  (1935),  77  F. 
2d  347; 

Chicago  etc.  Ry.  v.  Divine  (1930),  39  F.  2d  537; 

Bankers^  Reserz'e  Life  Ins.  Co.  v.  Matthezvs 
(1930),  39  F.2d  528. 

XIV. 

Terminology  of  Application  to  Be  Construed  in  Favor 
of  the  Insured. 

Where,  as  here,  the  application  form  [R.  58-60]  is  pre- 
pared by  the  insurer,  the  meaning"  of  words  or  phrases 
must  be  liberally  construed  and  interpreted  in  favor  of 
the  insured  and  strictly  construed  ag"ainst  the  insurer ; 
and  this  rule  applies  to  the  answers  given  by  the  insured. 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.  S. 
311   (cited  by  appellant,  p.  13.  its  Brief); 

Banker  s^     Life     Ins.     Co.     v.  Ho!  lister      (  1920. 

CCA-9),  33  F.2d  72; 

Mutual  Reserve  L.  Ins.   Co.  v.  Doblcr   {CCA-9), 

137  Fed.  550; 

American  etc.  Co.  v.  Apt.  (1934).  74  F.  2d  345. 
348; 

Wlmrton  v.  Aetna  (1931),  48  F.  2d  37,  cert.  den. 
284  U.  S.  621,  52  S.  Ct.  9; 
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The  incontestability  clause  should  be  liberally  construed 
in  favor  of  the  insured  veteran  and  his  beneficiary. 

U.  S.  V.  Patryas  (1938),  303  U.  S.  341,  58  S.  Ct. 

551; 
Aschenbrenner  v.  U.  S.  F.  &  G.  Co.   (1934,  cer- 
tiorari to  CCCA-9),  292  U.  S.  80; 
Muttial  Life  Ins.  Co.  v.  Hurni  (1923),  263  U.  S. 
167,  44  S.  Ct.  90,  31  A.  L.  R.  102. 

The  terms  "good  health,"  "ill,"  and  "disease,"  in  an 
application  for  insurance,  must  not  be  considered  in  the 
light  of  scientific,  technical  definitions,  but  in  the  light  of 
the  insured's  understanding  of  the  terms. 

Mutual  Life  Ins.  Co.  v.  Frey  (1934,  CCA-9),  71 
F.  2d  259. 

See  I,  this  Brief  ("Summary  of  the  Evidence"),  subs. 
"H",  "D",  "G",  "I",  "J". 

XV. 

A  Misrepresentation,  Made  Without  Knowledge  of  Its 
Falsity,  Is  Not  "Fraud." 

A   representation   is   not   fraudulent   unless   made   with 
knowledge  of  its  falsity   [R.  182,  184]. 
Appellant's  Brief,  p.  9,  note  2. 

Whether  or  not  any  statement  made  by  Kelley  was 
false  or  whether,  the  jury  having  found  it  to  be  untrue, 
Kelley  knew  that  his  answer  in  his  insurance  application 
was  false,  was  solely  for  the  determination  by  the  jury. 
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as  a  question  of  fact.     The  burden  of  proof  was  on  the 
defendant. 

Moiilor  V.  Amer.  TJfc  Ins.   Co.,   Ill   U.    S.   335, 

4  S.  Ct.  466,  469; 
Northwesfcni  Mnt.  Life  fns.  Co.  v.  Colm   (1939, 

CCA-9).  102  F.  2d  74  at  77- 
Prudential  Ins.  Co.  v.   Winn   (CCA-9),   71   F.  2d 

126; 
Northern  Life  Ins.  Co.  v.  King  {CCA-9),  53  F.  2d 

613,  cert.  den.  385  U.  S.  944,  52  S.  Ct.  394; 
Northzvestcrn  Mut.  L.  Ins.  Co.  v.  Wiggins  (1926, 
CCA-9),  15  F.  2d  646,  cert.  den.  273  U.  S.  746, 
47  S.  Ct.  448; 
U.  S.  V.  Robins  (1942),  117  F.  2d  145  (syphilis); 
lones  V.  U.  S.  (1940),  112  F.  2d  282; 
Pilot  Life  Ins.  Co.  v.  Dickinson  (1938),  93  F.  2d 

765,  766,  767; 
Badey  v.  U.  S.  (1937),  92  F.  2d  456; 
Jejfress  v.  N.  Y.  Life  Ins.  Co.   (1935),  74  F.  2d 

874; 
Wharton  v.  Aetna  (1931),  48  F.  2d  37,  cert.  den. 

284  U.  S.  621,  52  S.  Ct.  9; 
Security  Life  Ins.  Co.  v.  Brimmer  (1929),  36  F.  2d 

176,  cert.  den.  281  U.  S.  744,  50  S.  Ct.  350; 
Mays  V.   New  Amsterdam   Cas.    Co.    (1913),   40 
App.  D.  C.  249,  cert.  den.  238  U.  S.  624,  35 
S.  Ct.  662; 
Atlantic  Life  Ins.  Co.  v.  Stringer  (1928),  28  F.  2d 
665. 
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The  law  raises  no  presumption  of  knowledge  of  falsity 
from  the  fact,  per  se,  that  the  representation  was  false. 

Southern  Dev.  Co.  v.  Silva  (1888),  125  U.  S.  247, 
at  258  (cited  with  approval  by  appellant  on  p.  9, 
its  Brief); 

Sentinel  Life  Ins.  Co.  v.  Blackmer  (1935),  77  F. 
2d  347. 

Kelley's  statement  that  he  had  "heart  trouble"  [R.  77\ 
was  the  expression  of  a  layman's  opinion,  and  entitled  to 
no  more  weight  or  value,  because  written,  than  if  he  had 
given  the  same  non-expert  conclusion  in  person,  at  the 
trial.  Though  admissible  (because  he  was  deadj,  that  and 
other  statements  of  Kelley  were  not  conclusive. 

Nelson  v.  Ferryman,  48  F.  2d  99,  101 ; 

Bushey  v.  Hedger,  40  F.  2d  417,  418; 

Royster  v.  Dist.  Judge  (1942),  128  F.  2d  197. 

XVI. 
Even  IF  Kelley's  Answer  to  Q.  13  "a"  Was  Knowingly 
Made  and  Wilfully  False,  Such  Misrepresentation 
Was  Waived. 

The  expert  produced  by  appellant  as  a  witness  on  its 
behalf  (Mr.  Posey)  testified  that  the  Insurance  Section 
of  the  Veterans'  Administration  placed  the  number 
"C  1783  255"  on  the  face  of  the  application  [R.  58]  be- 
fore the  application  was  accepted,  and  the  jury  had  the 
right  to  conclude  from  all  his  testimony  that  it  knezv 
that  Kelley  had  applied  for  compensation,  previously,  and 
hence  it  did  not  rely  on  Kelley's  answer  to  Question 
13  (a)    [R.  58]. 
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It  is  significant  to  note  the  admission  in  appellant's 
brief : 

"Mere  mention  of  the  application  for  compensation 
would  have  opened  the  door  to  an  examination  by 
the  insurance  officials  of  the  Veterans'  Administra- 
tion of  the  records  relating-  to  the  application  for 
compensation  and  this  would  haz'c  revealed  not  only 
the  diagnosis  of  aortitis,  but  also  the  fact  that  a 
blood  test  for  syphilis  was  positive"  (p.  12). 

Statements  in  a  brief  may  be  considered  as  admissions 
of  fact. 

O'Brien,    "Manual    Fed.    A  pp.    Proc",    3d    Ed. 
(1941),  p.  210,  n.  10. 

Appellant's  own  witness  (Mr.  Posey),  produced  and 
vouched  for  by  it,  testified  that  from  the  above-referred-to 
"C  number  on  the  application,  was  "very  likely"  placed 
on  the  application  before  it  was  accepted  [R.  218  J  ;  that 
the  Insurance  Section  had  an  index  of  all  applications 
for  compensation,  alphabetically  arranged  and  that  he 
was  positive  Kelley's  "C  number  was  that  index  [R. 
216] ;  that  a  "C"  number  is  assigned  to  each  applicant 
for  compensation,  and  it  was  "(juite  probable"  that  a  copy 
of  the  physical  examination  of  Oct.,  1931  |  Ex.  G, 
R.  109-1 15 J  was  on  file  when  it  discovered  Kelley's  "C" 
number — before  the  application  was  approved  or  the  pol- 
icy issued.  He  admitted  that  the  Insurance  Section 
checked  to  see  whether  Kelley  had  had  war  risk  term  in- 
surance before  the  application  was  approved,  and  that 
the    presence    of    the    "T"    number    on    the    application 
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['T-2015048,"  R.  58]  just  under  and  obviously  written 
after  the  "C"  number  was  looked  up  and  written  on 
the  application,  affirmed  such  fact,  and  that  the  same 
index  card  which  shows  the  "T"  number  also  shows  the 
"C"  number. 

Testimony  that  the  insurer  would  not  have  written  the 
policy  had  it  known  the  true  facts  is  not  conclusive  as  to 
the  materiality  of  the  misrepresentations,  as  a  matter  of 
law,  but  is  only  evidence  to  be  considered  by  the  jury. 

Pac.  Mutual  Life  Ins.  Co.  v-.  Johnson  (1934),  74 
F.  2d  367. 

The  Insurance  Section  of  the  Veterans'  Administration, 
made  an  investigation  of  its  oivn  records  (and  not  of 
some  other  department)  and  before  accepting  Kelley's 
application,  determined  that  he  had  applied  for  compensa- 
tion or  pension   [R.  191,  214-222]. 

As  a  result,  they  knew: 

1 :  That  two  answers  by  Kelley  in  his  application  were 
not  correct:    Ques.  13  (a)  or  13  (d)    [R.  58]. 

2:  That  Kelley  had  received  a  medical  examination  by 
the  Veterans'  Administration,  a  copy  of  the  diag- 
nosis being  in  the  Insurance  Section; 

3:  //  such  an  examination  was  "consulting"'  a  physician 
then  it  knew  Kelley's  answer  to  Q.  27  [R.  59]  was 
incorrect. 

As  the  Insurance  Section  of  the  appellant  actually  un- 
dertook to  make  investigations  of  its  own,  and  nothing 
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being  done  by  Kelley  to  prevent  that  investigation  from 
being  as  full  as  it  chose  to  make  it,  appellant  cannot  after- 
ward allege  that  misrepresentations  were  made,  particu- 
larly where  it  accepts  the  premiums  for  6>^  years  |  R. 
54,  55]  and  does  not  hurl  the  charge  oi  "fraud"  until 
after  the  one  person  best  able  to  meet  and  refute  the 
ugly,  sinister  accusation  has  had  his  lips  sealed  forever 
by  his  death. 

Sauthcrn  Dcv.  Co.  v.  Sik'a  (1888),  125  U.  S.  247 
(cited  with  api)r()val  by  appellant  on  \^.  9,  its 
Brief). 

"Knowledge  which  is  sufficient  to  lead  a  jirudent 
person  to  in(|uire  about  the  matter  (such  as  knowl- 
edge of  facts  inconsistent  with  statements  in  an  ajv 
plication),  when  it  could  have  been  ascertained  con- 
veniently, constitutes  notice  of  whatever  the  inquiry 
would  have  disclosed  and  will  be  regarded  as  knowl- 
edge of  the  facts." 

Columbian  etc.  Ins.  Co.  z:  Rodycrs  (1940).  116 
F.  2d  705;  cert.  den.  313  U.  S.  561,  61  S.  Ct. 
838; 

Mutual  Life  Ins.  Co.  r.  Sclby  (1896,  CCA-9), 
72  Fed.  980 :  { Where  insurer  knew  insured  had 
applied  for  a  Civil  War  veterans'  disability  pen- 
sion; "notice  was  thereby  given  to  the  insurance 
company  that  it  might,  on  examining  the  pension 
roll,  discover  further  i)articulars  concerning  its 
contents.")  ; 

Bowles  V.  Mutual  Benefit  Assn.  (1938),  99  F.  2d 
44; 
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Penn-Nafl  etc.  Co.  v.  Gen  I  Fin.  Corp.  (1926),  16 
F.  2d  36:  (Where  a  person  receives  information 
which  would  indicate  to  any  prudent  person  that 
a  fraud  had  been  committed  or  which  is  of  a 
suspicious  character,  the  jury  has  the  right  to 
infer  from  the  circumstances,  that  such  person 
actually  made  investigation  and  discovered  the 
fraud.); 

Farrar  v.  Policy  Holders'  Life  Ins.  Co.,  3  Cal. 
App.  2d  87,  39  P.  2d  229;  hearing  denied,  Calif. 
Supreme  Ct.,  1935:  (The  insured  knew  the  ap- 
plicant was  receiving  a  pension  for  physical  dis- 
ability as  a  Spanish-American  War  veteran. 
Held:  That  it  must  be  presumed  that  when  the 
insurer,  with  this  knowledge,  issued  the  policy 
and  accepted  and  retained  the  premiums,  it 
waived  the  insured's  misrepresentation  as  to  his 
condition  of  health.) 

It  is  submitted  that  appellant  did  not  sustain  the  burden 
of  proof  as  to  Question  13;  that  under  the  evidence,  it 
was  not  deceived,  nor  did  it  rely  on  the  insured's  answer. 
It  made  its  own  investigation.  Knowing  the  facts,  it  is- 
sued the  policy,  collected  and  retained  (and  still  retains — 
[R.  56-57])  the  premiums.  Its  assertion  of  "fraud"  is 
wholly  without  merit.  For  a  more  detailed  statement  of 
Mr.  Posey's  testimony,  see  I,  (H);  also  see  I,  (12)  and 
(C),  Appellee's  "Summary  of  the  Evidence,'"  this  brief. 
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XVII. 

Evidence  Which  Is  Uncontradicted  Is  Not  Necessarily 
to  Be  Accepted  as  True,  nor  Binding  on  the  Jury. 

Gunning  v.  Cooky,  281  U.  S.  90,  94,  50  S.  Ct.  231. 
233:  (cited  with  approval  in  Wood  Lbr.  Co.  v. 
Andersen  (1936,  CCA-9),  81  F.  2d  161,  cert, 
den.  297  U.  S.  723,  56  S.  Ct.  669,  and  by  ap- 
pellant, p.  10,  its  Brief)  ; 

Dains  V.  Coblens,  174  U.  S.  719,  727,  19  S.  Ct. 
832,  835; 

So.  Pac.  Co.  V.  Hanlon  (1925,  CCA-9),  9  F.  2d 
294,  296:  ("It  is  often  a  difficult  question  to 
decide  when  a  witness  is  in  a  legal  sense,  un- 
contradicted.") ; 

Travelers'  Ins.  Co.  v.  Price  (1940),  111  F.  2d 
776,  777;  cert.  den.  311  U.  S.  676,  61  S.  Ct.  43: 
("The  well-settled  rule  in  the  courts  of  the 
United  States  is  that  altliough  the  facts  may  be 
undisputed,  if  reasonable  men  might  draw  dif- 
ferent conclusions  from  them,  the  case  is  for  the 
jury.'')  ; 

Elzig  V.  Giidwangen  (1937),  91  F.  2d  434,  440; 

Best  V.  Dist.  of  Columbia  (1934),  291  U.  S.  411, 
54  S.  Ct.  487,  489. 
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XVIII. 

Weight  of  Expert  Testimony  for  Jury. 

The  jury  may  exercise  an  independent  judgment  in 
determining  how  far  it  will  follow  the  opinions  expressed, 
the  credibility  of  the  expert  witness  and  the  weight  to 
be  given  his  testimony ;  and  in  the  event  of  conflicting 
opinions,  to  resolve  such  conflicts    [R.   180-181]. 

Pence  v.  U.  S.  (1942),  U.  S 62  S.  Ct. 

1080    (Held:    credibility    of    doctor's    testimony 

clearly  for  the  jury)  ; 
Maryland  Cas.  Co.  v.  Stark  (1940,  CCA-9),  109 

R2d  212; 
U.  S.  V.  Bemis  (1939,  CCA-9),  107  F.  2d  894: 

(the    medical    findings    of    the    Government    are 

not  conclusive) ; 
U.  S.  V.  Hill  ( 1938,  CCA-9),  99  F.  2d  755 ; 
U.  S.  V.  Bodge  (1936)  85  F.  2d  433; 
U.  S.  V.  Burleyson  (1933,  CCA-9),  64  F.  2d  868; 
U.  S.  V.  Francis  (1933,  CCA~9),  64  F.  2d  865,  867; 
U.  S.  V.  Alger  {CCA-9),  68  F.  2d  592,  593; 
U.  S.  v.  Burke  (1931,  CCA-9),  50  F.  2d  653; 
U.  S.V.Dudley  {CCA-9),  64  F.  2d  743; 
U.  S.  V.  Gower  (1931),  50  F.  2d  370; 
Barksdale  v.  U.  S.  (1931),  46  F.  2d  762:    ("Medi- 
cal men  indulge,  very  generally,  in  theorizing  on 

the  affairs  of  life,  while  the  living  of  life  is  a 

very  practical  afifair."); 
Atlantic  Life  Ins.  Co.  v.  Stringer  (1928),  28  F.  2d 

665; 
32  C.  J.  S.,  ''Evidence",  Sec.  559  "a",  pp.  389-394; 

Sec.  569  "c",  p.  396;  Sec.   572,  p.  416  et  seq. 

(citing  9tk  Cir.). 
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And  this  court  has  stated,  recently,  that  where  medical 
testimony  is  conflicting,  "we  accept  the  interpretation 
which  supports  the  judgment.'' 

Maryland  Casualty  Co.  v.  Stark  (1940,  CCA-9), 
109  F.  2d  212  (citing-  5  C.  /.  S.,  pp.  425,  426, 
n.  31); 

Fidelity  &  Cas.  Co.  v.  Griner  (1930,  CCA-9),  44 
2d  706,  707. 

See,  also,  I,  (6),  (8),  (13),  (14)  and  (B),  Api>ellee's 
"Summary  of  the  Evidence,"  this  Brief. 

XIX. 

Kelley's  Answers  to  Q.  27  Were  Not  "Fraud," 
Sufficient  to  Avoid  the  Policy, 

As  hereinbefore  stated,  it  is  difficult  to  glean  from 
appellant's  brief  just  how  or  in  what  manner  the  in- 
sured's answers  to  the  complex  Question  27  were  "fraudu- 
lent." Does  it  claim  that  Kelley  had  been  "ill,"  as  "ill- 
ness" is  commonly  understood,  that  the  illness  was  of  suf- 
ficient severity  so  that  he  could  not  have  forgotten  about 
it,  and  that  his  denial  was  knowingly  false  and  made 
with  the  intention  to  deceive? 

Then,  Your  Honors,  z<.'hat  "illness"  does  appellant  re- 
fer to? 

Does  it  claim  that  he  "contracted  a  disease,"  as  "disease" 
is  commonly  known,  and  if  so,  what  disease? 

Does  the  appellant  claim  lliat  lie  should  have  set  forth 
that  he  had  syi)hilis,  when  there  is  not  a  word  of  testi- 
mony that  he  ever  ktww  he  had  that  malady?  Dr.  Bur- 
stein  testihed  that  he  examined  Kelley;  that  it  was  a  vnw- 


tine  examination  to  determine  entitlement  to  compensa- 
tion or  pension;  that  he  did  not  advise  Kelley  as  to  the  re- 
sult of  his  findings  and  that  he  had  no  authority  to  do  so 
[R.  116-118].  The  result  of  the  Wasserman  was  not 
disclosed  to  Dr.  Burstein  until  three  days  after  Kelley 
left  the  Veterans'  Administration  [R.  109,  113].  It  was 
never  disclosed  to  Kelley. 

Does  appellant  rely  wholly  upon  the  statements  made 
by  Kelley  in  his  applications  for  disability  pension  [R. 
75-78]  or  compensation  [R.  82-87]  wherein  Kelley 
claimed  he  had  "Rheumatism,  Heart  trouble,  trouble  with 
spine"  as  the  "uncontradicted  testimony"  that  Kelley  ac- 
tually had  one  or  more  of  these  "diseases'"  in  such  a  de- 
gree as  to  make  his  denial  in  his  insurance  application 
"fraud"  as  a  matter  of  law?  If  so,  which  of  these 
disorders  ? 

Or  does  appellant  claim  Kelley's  denials  that  he  (1) 
ever  suffered  any  injury,  (2)  been  prevented  by  ill  health 
from  attending  his  usual  occupation,  or  (3)  consulted  a 
physician  in  regard  to  his  health  since  date  of  discharge 
were  fraudulent  and  if  so,  which  of  these? 

Appellee  asks  these  questions  advisedly ;  for  example, 
appellant  refers  in  its  brief  as  Kelley's  reference  in  his 
compensation  claim  to  having  been  in  "Base  Hospital  48"; 
that  was.  of  course,  before  Kelley's  "date  of  discharge." 
Just  what  unspecified  errors  is  the  api^ellee  supposed  to 
hunt  out  and  meet?  Or  is  appellant  raising  points  for 
the  first  time,  on  appeal? 

At  the  outset,  appellee  urges,  with  emphasis,  that  as  the 
jury,  by  its  general  verdict,  determined  that  the  Insurance 
Section  knew  the  contents  of  the  claims  for  compensation 
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and  pension,  and  the  diagnosis  of  Kelley's  disabilities,  and 
knew  that  the  Veterans'  Administration  doctors  beheved 
he  had  aortitis  and  syphilis,  and  waived  the  misrepresenta- 
tion (XVI,  this  Brief),  then  any  question  as  to  whether 
Kelley's  answers  were  true  or  false  becomes  immaterial, 
and  the  jury's  verdict,  on  conflicting-  evidence,  weighed 
by  the  "law  of  the  case"  (11,  this  Brief),  was  conclusive. 

Any  conflicts  between  Kelley's  statements  in  his  insur- 
ance application  [R.  58,  59]  and  in  his  claims  for  disability 
pension  [R.  75-78]  or  compensation  |R.  82-87]  were  not 
conclusive  evidence  of  fraud ;  nor  were  his  claims  made 
in  the  i)ension  or  compensation  application  that  he  had 
certain  disorders,  conclusive  against  the  appellee  or  proof 
that  he  had  had  any  such  disorders;  those,  like  other  con- 
flicts, were  not  (|uestions  of  law,  but  questions  of  fact  for 
the  determination  of  the  jury. 

So.  Dev.  Co.  V.  Silva  (1888),  125  U.  S.  247.  258. 
cited  by  appellant  on  p.  9,  its  Brief; 

Berry  v.  U.  S.  (1941),  312  U.  S.  450.  61  S.  Ct. 
637; 

Jones  V.  U.  S.  ( 1940).  112  F.  2d  282; 

NortJnvestern  etc.  Ins.  Co.  v.  Colni  (CC/-9),  102 
F.  2d  74; 

Bailey  2'.  U.  S.  ( 1937),  92  F.  2d  456:  Where  vari- 
ous statements  made  by  insured  cannot  be  recon- 
ciled with  others  made  by  him  in  his  insurance 
ai)plication,  it  is  for  the  jury  to  say  which  state- 
ments were  true  and  which  were  false,  which 
were  innocently  and  which  fraudulently  made; 

Sentinel  Life  Ins.  Co.  r.  Blacknier  (  1935),  77  l<.  2d 
347; 

U.  S.  V.  Jorgensen  (1933,  CC'J-P),  66  F.  2d  292; 


U.  S.  V.  Francis  ( 1933,  CCA-9),  64  F.  2d  865 ; 
U.  S.  V.  Dudley  (1933,  CCA-9),  64  F.  2d  743; 
L/.  6'.  V.  Albano  {CCA-9),  63  F.  2d  677,  681 ; 

U.  S.  V.  Tyrakowski  (1931),  50  F.  2d  766,  770: 
"Which   (statements),  if  any,  were  true,  is  not 
within   our    province    to   decide.    Those   matters 
were  questions  of  fact  for  the  trial  court."; 

U.  S.  V.  Meserve  (1930,  CCA-9),  44  F.  2d  549, 
552; 

Hayden  v.  U.  S.  (1930,  CCA-9),  41  F.  2d  614; 

Security  Life  Ins.  Co.  v.  Brimmer  (1929),  36  F.  2d 
176;  cert.  den.  281  U.  S.  744,  50  S.  Ct.  350; 

La  Marche  v.  U.  S.  (1928,  CCA-9),  28  F.  2d  828; 

Nelson  Bros.  v.  Ferryman  (1931),  48  F.  2d  99. 

Strouse  v.  Union  Indemnity  Co.  (1933),  67  F.  2d 
528,  531: 
"Although  the  (insured)  had  admitted  in  a  prior  ap- 
plication for  other  insurance  that  he  had  had  a  rup- 
ture, this  was  not  conclusive.  It  was  for  the  jury 
to  determine  whether  the  plaintiff's  statement  .  .  . 
was  true  or  false." 

Appellant  concedes  (as  it  must)  that  a  representation 
is  not  fraudulent,  to  permit  avoidance  of  the  policy,  unless 
made  with  knowledge  of  its  falsity  (p.  9,  its  Brief,  and 
XV,  this  Brief).  As  also  elsewhere  noted  in  this  Brief, 
the  jury  had  a  right  to  conclude  that  Kelley's  answers 
in  his  application  for  compensation  and  pension  were  un- 
true, and  that  those  in  his  appHcation  were  true.  This 
they  might  well  have  done,   for  Dr.   Burnstein  had  seen 


Kelley  only  once,  and  his  tt'stiniony  was  not  conclusive; 
whereas  Dr.  Lenker,  the  railroad  doctor,  who  knew  Kelley 
over  a  period  of  years,  and  who  examined  Kelley  for  the 
policy,  found  none  of  the  ailments  mentioned  by  Kelley 
in  the  compensation  or  ])ension  a])i)lications,  and  from  the 
fact  that  Kelley  daily  performed  strenuous  tasks,  in  his 
vocation,  without  loss  from  work.  (See,  please,  1,  subs. 
5,  6,  7,  13,  14,  "Summary  of  Evidence,"  this  Brief). 

That  Kelley  lost  no  time   fr(jm  his  vocation  is  a   fact 

which  the  jury   had   a   right   to   consider   in   determining 

whether  or  not  he  was  in  good  health,  in  fact,  and  whether 

or  not  he  was  guilty  of  fraud. 

Jones  V.  United  States  (1940),  12  F.  2d  282; 

Northwestern  Mui.  Life  Ins.  Co.  v.  Wiggins 
(1927,  CCA-9),  15  F.  2d  646,  cert.  den.  273 
U.  S.  746,  47  S.  Ct.  448. 

"The  intent  to  deceive  in  misrepresenting  past  ill- 
ness is  a  question  for  the  jury.''     [R.  183,  184.] 

Prudential  Ins.  Co.  v.  Winn  (1934,  CCA-9),  71 
F.2d  126; 

Majestic  Sec.  Corp.  v.  Commissioner  (1941),  120 
F.  2d  12:  ("Intent  is  a  fact  to  be  established 
by  the  party  having  the  burden  of  proof."); 

United  States  i'.  Robins  (1941),  117  I-.  2(1  145: 

Sentinel  Life  Ins.  Co.  v.  Blacknicr  (1935).  77 
F".  2d  347:  (Misrepresentation  is  not  "false" 
unless  intentionally  and  wilfully  untrue)  ; 

Atlantic  Life  Ins.  Co.  v.  Stringer  (  1928),  28  V.  2d 
665. 
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Conflicts  in  the  testimony  as  to  the  condition  of  health 
of  the  applicant,  raises  a  question  of  fact,  to  be  determined 
by  the  jury. 

Moiilor  V.  American  Life  Ins.  Co.,  Ill  U.  S.  335, 
343,  4  S.  Ct.  446,  470; 

Maryland  Cas.  Co.  v.  Stark  (1940,  CCA-9),  109 
F.  2d  212:  (Where  medical  testimony  is  con- 
flicting, this  court  said  that  "we  accept  the  in- 
terpretation which  supports  the  judgment."); 

Bailey  v.  United  States  (1937),  92  F.  2d  456; 

United  States  v.  Bodge  (1936),  85  F.  2d  433; 

Mutual  Life  his.  Co.  v.  Frey  (1934,  CCA-9),  71 
F.  2d  259:  (The  insured  died  from  chronic 
heart  disease  two  months  after  the  policy  was 
delivered;  the  evidence  was  conflicting:  held,  jury 
question)  ; 

United  States  v.  Tyrakozvski  (1931),  50  F.  2d 
766,  770; 

Fidelity  &  Cas.  Co.  v.  Griner  (1930,  CCA-9),  44 
F.  2d  706,  707:  (Although  the  evidence  offered 
by  the  losing  party  showed  the  insured  had  an 
organic  disease,  this  Court  said:  "We  must  as- 
sume that  the  deceased  was  in  perfect  health,"  as 
that  was  an  issue  determined  by  the  jury)  ; 

Security  Life  Ins.  Co.  v.  Brimmer  (1929),  36  F.  2d 
\76,'cert.  den.  281  U.  S.  744,  50  S.  Ct.  350; 

Atlantic  Life  Ins.  Co.  v.  Stringer  (1928),  28  F.  2d 

665; 
.V.  Y.  Life  Ins.  Co.  v.  Moats  (1913,  CCA-9),  207 

Fed.  481 ; 
Jones  V.  United  States  (1940),  112  F.  2d  282; 
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Northwestern  Mutual  z:  CoJw  (1939,  CCA-Q), 
102  F.  2d  74; 

Mutual  Life  Ins.  Co.  v.  Prey  (1934,  CCA-9),  71 
F.  2d  259:  (This  court  again  said,  citing  North- 
western V.  Wig(/iiis,  9  Cir.,  16  F.  2(1  646,  that 
"good  health,"  "illness"  and  "disease"  must  be 
considered,  in  an  a])plication  for  insurance,  not 
in  the  light  of  scientific  technical  definitions,  but 
in  the  light  of  the  insured's  understanding  of  the 
terms.) 

Where  medical  testimony  is  conflicting  this  court  lias 
stated  the  rule  to  be  that  it  should  accept  the  interpretation 
which  supports  the  judgment. 

Maryland  Cas.  Co.  v.  Stark  (1940,  CCA-9),  109 
F.'2d  212. 

The  non-disclosure  of  a  disease  which  is  latent,  the 
existence  of  which  is  unknown  to  the  applicant,  will  not 
avoid  the  policy  or  relieve  the  insurer  of  liability. 

Mays  V.  New  Amsterdam  Cas.  Co.  (1913),  40  Api). 
D.  C.  249,  Cert,  den.,  238  U.  S.  624,  35  S.  Ct. 
662; 
Jeffress  7-.  A^   F.  Life  Lis.  Co.   (1935),  74  F.  2d 
874. 

If  the  insurer  wished  to  relieve  itself  in  instances  where 
the  non-disclosure  was  of  a  disease  of  which  the  insured 
had  no  knowledge,  it  could  so  provide  in  the  policy;  and 
the  absence  of  such  a  provision,  the  court  would  not  rcul 
such  a  provision  into  its  terms. 

Mouler  v.  Amcr.  Life  Lis.  Co.,  4  S.  C"t.  4f)6,  469, 

111  U.  S.  335; 
Pilot  Life  Lis.  Co.  -v.  Dickinson   (1938j,  93  1\  2d 

765,  766,  767. 


Where  the  question,  as  here,  was  whether  the  insurer 
consuhed  a  "physician"  [R.  59,  Q.  27],  treatment  by  a 
chiropractor  is  exchided  and  need  not  be  disclosed.  Only 
a  legally  licensed  physician  or  doctor  of  medicine  was  con- 
templated. 

Jackson  V.  Nafl  Life,  etc.  Co.    (1939),  90  P.  2d 
1097,  150  Kan.  86  (chiropractor)  ; 

A^   Y.  Life  Lis.  Co.  v.  Modzelezvski  (1934),  255 
N.  W.  299,  267  Mich.  296  (chiropractor)  ; 

Le  Grand  v.  Security  Ben.  Assn.  (1922),  240  S.  W. 
852,  210  Mo.  App.  700  (osteopath)  ; 

Western,  etc.  Lns.  Co.  v.  Angel  (1922),  134  N.  E. 
671,  77  Ind.  App.  665; 

Isaacson  v.  Wisconsin  Cas.  Assn.,  203  N.  W.  918; 

Sec.  2409,  Calif.  Business  and  Professions  Code, 

Sec.  15,  Act.  4811,  Deering's   "General  Laws  of 
Calif.,"  1937  Ed. 

Being  examined  by  a  physician  is  not  "consulting  a 
physician"  and  the  examination  of  the  deceased  veteran 
by  Dr.  Burstein,  who  testified  that  he  told  the  veteran 
nothing,  and  did  not  prescribe  for  him,  or  give  him  any 
advice,  was  not  a  "consultation"  and  hence  the  answer  of 
the  veteran  was   not   false  or   a  misrepresentation. 

Mutual  Reserve  Life  his.  Co.  v.  Dohlcr  (CCA-9), 
137  Fed.  550. 

For  "consult"  means  to  discuss  something  together,  to 
ask  advice;  giving  advice  as  to  proper  treatment  to  be 
pursued ;  receiving  professional  advice ;  an  examination  for 
the  purposes  of  treatment  and  the  term  does  not  include 
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an  examination  for  the  purpose  of  securing  a  pension,  or 
a  routine  examination    [R,   116J. 

Halvcrson  v.  United  States,  121  F.  2d  420,  cert, 
den.  62  S.  Ct.  412,  cited  by  appellant  p.  14,  its 
Brief; 

Atlantic  Life  Ins.  Co.  v.  Stringer,  28  F.  2d  665; 
Harvey  v.  Metropolitan  Ins.  Co.,  62  A.  600,  602; 
Winn  V.  Modern  Woodman,  137  S.  W.  272; 
Union  Pacific  v.  Graddy.  41  N.  W.  809; 
Sco field  z:  Metropolitan  Ins.  Co.,  64  A.  1107,  1109; 
Modern  Woodman  v.  Miles,  97  N.  E.  1009; 
Elliot  V.  Grand  Lodge,  95  S.  W.  2d  829,  833 ; 
Nafl  Americans  v.  Ritch,  180  S.  W.  488,  489; 
A^.  Y.  Life  Ins.  Co.  v.  Franklin,  87  S.  E.  584,  587 ; 
Mutual   Reserve   v.    Dobler    {CCA-9),    137    Fed. 

550,  556; 
Farmers  Ins.  Co.  v.  Dalheim,  24  N.  Y.  Supp.  2d 

89,  91 ; 
No.  Life  Ins.  Co.  v.  King  {CCA-9),  53  F.  2d  613, 

cert.  den.  285  U.  S.  544,  52  S.  Ct.  394; 
Prudential  Ins.  Co.  v.   Winn    {CCA-9),  71   F.  2d 

126. 

Nor  was  the  insured  "treated"  by  Dr.  Burstein:  for 
being  "treated"  implies  medical  treatment,  including  care: 
asking  and  seeking  advice;  and  Dr.  Burstein  testified  he 
gave  neither  [R.  116-118]. 

Mod.  Woodmen  v.  Miles,  97  N.  E.  1009.  1010; 

Rodriques  v.  Life  Ins.  Soc.,  145  .S.  W.  2(\  1077. 
1080:  (where  insured  lost  no  time  from  work; 
whether  "treated"  by  a  physician,  lield  jury  ([ues- 
tion). 


Nor  is  the  insured  required  to  disclose  the  fact  of  con- 
sulting a  physician  for  slight  or  temporary  ailments;  the 
jury  had  the  right  to  believe  that  if  he  had  any  ailment 
prior  to  making  the  application,  the  same  came  under  this 
rule,  ( 1 )  from  the  report  of  perfect  health  made  by  the 
medical  examiner  at  the  time  the  insurance  was  applied 
for;  (2)  the  insured's  uninterrupted  work  record;  (3) 
the  letter  to  him  by  the  Veterans'  Administration  that  his 
disability  was  less  than  10% — to-wit:  from  0%  to  9%, 
surely  of  slight  degree  to  the  mind  of  the  insured. 

Wharton  z\  Aetna  Life  Ins.  Co.,  48  F.  2d  37  (cit- 
ing Mutual  Reserve  v.   Dohler    (CCA-9),    137 
Fed.  550,  with  approval) ; 
Ocean  Accident  Co.  v.  Rubin  {CCA-9),  73  F.  2d 

157; 
N.  Y.  Life  V.  Moats  {CCA-9),  207  Fed.  481: 
(holding  that  whether  answers  were  knowingly 
false,  in  an  action  by  a  beneficiary,  is  for  the 
jury  and  motion  for  judgment  non  obstante  ver- 
dict o  was  properly  denied) : 
Mutual  Life  Ins.  Co.  v.  Selby  {CCA-9).  72  Fed. 

980; 
N.  Y.  Life  Ins.  Co.  r.  King   (CCA-9).  S3  F.  2d 

613,  cert.  den.  285  U.  S.  544,  52  S.  Ct.  394; 
Prudential  Ins.  Co.  v.   Winn    {CCA-9).  71   F.  2d 
126. 
^Mlether  an  insured's  statement  that  he  had  not  "con- 
sulted" or  been  "attended"  by  a  physician  constitutes  fraud 
is  a  question  of  fact  for  the  jury. 

Prudential  Ins.  Co.  v.  Winn  (1934,  CCA-9),  71 
F.  2d  126:  (where  insured  consulted  three 
physicians,  contrary  to  his  statement,  but  took 
no  treatments  from  them  and  a  doctor  who  subse- 
quentlv  examined  him  found  that  his  disorders 
were  temporary  and  not  serious). 


From  the  letter  the  Government  wrote  Kelley  [Ex.  H, 
R.  128-129],  the  jury  had  a  right  to  infer  and  conclude 
that  Kelley  understood  from  the  letter  that  the  only  dis- 
order which  its  doctors  found  was  "aortitis"  and  that  it 
was  of  little  significance;  and  from  the  terms  "mild"  and 
''less  than  25%,"  and  from  the  letter's  denial  of  his  claim 
because  his  disability  did  not  exist  ''to  a  degree  of  10% 
or  more,"  he  had  a  right  to  assume  that  the  disorder  was 
0%  or  1  %  :  and  that  weighed  with  his  regularity  of  em- 
ployment, he  honestly  and  in  good  faith  believed  that  the 
disorder  did  not  constitute  a  "disease"  or  make  him  other 
than  in  "good  health."  (See  I,  subs.  (14),  (13),  (10), 
(D),  (5),  (6),  (H),  (K),  (L)  and  (M),  appellee's 
"Summary  of  the  Evidence,"  this  Brief.) 

United  States  v.  Golden,  34  F.  2d  367,  at  373 : 

"The  government,  through  its  doctors,  knew  more 
about  the  prospect  of  (plaintiff's)  recovery  than  he 
did.  The  plaintiff  had  a  right  to  rely  upon  their 
statements;  they  were  skilled  in  medicine,  he  was  not. 

"Furthermore,  the  representation  that  he  was  not 
totally  and  permanently  disabled,  implied  by  his  ap- 
plication, was  induced  by  the  representations  of  the 
government  doctors.  Certainly  one  party,  whose 
own  agents  inducted  the  misstatement,  if  there  was 
one,  cannot  claim  estoppel  against  the  other,  who 
relied  thereon." 

If  appellee's  manner  of  handling  this  "point"  [as  to  Q. 
27]  has  not  been  as  clear-cut  as  Your  Honors  would  ha\e 
desired,  it  is  submitted  that  the  appellant  was  not  \ery 
helpful  in  specifying  the  particulars  wherein  it  claimed 
the  insured's  answers  to  Questions  25,  26  and  27  compelled 
a  verdict  in  its  favor.     The  appellee-beneticiary  urges  that 


—so- 
viewing  the  evidence,  as  this  Court  has  stated  it  must, 
with  the  presumptions  and  inferences  drawn  in  favor  of 
the  insured,  and  in  the  Hght  of  "law  of  the  case,"  the 
appellant  did  not  establish  legal  fraud  by  clear,  cogent, 
convincing  and  satisfactory  proof,  and  that  at  the  most, 
only  conflicts  were  created;  and  as  to  them,  the  general 
verdict  of  the  jury  was  conclusive  (see,  please,  I,  subs. 
"A"  to  "M,"  inch,  this  Brief). 

XX. 
There  Is  No  Federal  General  Common  Law. 

Alameda  Co.  v.  United  States  (1942,  CCA-9),  124 
F.2d  611; 

Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64,  78;  58  S. 
Ct.  817,  822;  114  A.  L.  R.  1487. 

XXI. 

Law,  Between  Insured  and  Insurer,  Generally,  Applies. 

"When  the  United  States  enters  into  contract  rela- 
tions, its  rights  and  duties  therein  are  governed  gen- 
erally by  the  law  applicable  to  contracts  between 
private  individuals." 

Lynch  v.  United  States  (1934),  292  U.  S.  571,  54 
S.  Ct.  840,  843. 
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XXII. 

Judgment  Should  be  Affirmed  for  Lack  of  Proper 
Specification  of  Errors  (Rule  20,  Sub.  2,  "d," 
Rules,  CCA  9th  Cir.) 

The  Specification  of  Errors  relied  on  by  the  appellant 
[p.  2,  its  Brief,  and  R.  165-166J  is  that  the  defendant  had 
established,  as  a  matter  of  laiv,  that  the  policy  sued  upon 
had  been  obtained  by  fraudulent  representations  made  by 
the  insured  in  his  application  for  the  policy. 

Such  lack  of  specific  designation  of  error  not  only  makes 
it  impossible  for  the  appellee  to  get  to  and  answer  the! 
"vital  issues,"  and  increases  the  labors  of  this  Court, 
but  the  failure  to  observe  Rule  20,  sub.  2(d)  is  ground 
for  affirmance  of  the  judgment. 

Rule  20,  sub.  2(d),  Riiles,  CCA,  9th  Circuit; 

O'Brien,  "Manual  of  Fed.  App.  Proc.,"  3d  Ed. 
(1941),  pp.  209-211,  and  cases  cited  notes  5,  7, 
8,  16,  17; 

Humphreys  Gold  Corp.  v.  Lends  (1937,  CCA-9), 
90  F.  2d  896,  898,  899. 

By  reference  to  the  "Summary  of  the  Argument"  (p. 
4,  its  Brief),  it  will  be  noted  that  under  paragraph  "2" 
thereof,  and  also  pages  15-17,  ap])ellant  raises  a  point  not 
included  in  the  Specifications,  and  one  not  properly  before 
this  Court,  as  there  has  been  no  cross-appeal  by  the  ap- 
pellee. Under  its  paragraph  "1,"  the  appellant  apparently 
relies  upon  a  reversal,  based  on  its  claim  that  the  uncon- 
tradicted evidence  showed  that  the  answers  of  the  insured 
to  Question  13  (a)  |  R.  58 1,  and  Question  27  |K.  59 1 
were  misrepresentations  made  by  the  insured  with  (1) 
knowledge  of  their  falsity,  and  with  (2)  intent  to  deceive, 


—52— 

and  (3)  that  the  Government  relied  thereon.  Just  what 
parts  of  the  complex  Question  27  were  falsely  answered, 
appellant  does  not  state.  Neither  this  Court  nor  an  ap- 
pellee should  be  required  to  search  for  "scattered  and  dis- 
sipated" specihcations  of  error.  (See  six  opening  para- 
graphs, "point"  XIX.  this  Brief,  for  typical  illustration.) 

XXIII. 
Conclusion. 

It  is  conceded  that  there  are  decisions,  which  under  a 
different  set  of  facts,  reach  a  conclusion  apparently  ad- 
verse to  the  appellee,  here. 

"In  reading  a  judicial  opinion  to  determine  the 
rule  of  law  laid  down,  the  language  of  the  court  must 
be  read  in  the  light  of  the  facts  before  it." 

United  States  v.   Thompson    (1937,   CCA-9),   92 
F.2d  135; 

Commissioner    v.    W.    U.    Life    Ins.    Co.    (1932, 
CCA-9),  61  F.2d  207; 

Julian  Pet.   Co.  v.   Courtney   (1927.   CCA-9),  22 
F.  2d  360; 

Tomlinson  v.  Coe  (1941),  123  F.  2d  65. 

This  court  has  frequently  stated  that  in  these  Govern- 
ment insurance  cases,  more  than  any  others,  the  facts  in 
one  case  vary  greatly  from  those  in  the  next.  It  is  also 
respectfully  submitted  that  the  Court's  attention  to  one 
phase  of  the  law  may  be  made  with  considerable  emphasis 
in  one  case,  and  not  referred  to  in  the  briefs  of  either 
party,  in  the  next.  In  some,  the  doctrines  of  the  "law  of 
the  case"  and  waiver  or  non  reliance,  were  not  applicable, 
as  they  are  here. 
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That  there  were  conflicts  in  the  evidence,  that  presump- 
tions and  inferences  favored  the  insured,  that  the 
Veterans'  Administration  had  knowledge  of  all  the  facts 
before  it  issued  the  policy,  that  the  jury  was  not  bound  by 
the  testimony  or  tindings  of  Government  doctors,  or  even 
that  Mr.  Posey  testified  at  all,  has  been  evidently  over- 
looked by  the  appellant. 

Appellee  urges  that  the  judgment  should  be  affirmed  for 
want  of  proper  or  sufficient  specifications  of  error  (XXII, 
this  Brief).  And  if  not  for  that  reason,  then  since  all 
questions  of  fact  were  fully  and  fairly  presented  to  the 
jury,  upon  instructions  acceptable  to  the  appellant,  and 
the  jury's  general  verdict  was  for  appellee,  and  the  Dis- 
trict Judge  refused  to  disturb  the  verdict,  the  judgment 
should  be  affirmed. 

Respectfully  submitted, 

Sylvester  Hoffmann, 

Attorney  for  Appellee. 

September,   1942. 
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FOREWORD 


The  principal  purpose  of  this  reply  brief  is  to 
answer  the  appellee's  contentions  based  upon  the  trial 
court's  charge  to  the  jury  (R.  171-188)  and  the  depo- 
sition of  Richard  B.  Posey  (R.  191-230),  neither  of 
which,  except  for  small  portions  of  Mr.  Posey's  depo- 
sition (R.  90-107)  (in  effect  conceded  by  the  appellee 
to  be  immaterial  (Br.  7)),  were  in  the  record  as 
printed  and  filed  in  this  Court  when  the  Government's 
original  brief  was  filed.  (They  were  added  later  pur- 
suant to  stipulations  (R.  169-170,  189)  which  were 
sought  by  tlie  ajipellee  after  she  had  previously  stipu- 
lated that  the  portions  of  the  deposition  in  the  original 
record  were  sufficient   (R.  168).     Under  tlie  circum- 
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stances  the  appellee  is  scarcely  justified  in  her  state- 
ment that  the  Government  "ignores"  Mr.  Posey's 
deposition  (Br.  2)). 

THE  APPELLEE'S  CONTENTIONS  AS  TO  KNOWLEDGE  ON  THE 
PART  OF  THE  INSURANCE  SECTION  OF  THE  FALSITY  OF 
KELLEY'S  REPRESENTATIONS  THAT  HE  HAD  NOT  APPLIED 
FOR  COMPENSATION  OR  PENSION  ARE  WITHOUT  MERIT 

There  is  no  merit,  we  submit,  in  the  appellee's  con- 
tentions that  the  evidence  justified  a  finding  that  the 
Insurance  Section,  before  approving  Kelley's  applica- 
tion for  insurance,  made  an  investigation  and  knew 
(1)  that  his  negative  answers  to  the  questions  as  to 
whether  he  had  ever  applied  for  compensation  or 
pension  were  false  and  (2)  that  the  Government  doc- 
tors had  discovered  the  aortitis  and  syphilis  (Br.  9). 
The  existence  of  those  diseases  was  manifestly  incon- 
sistent with  good  health  required  by  the  statute.  And 
the  presumption  of  regularity  of  official  acts  would 
preclude  a  finding,  in  the  absence  of  substantial  evi- 
dence to  support  it,  that  the  Insurance  Section  had 
approved  the  application  without  further  investigation 
or  examination,  with  knowledge  that  the  reports  of 
examinations  made  by  a  medical  board  of  Govern- 
ment physicians  and  of  a  laboratory  finding  disclosed 
the  existence  of  such  diseases  less  than  seven  months 
previously. 

The  appellee's  contention  that  her  position  is  sup- 
ported by  Mr.  Posey's  deposition  will  not  bear  anal- 
ysis. The  deposition  contains  nothing  to  justify  an 
inference  that  the  Insurance  Section,  at  the  time  in 
question,  was  in  fact  aware  of  the  discovery  of  the 
diseases  or  even  that  it  was  aware  that  Kelley  had 


applied  for  compensation.  Mr.  Posey  deposed  in  this 
connection  that  the  Insurance  Section  was  instructed 
to  rely  on  the  answers  in  an  ai)plication  for  insurance 
(R.  199).  In  the  instant  case  these  included,  of  course, 
the  negative  answers  to  the  questions  as  to  whether 
Kelley  had  ever  applied  for  compensation,  training 
allowance,  Government  insurance,  or  pension  (R.  58). 
There  is  no  reason  to  infer  that  knowledge  on  the  part 
of  the  Insurance  Section  of  the  existence  of  a  ''C" 
number  for  Kelley  would  put  them  on  notice  that  any 
of  the  answers  were  false.  As  Mr.  Posey  in  effect 
deposed,  the  existence  of  a  "C"  number  for  a  person 
showed  merely  that  there  was  a  *'C"  file  for  him  in 
the  Central  Office  of  the  Veterans'  Administration  at 
"Washington  '' whether  or  not  it  was  compensation  or 
what  not"  (R.  218).  Compensation,  training  allow- 
ances, insurance,  or  pensions  (disability  allowances) 
are  not  the  only  benefits  which  a  World  War  veteran 
was  eligible  to  claim.  He  might,  for  example,  merely 
have  sought  dental  treatment  for  which  the  statute  also 
provided  (Act  of  August  9,  1921,  c.  57,  sec.  13,  42  Stat. 
147, 152,  World  War  Veterans'  Act,  1924,  as  amended, 
sec.  202  (r),  38  U.  S.  C.  A.  483). 

The  appellee,  moreover,  has  misinterpreted  Mr. 
Posey's  deposition  to  the  effect  that  it  was  "quite 
probable"  that  a  copy  of  the  physical  examination  of 
October  1931,  was  on  file  with  the  Insurance  Section 
before  it  approved  the  insurance  application  (Br.  6, 
33).  Mr.  Posey  deposed  in  this  connection  merely 
that  it  as  ''quite  possible"  that  a  copy  of  the  report 
was  in  the  *'C"  file  at  that  time.     He  used  the  phrase 


"quite  probable"  only  in  adding  that  if  an  award  of 
benefits  had  been  made,  it  was  ''quite  probable  it  had 
been  received  by  this  time"  (R.  220-221).  No  award 
of  benefits  had  been  made  to  Kelley.  Both  of  his 
claims  had  been  disallowed.  It  is  submitted  that  Mr. 
Posey  obviously  did  not  mean  that,  in  the  absence  of 
an  award  of  benefits,  there  was  more  than  a  possibility 
that  a  copy  of  the  report  had  reached  Washington  at 
the  time  in  question.  In  any  event,  he  deposed  that 
he  did  not  think  that  the  Insurance  Section  ''drew  the 
C  file"  (R.  217). 

Moreover,  the  court  instructed  the  jury  to  the  effect 
that  even  if  the  report  were  in  the  file  concerning  the 
claim  for  compensation,  knowledge  of  its  contents  was 
not  to  be  imputed  to  the  Director  in  passing  on  the 
application  for  insurance  (R.  184).  The  appellee, 
moreover,  did  not  except  to  this  instruction  and,  under 
the  principle  which  she  herself  invoked  (Br.  1,  12-15), 
the  rule  of  law  applied  by  that  instruction  became  the 
law  of  the  case.  In  any  event,  the  instruction  is 
wholly  in  accord  with  the  principle  announced  by  this 
Court  in  United  States  v.  Biggins,  65  F.  (2d)  750,  re- 
hearing denied  July  1933  which,  as  stated  in  the  Gov- 
ernment's original  brief  (p.  14),  has  been  applied  in 
other  cases  where  the  facts  were  substantially  identical 
with  those  in  the  instant  case.  In  the  Riggins  case  it 
was  said  (p.  751)  that  the  plaintiff  "deliberately  and 
intentionally  made  a  false  statement  in  his  own  behalf 
to  secure  an  advantage  over  the  Government  of  the 
United  States.  There  is  no  reason  why  he  should  be 
heard  to  say  that  the  government  did  not  rely  upon 


his  statements. ' '  It  would  seem  manifest  that  the  same 
rule  is  equally  applicable  to  the  appellee  in  the  instant 
case. 

THERE  IS  NO  MERIT  IN  APPELLEE'S  CONTENTION  TO  THE 
EFFECT  THAT  THE  GOVERNMENT  IS  PRECLUDED  FROM  MAIN- 
TAINING ITS  CONTENTIONS  BY  THE  COURT'S  CHARGE  TO  THE 
JURY  TO  WHICH  NO  EXCEPTION  WAS  TAKEN 

The  appellee  appears  to  contend  that  the  Govern- 
ment is  precluded  from  urging  that  the  denial  of  its 
motion  for  a  directed  verdict  was  erroneous  by  the 
court's  instructions  to  the  jury  in  regard  to  presump- 
tions to  which  no  exception  was  taken  by  either  party 
(Br.  24).  It  is  submitted,  however,  that  the  trial 
court,  having  denied  the  motion  for  a  directed  verdict, 
had  no  occasion  to  and  did  not  include  in  its  instruc- 
tions to  the  jury  any  rule  of  law  relating  to  the  effect 
of  a  presumption  applicable  to  its  ruling  on  the  mo- 
tion. The  portion  of  the  charge  upon  which  the  ap- 
pellee chiefly  relies,  to  the  effect  that  the  presmnptions 
of  innocence  of  crime  or  w^rongdoing  on  the  part  of 
Kelley  and  of  fairness  and  regularity  in  his  transac- 
tions with  the  Government  were  "evidence,"  was  man- 
ifestly not  intended  by  the  court  as  the  announcement 
of  a  rule  that  such  presumptions  themselves  consti- 
tuted evidence  sufficient  alone  to  take  the  case  to  the 
jury.  For  the  court  made  it  clear  that  such  a  pre- 
sumption '^remains  as  evidence  in  the  case"  only  until 
''rebutted  by  a  preponderance  of  contrary  evidence" 
and  that  it  "disappears  *  *  *  if  the  defendant 
produces  sufficient  evidence  to  preponderate  against 
it."  If,  however,  the  meaning  of  the  instruction  were 
left  in  doubt  in  this  coimection,  it  should  be  construed 
in  favor  of  the  Government,  since  no  such  force  and 
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effect  as  that  urged  by  the  appellee  may  be  given  to 
such  a  presumption  in  determining  the  sufficiency  of 
the  evidence  to  present  a  jury  question  in  a  case  where, 
as  here,  the  determination  of  that  question  involves 
the  construction  of  a  federal  statute.  In  the  instant 
case,  the  question  presented  by  the  motion  for  a  di- 
rected verdict  was  whether  the  evidence  compelled  a 
finding  of  fraud,  within  the  meaning  of  the  provision 
in  Section  307,  World  War  Veterans'  Act,  1924,  as 
amended,  38  U.  S.  C.  518,  that  "policies  of  insurance 
*  *  *  shall  be  incontestable  *  *  *  except  for 
fraud,  *  *  *."  Contrary  to  the  view  apparently 
urged  by  the  appellee,  the  effect  of  the  presumptions 
in  question  in  that  connection  is  not  governed  by  local 
statutes  or  decisions  but  by  federal  law.  In  Prudence 
Realization  Corporation  v.  Geist,  >'o.  757,  October 
Term  194 L,  decided  April  27,  1942,  62  S,  Ct.  978,  982, 
the  Supreme  Court  said,  ''In  the  interpretation  and 
application  of  federal  statutes,  federal  not  local  law 
applies."  And  see  Alameda  County  v.  United  States, 
124  F.  (2d)  611,  616,  upon  which  the  appellee  relies 
(Br.  p.  50),  in  which  this  Court  suggested  that  the 
statement  in  Erie  B.  Co,  v.  Tompkins,  304  U.  S.  64, 
78  (also  relied  on  by  the  appellee  (Br.  50)  )  that  there 
"is  no  federal  general  common  law"  was  too  broad  be- 
cause it  was  apparent  from  previous  decisions  of  the 
Supreme  Court  that  such  law  applies  where  a  federal 
statute  controls.^    That  federal,  not  local,  law  is  ap- 


^  A  similar  view  was  expressed  by  Mr.  Justice  Jackson  in  a  con- 
curring opinion  in  Doench,  Duhme  &  Co.  Inc.  v.  F.  D.  I.  C,  315 
U.  S.  447,  469,  et  seq.  which,  it  will  be  noted,  was  decided  prior  to 

Prudence  Realization  C or f  oration  v.  Geist^  supra. 


plicable  in  determining  the  sufficiency  of  the  evidence 
to  present  a  jury  question  in  a  war- risk  insurance  case 
where,  as  here,  the  Government's  defense  is  based 
upon  fraud,  is  further  shown  by  the  recent  decision 
of  the  Supreme  Court  in  Pence  v,  United  States,  ^^^k 
605,  October  Term,  1941,  decided  May  It,  19-h2,  316 
U.  S.  332,  Q?.  S.'Ct.  1080,  in  which  it  was  held  that 
statements,  as  in  the  instant  case,  made  by  the  de- 
ceased insured  in  conflict  with  the  represej:itations  in 
his  application  for  insurance,  compelled  the  conclusion 
that  he  had  obtained  his  insurance  by  fraud  and  re- 
quired the  direction  of  a  verdict  in  favor  of  the  Gov- 
ernment. It  should  be  noted,  moreover,  that  the  de- 
cision in  that  case  disposed  of  a  contention,  similar  to 
one  made  by  the  appellee  in  the  instant  case  (Br.  9, 
41,  42)  that  conflicts  between  representations  in  the 
application  for  insurance  and  representations  in  the 
insured's  claims  for  compensation  and  other  benefits 
presented  a  question  for  the  jury  as  to  w^hich  of  the 
conflicting  representations  were  true. 

.     Leo  V.  SiLVERSTEIN, 

United  States  Attorney. 
Daniel  Dillon, 
Attorney,  Department  of  Justice. 

Francis  M.  Shea, 

Assistant  Attorney  General. 

Lester  P.  Schoene, 

Director,  Bureau  of  War  Eisk  Litigation. 
Wilbur  C.  Pickett, 
Fendall  Marbury, 

Attorneys,  Department  of  Justice. 
October  1942. 
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WHITTIER  MUTUAL  ORANGE  AND  LEMON 
ASSOCIATION,   a   corporation. 

Defendant.   [1*] 


No.  1635-BH 
Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

INDEX  MUTUAL  ASSOCIATION, 
a  corporation, 

Defendant. 


No.  110-Civil-SD   (BH) 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CHULA  VISTA  MUTUAL  LEMON  ASSOCIA- 
TION, a  corporation  organized  and  existing 
under  the  laws  of  California, 

Defendant. 


•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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AGREED  STATEMENT  OF  THE  CASE  FOR 
USE  ON  APPEAL,  UNDER  RULE  76  OF 
THE  RULES  OF  CIVIL  PROCEDURE. 

The  above  entitled  five  cases,  together  with  five 
other  cases  of  the  same  nature,  in  all  of  which  the 
United  States  of  America  was  plaintiff,  and  in  all 
of  which  the  same  relief  was  sought,  were  con- 
solidated for  trial  and  were  tried  as  such  in  the 
above  entitled  Court. 

This  agreed  statement  of  the  case  is  prepared 
and  agreed  to  for  use  on  and  in  connection  with 
the  appeal  of  the  appealing  defendants  in  each 
of  the  following  designated  five  cases,  to-wit: 

No.  1596-BH 
Civil 

No.    1    UNITED   STATES   OF   AMERICA, 

Plaintiff, 

vs. 

LaVERNE  CO-OPERATIVE  CITRUS 
ASSOCIATION,  a  corporation, 
GLENDORA  CO-OPERATIVE 
CITRUS  ASSOCIATION,  a  corpo- 
ration, and  UPLAND  ORCHARDS, 
INC.,   a   corporation, 

Defendants.  [2] 
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No.  1597-BH 
Civil 

No.    2     UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

VENTURA  COUNTY  ORANGE  AND 
LEMON  ASSOCIATION,  a  corpo- 
ration, 

Defendant. 


No.  1620-BH 
Civil 

No.    3    UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WHITTIER  MUTUAL  ORANGE  AND 
LEMON  ASSOCIATION,  a  corpo- 
ration, 

Defendant. 


No.  1635-BH 
Civil 

No.    4    UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

INDEX  MUTUAL  ASSOCIATION, 
a  corporation, 

Defendant. 
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No.  110-Civil  SD  (BH) 

No.    5     UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

CHULA     VISTA     MUTUAL     LEMON 
ASSOCIATION, 

Defendant. 
For  the  sake  of  convenience  and  to  abbreviate 
the  record, 

Case  No.  1   will  be  designated  as  the  La  Verne 
Case, 

Case  No.  2  as  the  Ventura  Case, 
Case  No.  3  as  the  Whittier  Case, 
Case  No.  4  as  the  Index  Case,  and 
Case  No.  5  as  the  Chula  Vista  case.  [3] 


LA  VERNE  CASE. 

;  In  the  District  Court  of  the  LTnited  States 

In   and   for   the    Southern   District   of    California 

Central   Division 

No.   1596-BH 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

LA  VERNE  COOPERATIVE  CITRUS  ASSO- 
CIATION, a  corporation;  GLENDORA  CO- 
OPERATIVE CITRUS  ASSOCIATION,  a 
corporation;  UPLAND  ORCHARDS,  INC.,  a 
corporation, 

Defendants. 
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COMPLAINT  TO  ENJOIN  VIOLATIONS  OF 
ORDER  OF  THE  SECRETARY  OF  AGRI- 
CULTURE 

L 

This  action  is  brought  by  the  United  States, 
through  the  United  States  Attorney  for  the  South- 
ern District  of  California,  under  the  direction 
of  the  Attorney  General  of  the  United  States,  and 
at  the  request  and  under  the  authority  of  the  Sec- 
retary of  Agriculture  of  the  United   States. 

II. 

The  defendant  La  Verne  Co-Operative  Citrus  As- 
sociation is  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  California  and  has 
its  principal  place  of  business  at  1941  Lincoln 
Avenue,  La  Verne,  Los  Angeles  County,  California. 

III. 

The  defendant  Glendora  Co-Operative  Citrus  As- 
sociation is  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  California  and  has 
its  principal  place  of  business  at  South  Vermont 
Avenue  and  Santa  Fe  Tracks,  Glendora,  Los  An- 
geles County,  California. 

IV. 

The  defendant  Upland  Orchards,  Inc.,  is  a  cor- 
poration organized  and  existing  under  the  laws 
of  the  state  of  California  and  has  [4]  its  principal 
place  of  business  at  225  Stowell  Street,  Upland, 
Los   Angeles   County,    California. 
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V. 

This  proceeding  is  brought  under  section  8a  (6) 
of  the  Act  of  May  12,  1933  (48  Stat.  31,  U.S.C, 
Title  7,  section  608a  (6),  as  amended  August  24, 
1934,  49  Stat.  672)  and  as  reenacted  and  amended 
in  the  Agricultural  Marketing  Agreement  Act  of 
1937,  approved  June  3,  1937  (Public  No.  137,  75th 
Congress)  (the  said  Act  of  May  12,  1933,  as  re- 
enacted  and  amended  being  hereinafter  referred  to 
as  "the  Act"),  investing  the  several  District  Courts 
of  the  United  States  with  jurisdiction  specifically 
to  enforce  and  to  prevent  and  restrain  any  person 
from  violating  any  order  issued  by  the  Secretary 
pursuant  to  the  provisions  of  Title  I  of  said  Act. 
The  purpose  of  the  proceeding  is  specifically  to 
enforce  the  provisions  of  a  certain  Order  known 
as  Order  No.  53,  "Order  Regulating  the  Han- 
dling of  Lemons  Crown  in  the  States  of  California 
and  Arizona,"  issued  by  the  Secretary  of  Agri- 
culture of  the  United  States,  pursuant  to  section  8c 
of  Title  I  of  the  said  Act,  and  also  to  prevent 
and  restrain  the  defendants  from  handling  lemons 
in  the  current  of  interstate  commerce  or  in  foreign 
commerce  with  Canada  or  so  as  directly  to  burden, 
obstruct,  or  effect  such  commerce  in  such  lemons 
in  violation  of  the  provisions  of  the  Order.  A 
copy  of  the  Order  is  attached  hereto,  marked  "Ex- 
hibit A,"  and  made  a  part  hereof. 

VI. 

As  hereinafter  used  the  term  "Order"  means 
the  said  Order  No.  53,  "Regulating  the  Handling 
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of  Lemons  Grown  in  the  State  of  California  and 
Arizona;"  the  term  "Secretary"  means  tbe  Sec- 
retary of  the  United  States;  the  term  "lemons" 
means  lemons  grown  in  the  states  of  California  and 
Arizona;  the  term  "handling"  means  only  such 
handling  of  lemons  as  is  in  the  current  of  inter- 
state or  foreign  commerce  with  Canada  or  which 
directly  burdens,  obstructs,  or  affects  such  com- 
merce in  such  fruit;  and  the  term  "handler"  or 
"shipper"  means  any  person  [5]  engaged  in  such 
handling. 

VII. 

Pursuant  to  and  by  virtue  of  the  authority  vested 
in  the  Secretary  by  section  8c  (3)  of  the  Act,  and 
in  accordance  with  General  Regulations,  Series  A, 
No.  1  of  the  Agricultural  Adjustment  Administra- 
tion, United  States  Department  of  Agriculture, 
the  Secretary  on  October  3,  1940,  gave  to  all  in- 
terested persons,  including  the  defendants,  and  to 
each  of  them,  due  notice  of  a  public  hearing  to 
be  held  in  the  city  of  Los  Angeles,  state  of  Cali- 
fornia, on  October  21,  1940,  with  respect  to  a 
proposed  order  regulating  the  handling  of  lemons 
grown  in  the  states  of  California  and  Arizona.  The 
hearing  was  held  pursuant  to,  and  in  accordance 
with,  said  notice  and  regulations.  All  interested 
persons,  including  defendant,  were  afforded  full 
opportunity  to  be  heard  concerning  the  proposed 
Order.  A  copy  of  General  Regulations,  Series  A, 
No.  1,  and  amendment  thereto,  is  attached  hereto, 
marked   "Exhibit    B,"   and   made   a    part   hereof. 
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VIII. 

The  Secretary  found  from  the  evidence  intro- 
duced at  the  said  hearing  that  the  issuance  of  the 
Order  regulating  the  handling  of  lemons  grown  in 
the  state  of  California  and  the  State  of  ^rizonsi, 
and  all  the  terms  and  conditions  of  the  Order, 
would  tend  to  improve  marketing  conditions  re- 
specting the  handling  of  such  lemons  in  the  chan- 
nels of  interstate  and  foreign  trade  and  commerce 
with  Canada,  and  would  tend  to  effectuate  the  de- 
clared policy  of  Title  I  of  the  Act  relating  to 
the  establishment  of  marketing  conditions  for  such 
lemons  moving  in  such  channels  of  trade  and  com- 
merce and,  acting  pursuant  to  and  by  virtue  of 
the  authority  vested  in  him  by  section  8c  of  the 
Act,  the  Secretary  accordingly  issued  the  Order 
on  April  5,  1941,  setting  forth  specifically  his  find- 
ings as  aforesaid,  and  his  findings  of  all  other 
facts,  the  existence  of  which  were  requisite  to  the 
issuance  and  effectiveness  of  the  Order.  The  Order 
by  its  terms,  became  effective  on  April  10,  1941,  and 
has  been  continuously  in  effect  thereafter,  up  [6]  to 
and  including  the  present  time. 

IX. 

The  Order  is  applicable  to  handlers  of  lemons 
grown  in  the  states  of  California  and  Arizona. 
It  regulates  the  handling  of  such  lemons  in  the 
same  manner  as  a  marketing  agreement  executed 
by  the  Secretary  on  April  5,  1941,  after  a  public 
hearing  on  a  proposed  marmeting  agreement,  the 
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parties  signatory  to  which  were  handlers  who  han- 
dled more  than  eighty  per  cent.  (80%)  of  the 
volume  of  lemons  covered  by  the  Order.  The  order 
regulates  the  handling  of  lemons  in  the  same  man- 
ner as,  and  is  made  applicable  only  to  persons 
in  the  respective  classes  of  industrial  or  commercial 
activity  specified  in  the  said  marketing  agreement. 
The  findings  of  the  Secretary  relating  to  the  re- 
gional application  of  the  Order  are  set  forth  in 
the  Order.  The  Secretary  determined,  as  set  forth 
in  the  Order,  that  the  issuance  of  the  Order  was 
approved  or  favored  by  the  producers  who,  during 
the  year  November  1,  1939,  to  October  31,  1940, 
both  dates  inclusive,  determined  by  the  Secretary 
to  be  a  representative  period,  hav(»  produced  for 
market  within  the  states  of  California  and  Ari- 
zona at  least  two-thirds  of  the  volume  of  such 
lemons  produced  for  market  within  such  production 
area  during  the  said  period. 

X. 

Subsequent  to  the  effective  date  of  the  Order 
and  prior  to  April  23,  1941,  and  pursuant  to  the 
provisions  of  section  953.2  thereof,  the  Secretary 
established  a  Lemon  Administrative  Committee  and 
selected  the  members  thereof  in  accordance  with 
the  provisions  of  said  section  of  the  Order,  and 
the  said  Committee  is  now  and  has  at  all  times 
since  the  establishment  thereof  exercised  the  pow- 
ers and  performed  the  duties  given  and  required 
by  the  Order. 
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XI. 

Defendants  Glendora  Co-Operative  Citrus  As- 
sociation, La  Verne  Co-Operative  Citrus  Associa- 
tion, and  Upland  Orchards,  Inc.,  are,  and  each  of 
them  is,  handlers  of  lemons,  engaged  in  the  han- 
dling of  lemons  [7]  as  the  terms  are  defined  in 
the  Order,  and  the  defendant  La  Verne  Co-Opera- 
tive Citrus  Association  on  or  about  May  2,  1941, 
made  and  filed  with  the  said  Committee  a  written 
application  for  a  prorate  base  and  for  allotments; 
the  defendant  Uplands  Orchards,  Inc.,  on  or  about 
May  2,  1941,  also  filed  a  written  application  with 
the  said  Committee  for  a  prorate  base  and  for 
allotments;  the  defendant  Grlendora  Co-Operative 
Citrus  Association  on  or  about  May  7,  1941,  filed 
with  the  Committee  such  a  written  application  for 
a  prorate  base  and  for  allotments. 

XII. 

The  Secretary  on  or  about  May  31,  1941,  and  in 
accordance  with  the  provisions  of  section  953.4  of 
the  Order,  and  upon  the  recommendations  of  the 
Lemon  Administrative  Committee,  and  upon  other 
available  information,  fixed  and  determined  pro- 
rate bases  for  all  handlers  of  lemons  who  applied 
for  a  prorate  base  and  for  allotments,  including 
defendants  and  each  of  them,  and  established  a 
weekly  regulation  period  for  the  handling  and 
shipping  of  lemons,  commencing  June  1,  1941,  and 
ending  June   8,    1941. 
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XIIL 

The  Secretary,  acting  pursuant  to,  and  in  ac- 
cordance with,  provisions  of  the  Order,  and  upon 
the  basis  of  the  recommendation  of  the  Lemon 
Administrative  Committee,  and  upon  other  avail- 
able information,  fixed  the  quantity  of  lemons  which 
could  be  handled  and  shipped  from  California  and 
Arizona  in  interstate  commerce  and  foreign  com- 
merce with  Canada  during  the  weekly  regulation 
period  fixed  by  him,  beginning  June  1,  1941,  and 
ending  June  8,  1941,  as  aforesaid,  at  six  hundred 
and  fifty  (650)  carloads  of  lemons. 

XIV. 

For  the  said  weekly  regulation  period,  begin- 
ning June  1,  1941,  and  ending  June  8,  1941,  the 
Secretary  fixed  an  allotment  for  the  defendant 
La  Verne  Co-Operative  Citrus  Association  at  three 
thousand,  five  hundred,  and  fifty-seven  (3,557) 
packed  boxes  of  lemons  so  that  the  largest  amount 
of  lemons  which  defendant  could  lawfully  ship  in 
[8]  the  current  of  interstate  commerce  or  foreign 
commerce  with  Canada  during  the  said  weekly  reg- 
ulation period,  including  an  overshipment  privilege 
in  the  amount  of  four  hundred  and  six  (406)  packed 
boxes  of  lemons,  under  the  applicable  provisions 
of  the  Order  was  three  thousand,  nine  hundred,  and 
sixty-three   (3,963)  packed  boxes  of  lemons. 

XV. 

The  defendant,  during  the  weekly  regulation  pe- 
riod specifically  mentioned  above  and  in  the  regular 
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course  of  its  business,  has  sold,  handled  and  shipped 
lemons  in  the  current  of  interstate  commerce  and 
foreign  commerce  with  Canada  in  disregard,  de- 
fiance and  violation  of  the  applicable  provisions 
of  the  Order  and  of  the  regulations  issued  there- 
under. 

XVI. 

During  the  weekly  regulation  period  beginning 
June  1,  1941,  and  ending  June  8,  1941,  said  de- 
fendant La  Verne  Co-Operative  Citrus  Association 
shipped  and  handled  six  thousand,  five  hundred  and 
sixty-one  (6,561)  packed  boxes  of  lemons  of  which 
number  two  thousand,  five  hundred  and  ninety- 
eight  (2,598)  packed  boxes  were  shipped  by  de- 
fendant in  violation  of  the  Act  and  of  the  Order, 
as  follows: 


No 

.  of  boxes 

Dote 

From 

To                                in 

violation 

6/5/41 

La  Verne,  California 

Denver,  Colo. 

15 

6/5/41 

La  Verne,  Cahfornia 

Harlem  River,  N.  J, 

,  406 

6/6/41 

La  Verne,  California 

Milwaukee,  Wis. 

406 

6/6/41 

La  Verne,  California 

Jersey  City,  N.  J. 

406 

6/6/41 

La  Verne,  California 

St.  Louis,  Mo. 

208 

6/6/41 

La  Verne,  California 

Louisville,  Ky. 

345 

6/7/41 

La  Verne,  California 

Philadelphia,  Pa. 

406 

6/7/41 

La  Verne,  California 

El  Paso,  Texas 

406 

XVII. 

For  the  said  weekly  regulation  period,  beginning 
June  1,  1941,  and  ending  June  8,  1941,  the  Secre- 
tary fixed  an  allotment  for  [9]  the  defendant  Glen- 
dora  Co-Operative  Citrus  Association  at  two  hun- 
dred and  eighty-eight  (288)  packed  boxes  of  lem- 
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ons,  so  that  the  largest  amount  of  lemons  which 
defendant  could  lawfully  ship  in  the  current  of 
interstate  commerce  or  foreign  commerce  witli  Can- 
ada during  the  said  weekly  regulation  i)eriod,  in- 
cluding an  overshipment  privilege  in  the  amount 
of  four  hundred  and  six  (406)  packed  boxes  of 
lemons  under  applicable  provisions  of  the  Order, 
was  six  hundred  and  ninety-four  (694)  packed  boxes 
of  lemons. 

XVIII. 

The  defendant  Glendora  Co-Operative  Citrus  As- 
sociation, during  the  weekly  regulation  period 
specifically  mentioned  above  and  in  the  regular 
course  of  its  business,  has  sold,  handled,  and  shipped 
lemons  in  the  current  of  interstate  commerce  and 
foreign  commerce  with  Canada  in  disregard,  de- 
fiance, and  violation  of  the  applicable  provisions 
of  the  Order  and  of  the  regulations  issued  there- 
under. 

XIX. 

During  the  weekly  regulation  period,  beginning 
June  1,  1941,  and  ending  June  8,  1941,  defendant 
shipped  and  handled  nine  hundred  and  thirty-five 
(935)  packed  boxes  of  lemons,  of  which  number 
two  hundred  and  forty-one  (241)  packed  boxes 
were  shipped  by  defendant  in  violation  of  the  Act 
and  of  the  Order,  as  follows: 

No.  of  boxes 
Dote  From  To  inviolotion 

6/6/41         Covina,  Cahfornia  Waverly,  New  Jersey  42 

6/6/41        Whittier,  California        Denver,  Colorado       190 
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XX. 

For  the  said  weekly  prorate  period,  beginning 
June  1,  1941,  and  ending  June  8,  1941,  the  Secre- 
tary fixed  an  allotment  for  the  defendant  Upland 
Orchards,  Inc.,  at  one  hundred  and  twenty-four 
(124)  packed  boxes  of  lemons,  so  that  the  largest 
amount  of  lemons  which  defendant  could  lawfully 
ship  in  the  current  of  interstate  commerce  or  for- 
eign commerce  with  Canada  during  the  said  weekly 
prorate  period,  including  an  overshipment  privilege 
in  the  amount  of  four  hundred  and  six  (406) 
packed  boxes  of  lemons  under  applicable  provisions 
of  the  [10]  Order,  was  five  hundred  and  thirty 
(530)   packed  boxes  of  lemons. 

XXI. 

The  defendant  Upland  Orchards,  Inc.,  during  the 
weekly  prorate  period  specifically  mentioned  above 
and  in  the  regular  course  of  its  business,  has  sold, 
handled,  and  shipped  lemons  in  the  current  of 
interstate  commerce  and  foreign  commerce  with 
Canada  in  disregard,  defiance,  and  violation  of  the 
applicable  provisions  of  the  Order  and  of  the 
regulations  issued  thereunder. 

XXII. 

During  the  weekly  prorate  period,  beginning 
June  1,  1941,  and  ending  June  8,  1941,  said  de- 
fendant Upland  Orchards,  Inc.,  shipped  and  han- 
dled one  thousand,  six  hundred,  and  twenty-four 
(1,624)  packed  boxes  of  lemons,  of  which  number 
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one  thousand,  and  ninety-four  (1,094)  oacked  boxes 
were  shipped  by  defendant  in  violation  of  the  Act 
and  of  the  Order  as  follows: 

No.  of  boxes 
Date  From  To  in  violation 

6/5/41        Upland,  Cahfornia        El  Paso,  Texas  282 

6/6/41        Upland,  California        El  Paso,  Texas  406 

6/7/41        Upland,  California        Denver,  Colorado         406 

XXIII. 

The  market  for  lemons  grown  in  the  states  of 
California  and  Arizona  is  predominantly  interstate 
in  character,  and  there  is  active  competition  for 
this  interstate  market  among  all  handlers  of  lemons 
in  the  states  of  California  and  Arizona.  The  de- 
fendants are,  and  each  of  them  is,  engaged  in 
handling,  selling,  and  shipping  lemons  directly  in 
interstate  commerce  and,  in  view  of  the  prevailing 
marketing  conditions  respecting  lemons,  the  ab- 
sence of  regulation  of  marketing  would  adversely 
affect  the  movement  of  lemons  in  interstate  and 
foreign  commerce  by  causing  excessive  and  un- 
timely moving  of  such  fruit  to  markets  in  the 
United  States  and  Canada  with  consequent  serious 
fluctuations  in  the  price  at  which  such  fruit  may 
be  sold  by  handlers  and  in  the  price  paid  to  grow- 
ers thereof,  and  would  subject  the  jobbing  [11] 
trade  to  increased  risks  through  an  unstabilized 
market  for  such  fruits,  and  cause  loss  of  confi- 
dence in  the  market  on  the  part  of  all  persons 
engaged  in  the  handling  of  such  lemons.  These 
conditions  have  in  some  cases  meant  a  return  to 
growers  insufficient  to  meet  the  cost  of  producing 
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and  marketing  their  fruit  and  have  caused  ob- 
structions to  the  normal  flow  and  distribution  of 
such  fruit  among  the  several  states  of  the  United 
States  and  with  Canada.  A  further  result  of  the 
disorderly  marketing  of  lemons  is  to  lower  the 
standard  of  trade  in  lemons  in  interstate  commerce 
and  in  commerce  with  Canada  to  the  detriment,  not 
only  of  the  growers,  but  also  of  all  distributors 
of   such  fruit   in  the   United   States  and   Canada. 

XXIV. 

The  defendants,  and  each  of  them,  conduct  their 
business  in  active  and  substantial  competition  with 
other  handlers  of  lemons  complying  with  the  pro- 
visions of  the  Order.  The  effect  of  the  violations 
by  defendants,  and  each  of  them,  of  the  provisions 
of  the  Order  has  been  to  impair  the  effectiveness 
of  the  program  inaugurated  by  the  Order  regu- 
lating the  handling  of  lemons  in  interstate  com- 
merce and  in  foreign  commerce  with  Canada  in 
such  fruit,  to  disrupt  and  obstruct  interstate  com- 
merce and  foreign  commerce  with  Canada  in  such 
fruit,  to  render  partially  ineffective  the  lawful 
regulation  of  such  commerce  as  provided  in  the 
Act  and  Order,  to  bring  about  unstabilized  market- 
ing conditions  respecting  such  commerce  which  have 
injured  and  burdened  the  lemon  industry  and  which 
Congress  has  sought  to  prevent  in  order  to  pre- 
serve such  commerce  for  the  future,  and,  to  de- 
feat the  policy  of  Congress,  as  declared  in  the  Act, 
to  promote  the  orderly  exchange   of  commodities 
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among  the  several  states  of  the  United  States  and 
with  foreign  nations. 

The  defendants,  and  each  of  them,  since  the  ef- 
fective date  of  the  Order,  have  failed  and  refused, 
and  are  now  failing  and  refusing,  to  comply  with 
the  terms  of  the  Order,  and  have  indicated  that 
they,  and  each  of  them,  will  violate  the  provisions 
thereof  in  the  [12]  future.  The  plan  of  regu- 
lation contained  in  the  Order  contemplates  the 
proration  and  allotment  of  shipments  of  lemons 
from  week  to  week,  under  conditions  specified  in 
the  Order. 

The  continued  non-compliance  by  the  defendants, 
and  each  of  them,  with  the  provisions  of  the  Order 
is  and  will  he  injuries  to  interstate  commerce  and 
foreign  commerce  with  Canada  in  lemons,  and  to 
growers,  handlers,  and  consumers  of  such  fruit,  and 
threatens  the  stability  of  such  interstate  and  for- 
eign commerce  in  lemons.  Unless  the  defendants, 
and  each  of  them,  are  immediately  required  to  de- 
sist from  further  violations  of  the  Order,  other 
handlers  of  lemons  will  be  incited  to  violate  the 
provisions  of  the  Order,  and  handlers  subject  to 
orders  issued,  or  which  may  hereafter  be  issued, 
by  the  Secretary  of  Agriculture,  will  be  encouraged 
to  violate  the  provisions  thereof,  all  of  which  will 
tend  to  thwart  the  national  policy  of  improving 
marketing  conditions  with  respect  to  the  handling 
of  lemons  and  other  specified  commodities  in  inter- 
state and  foreign  commerce.  The  violations  of  the 
provisions  of  the  Order  committed  by  the  defend- 
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ants,  and  each  of  them,  caused,  and  continued  vio- 
lations will  cause,  great  and  irreparable  damage 
to  the  plaintiff  and  to  the  public,  and  the  plaintiff 
is  without  an  adequate  remedy  at  law  in  the  prem- 
ises. 

xxy. 

There  are  attached  hereto  and  made  a  part  hereof, 
the  following  exhibits,  each  of  which  is  a  true  and 
correct  copy. 

"Exhibit  A":  "Order  Regulating  the  Handling 
of  Lemons  Grown  in  the  States  of  California  and 
Arizona."  (Order  Series — Order  No.  53). 

"Exhibit  B":  General  regulations  made  by  the 
Secretary  of  Agriculture  with  approval  of  the 
President  under  the  Agricultural  Adjustment  Act 
of  May  12,  1933,  as  amended  (General  Regulations 
— Series  A,  No.  1). 

XXVI. 

Notice  of  application  for  temporar}^  restraining 
order  cannot  be  given  to  the  defendant  without 
immediate  and  irreparable  loss  and  [13]  damage  to 
the  plaintiff  and  to  the  public. 

Wherefore,  Plaintiff  Prays: 

(1)  That  pending  the  final  determination  of 
this  cause,  the  court  issue  a  preliminary  injunction 
preventing  and  restraining  the  defendant  corpo- 
rations, and  each  of  them,  their  agents,  officers, 
attorneys,  employees,  and  assigns,  and  all  persons 
acting  under  or  in  behalf  of  said  defendant  cor- 
porations, or  any  of  them,  or  claiming  so  to  act, 
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from  the  handling  of  lemons  in  violation   of  the 
provisions  of  said  Order; 

(2)  That  thereafter,  on  final  hearing  of  this 
cause,  said  preliminary  injunction  be  made  per- 
manent ; 

(3)  That  forthwith,  upon  the  filing  of  Com- 
plaint, the  court  issue  an  order  to  show  cause 
why  a  preliminary  injunction  pending  the  final 
determination  of  this  cause  should  not  be  granted, 
and  that  concurrently  with  the  issuance  of  said 
Order  to  Show  Cause  why  a  preliminary  injunction 
should  not  issue,  the  court  issue  a  temporary  re- 
straining order  jor eventing  and  enjoining  the  said 
defendant  corporations,  and  each  of  them,  in  like 
manner  and  effect  as  hereinbefore  prayed,  pending 
the  return  of  said  order  to  show  cause  and  until 
further  order  of  the  court  thereon; 

(4)  That  the  plaintiff  be  given  all  such  other 
further  and  different  relief  as  to  this  court  may 
seem  just  and  proper; 

(5)  That  plaintiff  recover  its  costs  and  dis- 
bursements. 

WM.   FLEET  PALMER, 

United  States  Attorney. 
WILLIAM  F.  HALL, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Plaintiff. 
[14] 
(Duly  verified.)  [15] 
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[Title  of  Court  and  Cause  in  the  La  Verne  Case.] 

TEMPORARY  RESTRAINING   ORDER 
AND  ORDER  TO  SHOW  CAUSE 

Upon  reading  the  verified  complaint  on  file  here- 
in, and  it  appearing  therefrom  and  from  the  pro- 
ceedings had  herein  that ; 

Under  and  pursuant  to  the  terms  and  provisions 
of  Public  No.  10,  73d  Congress,  as  amended,  and  as 
reenacted  and  amended  by  the  Agricultural  Market- 
ing Agreement  Act  of  1937,  as  amended  (7  U.S.C.A. 
601  et  seq.)  the  Secretary  of  Agriculture  of  the 
United  States,  after  hearings  held  upon  due  notice, 
under  and  by  virtue  of  the  terms  of  said  Act  and 
the  rules  and  regulations  appertaining  to  such  mat- 
ters, issued  an  Order  under  the  terms  and  provi- 
sions of  Section  8c  of  said  Act,  which  Order  is 
entitled  "Order  Regulating  the  Handling  of 
Lemons  Grown  in  the  States  of  California  and  Ari- 
zona"; and 

It  Further  Appearing  that  by  the  terms  of  said 
Order  the  same  became  eifective  April  10,  1941, 
from  and  after  the  hour  of  12:01  o'clock  a.m.,  p.s.t., 
of  said  day,  and  has  ever  since  said  date  and  is  now 
in  full  force  and  effect  and  operation;  and 

It  Further  Appearing  that  said  defendant  cor- 
porations are  and  each  of  them  is  engaged  in  the 
business  of  handling  and  shipping  lemons  grown 
in  the  State  of  California  in  violation  of  the  terms 
of  said  Order,  and  each  of  said  defendant  corpora- 
tions threatens  to  continue  to  engage  in  the  han- 
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dling  and  shipping  of  such  lemons  without  regard  to 
and  in  violation  of  the  terms  of  said  Act,  and  the 
said  Order ;  and 

It  Further  Appearing  that  inmiediate  and  irrep- 
arable loss  and  damage  will  result  to  the  plaintiff 
herein  before  the  matter  can  be  heard  on  notice; 

Now,  Therefore,  it  is  hereby  ordered  that  until 
the  further  order  of  this  court,  the  defendant  cor- 
porations, and  all  their  servants,  [18]  agents,  offi- 
cers, attorneys,  employees,  and  assigns,  and  each  of 
them,  and  all  persons  acting  on  behalf  of  said  de- 
fendants or  claiming  to  act  on  behalf  thereof,  are 
hereby  restrained  and  enjoined  from  handling  or 
shipping  in  interstate  commerce  or  to  any  point  in 
Canada,  lemons  grown  in  the  State  of  California  or 
in  the  State  of  Arizona  in  violation  of  or  contrary  to 
the  terms  and  provisions  of  the  said  ''Order  Regu- 
lating the  Handling  of  Lemons  Grown  in  the  States 
of  California  and  Arizona". 

And  It  Is  Further  Ordered  that  the  defendant 
croporations,  and  each  of  them,  be  and  appear  be- 
fore this  court  at  the  United  States  Court  House 
and  Post  Office  Building  in  Los  Angeles,  Califor- 
nia, on,  to- wit,  the  23d  day  of  June,  1941,  at  the 
hour  of  10  o  'clock  a.m.  before  the  Honorable  J.  F.  T. 
O'Connor,  a  Judge  thereof,  or  as  soon  thereafter 
as  counsel  may  be  heard,  and  then  and  there  show 
cause,  if  any  they  have,  why,  pending  the  final  de- 
termination of  the  cause,  an  injunction  should  not 
be  made  herein  enjoining  and  restraining  the  said 
defendants,  and  each  of  them,  their  servants,  agents, 
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officers,  attorneys,  employees,  and  assigns,  and  each 
of  them,  and  all  persons  acting  on  behalf  of  said 
defendants  or  claiming  to  act  on  behalf  thereof, 
from  handling  or  shipping  lemons  grown  in  the 
State  of  California  or  the  State  of  Arizona  in  vio- 
lation of  or  contrary  to  the  terms  of  said  "Order 
Regulating  the  Handling  of  Lemons  Grown  in  the 
States  of  California  and  Arizona". 

Dated:  Los  Angeles,  California,  this  17  day  of 
June  1941. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge. 
[Endorsed] :  With  Stamp  a  True  Copy,  Attest, 
Etc. 

R.  S.  ZIMMERMAN, 

Clerk  U.  S.  District  Court, 
Southern  District  of  Calif- 
fornia. 
By  FRANCIS  E.  CROSS 
Deputy.  [19] 

The  foregoing  Temporary  Restraining  Order  and 
Order  to  Show  Cause  was  duly  and  regularly  served 
upon  defendant  La  Verne  Co-Operative  Citrus  As- 
sociation, a  corporation,  upon  the  18th  day  of  June, 
1941;  upon  the  defendant  Glendora  Co-Operative 
Citi'us  Association,  a  corporation,  upon  the  18th  day 
of  June,  1941,  and  upon  the  defendant  Upland 
Orchards,  Inc.,  a  corporation  upon  the  18th  day  of 
Jime,  1941,  all  of  said  services  having  been  made 
within  the  Southern  District  of  California  as  ap- 
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pears  by  the  return  of  the  United  States  Marshal 
for  said  District,  on  file  herein. 

Within  the  time  allowed  by  hiw  and  the  stipula- 
tion of  the  i)arties,  defendant  LaVerne  Co-Operative 
Citrus  Association,  a  corporation,  served  and  filed 
its  verified  answer,  which  was  and  is  in  tlie  words 
and  figures  following,  to- wit: 

[Title  of  Court  and  Cause  in  the  LaVerne  Case.] 

ANSWER  OF  DEFENDANT  LA  VERNE 
CO-OPERATIVE  CITRUS  ASSOCIATION. 

Answering  the  complaint  herein,  defendant  La- 
Verne Co-Operative  Citrus  Association,  hereinafter 
referred  to  as  defendant,  admits,  denies  and  avers: 

I. 

Admits  the  allegations  of  Paragraph  I. 

II. 

Admits  the  allegations  of  Paragraph  II,  and 
avers  that  defendant  is  a  cooperative  marketing 
corporation. 

III. 

Admits  the  allegations  of  Paragra|)h  III  and 
avers  that  Glendora  Co-Operative  Citrus  Associa- 
tion is  a  cooperative  marketing  corporation. 

IV. 

Admits  the  allegations  of  Paragraph  IV  and 
avers  that  Upland  Orchards,  Inc.,  is  a  cooperative 
marketing  corporation.  [20] 
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V. 

Admits  the  allegations  of  Paragraph  Y. 

VI. 

Admits  the  allegations  of  Paragraph  VI. 

VII. 

Admits  the  allegations  of  Paragraph  VII,  except 
the  allegation  that  "All  interested  persons,  includ- 
ing defendant,  were  afforded  a  full  opportunity  to 
be  heard  concerning  the  proposed  Order."  And  in 
this  behalf  avers  that  defendant  was  not  given  a 
full  opportunity  to  be  heard,  in  that  it  was  not  per- 
mitted to  cross-examine  witnesses  for  proponents 
of  the  proposed  Order,  or  adverse  witnesses,  or  to 
prove,  or  endeavor  to  prove,  by  way  of  cross  exami- 
nation, that  the  testimony  and  evidence  introduced 
by  proponents  was  false  or  fallacious  and  did  not 
in  fact  prove  what  it  purported  to  prove. 

VIII. 

Answering  the  allegations  of  Paragraph  VIII, 
admits  that  the  Secretary,  purporting  to  act  pur- 
suant to  and  by  virtue  of  authority  vested  in  him 
by  Section  8c  of  the  Act,  issued  the  Order  on  April 
5,  1941.  Admits  that  such  Order  by  its  terms  be- 
came effective  on  April  10,  1941.  Denies  each  and 
all  of  the  other  allegations  of  Paragraph  VIII. 

IX. 

Admits  the  allegations  of  Paragraph  IX,  except 
the. allegation  that  the  parties  signatory  to  the  Mar- 
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keting  Agreement,  were  handlers  who  handled  more 
than  eighty  per  cent  (80^;v.)  of  the  volume  of 
lemons  covered  by  the  Order.  In  this  behalf  de- 
fendant has  no  information  or  belief  sufficient  to 
enable  it  to  anser  said  allegation,  and  on  ^hat 
ground  denies  the  same. 

X. 

Admits  that  subsequent  to  the  eifective  date  of 
the  Order  and  prior  to  April  23,  1941,  the  Secre- 
tary established  a  Lemon  Administrative  Committee 
and  selected  the  members.  Defendant  has  no  [21] 
information  or  belief  sufficient  to  enable  it  to  an- 
swer the  other  allegations  of  Paragraph  X  and 
therefore  and  on  that  ground  denies  each  and  all 
thereof. 

XI. 

Answering  the  allegations  of  Paragraph  XI  of 
the  complaint,  admits  that  defendants  Glendora  Co- 
operative Citrus  Association,  La  Verne  Coo})erative 
Citrus  Association  and  Ui)land  Orchards,  Inc.,  are, 
and  each  of  them  is,  handlers  of  lemons,  engaged 
in  the  handling  of  lemons  as  the  terms  are  defined 
in  the  Order.  Admits  that  LaVerne  Co-Operative 
Citrus  Association,  on  or  about  May  2,  1941,  made 
and  filed  with  the  said  Committee  a  written  applica- 
tion for  a  pro  rate  base  and  for  allotments.  But 
avers  that  all  applications,  and  other  documents 
and  papers  filed  by  defendant  with  the  Committee, 
were  filed  under  protest  and  without  waiving  any 
rights  of  the  defendant.  Defendant  has  no  informa- 
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tion  or  belief  sufficient  to  enable  it  to  answer  the 
remaining  allegations  in  Paragraph  XI  of  the  com- 
plaint and  therefore  and  upon  that  ground,  denies 
each  and  all  thereof. 

XII. 

Admits  the  allegations  of  Paragraph  XII,  except 
that  defendant  denies  that  the  Secretary  fixed  and 
determined  pro  rate  bases  in  accordance  with  the 
provisions  of  Section  953.4  of  the  Order. 

XIII. 

Admits  the  allegations  of  Paragraph  XIII  and 
avers  that  the  week  as  fixed  by  the  Secretary  began 
at  12.01  A.M.  on  June  1,  1941  and  ended  12.01 
A.M.  on  June  8,  1941. 

XIV. 

Denies  each  and  all  of  the  allegations  in  Para- 
graph XIV,  except  that  it  admits  that  ''For  the 
said  weekly  regulation  period,  beginning  June  1, 
1941,  and  ending  June  8,  1941,  the  Secretary  fixed 
an  allotment  for  the  defendant  LaVerne  Co-Opera- 
tive  Citrus  Association  at  three  thousand  five  hun- 
dred fifty-seven  (3,557)  [22]  packed  boxes  of 
lemons. 

XV. 

Denies  each  and  all  of  the  allegations  of  Para- 
graph XV. 

XVI. 

Answering  the  allegations  of  Paragraph   XVI, 
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avers  that  during  said  weekly  period  begirmiiig 
June  1,  1941  and  ending  June  8,  1941,  defendant 
shipped  and  handled  six  thousand  eight  hundred 
forty-six  (6,846)  i)a('ked  boxes  of  lemons  as  fol- 
lows: 


June  1        La  Verne,  California 

June  1  " 

June  1  "  " 

June  2 

June  2  "  " 

June  3  "  " 

June  3 

June  3 

June  3 

June  4  "  " 

June  4  ''  " 

June  4  "  '' 

June  4  "  " 

June  5  "  " 

June  5 

June  5 

June  6  "  " 

June  6 

June  6  "  " 

June  6 

June  6 

June  7 

June  7  "  " 


Except  as  specifically  averred  herein,  defendant 
denies  each  and  all  of  the  allegations  of  Paragraph 
XVI. 

XVII. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 


Waverly,  N.  J. 

f)6 

Nevada  (by  truck) 

25 

N.  Hawthorne,  N.  J. 

208 

Seranton,  Pa. 

406 

Richmond,  Va. 

320 

St.  Louis,  Mo. 

208 

Baltimore,  Md. 

406 

Dallas,  Texas 

406 

Springfield,  Mo.  (truck)  150 

Cleveland,  Ohio 

406 

El  Paso,  Texas 

406 

N.  Hawthorne,  N.  J. 

208 

Waverly,  N.  J. 

96 

Denver,  Colo. 

406 

Harlem  River,  N.  J. 

406 

Seranton,  Pa. 

406 

St.  Louis,  Mo. 

208 

Louisville,  Ky. 

330 

Jersey  City,  N.  J. 

406 

Milwaukee,  Wis. 

406 

Springfield,  Mo.  (truck)  125 

El  Paso,  Texas 

406 

Philadelphia,  Pa. 

406 

[-3] 
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XVII,  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XVIII. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 

XVIII,  and  therefore  and  on  that  ground  denies 
each  and  all  thereof. 

XIX. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 

XIX  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XX. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 

XX  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XXI. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 

XXI  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XXII. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  Paragraph 

XXII  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XXIII. 

Answering  the  allegations  of  Paragraph  XXIII, 
admits  that  the  market  for  lemons  grown  in  the 
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states  of  California  and  Arizona  is  predominantly 
interstate  in  character.  Admits  that  there  is  active 
competition  for  this  interstate  market  among  some 
handlers  of  lemons  in  the  states  of  California  and 
Arizona,  but  denies  that  there  is  [24]  such  compe- 
tition between  all  such  handlers.  Admits  that  de- 
fendant is  engaged  in  handling,  selling  and  ship- 
ping lemons  directly  in  interstate  commerce.  Denies 
that  the  absence  of  regulation  of  marketing  would 
or  will  adversely  affect  the  movement  of  lemons  in 
interstate  or  foreign  commerce,  or  would  or  will 
cause  excessive  or  untimely  moving  of  such  fruit 
to  market  in  the  United  States  or  Canada,  or  would 
or  will  subject  the  jobbing  trade  to  increased  risk 
through  an  unstabilized  market  for  such  fruits,  or 
otherwise,  or  would  or  will  cause  an  unstabilized 
market,  or  would  or  will  cause  loss  of  confidence  in 
the  market  on  the  part  of  all  persons,  or  any  per- 
son, engaged  in  the  handling  of  such  lemons.  Denies 
that  the  conditions  referred  to  in  Paragraph  XIII 
have  in  any  instance  meant,  or  resulted  in,  a  return 
to  growers  insufficient  to  meet  the  cost  of  producing 
and  marketing  their  fruit,  or  have  caused  obstruc- 
tions to  the  normal  flow  of  distribution  of  such 
fruit  among  the  several  states  or  with  Canada.  Ad- 
mits that  one  result  of  the  disorderly  marketing  of 
lemons  is  to  lower  the  standard  of  trade  in  lemons 
in  interstate  commerce  and  in  commere  with  C-anada 
to  the  detriment  of  both  growers  and  distri])utors 
of  such  fruit,  but  denies  that  there  was,  or  has  been, 
any  disorderly  marketing  of  lemons,  except  such  as 
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has  been  occasioned  by  the  operation  of  the  Order 
referred  to  in  Paragraph  V  of  the  complaint.  In 
this  behalf  avers  that  said  Order  and  the  opera- 
tion thereof  have  resulted  in  unstabilized  marketing 
conditions  and  in  disorderly  marketing.  Admits  that 
from  time  to  time  there  have  been  serious  fluctu- 
ations in  the  price  at  wMch  such  fruit  may  be  sold 
by  handlers  and  in  the  price  paid  to  growers  there- 
of, but  avers  that  such  fluctuations  have  not  been 
brought  about  or  aggravated  by  the  absence  of  the 
regulation  of  marketing.  On  the  contrary  avers  that 
such  fluctuations  have  been  occasioned  and  aggra- 
vated by  the  operation  of  said  Order. 

XXIV. 

Answering  the  allegations  of  Paragraph  XXIV 
admits  that  [25]  defendants  herein  conduct  their 
businesses  in  active  and  substantial  competition 
v/ith  other  handlers  of  lemons.  Defendant  has  no 
information  or  belief  sufficient  to  enable  it  to  an- 
swer the  allegation  that  other  handlers  are  comply- 
ing, or  have  complied,  with  the  provisions  of  the 
Order,  and  on  that  ground,  denies  the  same.  Admits 
that  at  times,  until  served  with  the  temporary  re- 
straining order,  defendant  herein  failed  and  refused 
to  comply  with  those  terms  of  the  Order  fixing  the 
w^eekly  allotments  and  limiting  their  shipments  in 
interstate  commerce.  Admits  that  the  plan  of  regu- 
lation contained  in  the  Order  contemplates  the  pro- 
ration and  allotment  of  lemons  from  week  to  week 
under  conditions  specified  in  the  Order.  Denies 
each  and  all  of  the  other  allegations  of  Paragraph 
XXIV. 
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XXV. 

Admits  the  allegations  of  Paragraph  XXV. 

XXVI. 

Denies  each  and  all  of  the  allegations  of  Para- 
graph XXVI. 

For  a  Separate  and  Further  Defense,   Defendant 
Avers : 

I. 

The  commercial  production  of  lemons  in  the 
United  States  is  confined  almost  entirely  to  the 
State  of  California.  There  is  a  comparatively  small 
production  in  the  State  of  Arizona ;  as  defendant  is 
informed  and  believes  and  therefore  and  on  that 
ground  avers,  less  than  500  acres  being  planted  to 
lemons  in  that  state.  In  Califoinia  there  are  over 
6,000  lemon  growers  growing  lemons  on  more  than 
69,000  acres.  The  average  annual  on  tree  farm  value 
of  California  lemons  for  the  five  years  ending  wdth 
the  1939-40  marketing  season  amounted  to  more 
than  $15,000,000.  The  marketing  season  begins  on 
November  1  of  one  year  and  ends  on  October  31  of 
the  following  year. 

The  shipment  of  lemons  from  California  is  pri- 
marily interstate  in  character.  From  75%  to  80% 
of  California  lemons  are  sold  and  shipped  for  com- 
mercial fresh  fruit  consumption.  Of  this  fi'uit  [26] 
approximately  90 %?  is  shipped  to  markets  outside 
of  California.  Lemons  are  shipped  throughout  the 
United  States  and  in  addition  to  Canada  and  other 
foreign  countries.  Practically  the  entire  supply  of 
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lemons  consumed  in  the  United  States  is  grown  in 
and  shipped  from  California;  less  than  1%  from 
Arizona. 

Lemons  are  picked  and  shipped  in  every  month 
of  the  year.  For  California- Arizona  as  a  whole  the 
heaviest  picks  generally  occur  in  the  months  of 
February,  March,  April  and  May.  Shipments  are 
generally  heaviest  in  the  months  of  June,  July  and 
August. 

11. 

Lemons  are  a  tree  crop  which  require  from  four 
to  six  years  to  bring  to  production.  Although  the 
trees  produce  the  year  round,  there  are  definite 
peaks  of  productivity.  The  fruit  is  usually  picked 
when  it  attains  merchantable  size,  this  being  deter- 
mined by  the  use  of  a  ring  of  size  depending  upon 
the  picking  policy  of  the  jDarticular  ]3roducer  in- 
volved, market  conditions  at  the  time  and  the  con- 
dition of  the  fruit.  When  lemons  are  picked  they 
are  placed  in  picking  (or  field)  boxes  and  hauled 
to  a  packing  house  or  other  shipping  point.  When 
they  arrive  at  the  packing  house  they  are  washed 
and  sorted  for  color.  Very  low  grade  lemons,  which 
are  called  "washer  culls",  are  then  removed. 

Lemons  not  suitable  for  sale  in  fresh  form  having 
been  eliminated,  the  remainder  are  generally,  but  not 
always,  placed  in  storage,  usually  in  basements 
which  are  air-conditioned,  and  are  there  held  until 
they  are  to  be  prepared  for  market.  When  that  time 
comes  they  are  removed  from  the  storage  rooms  and 
placed  upon  grading  belts,  where  they  are  graded  by 
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hand  and  sized  largely  by  eye,  after  which  they  are 
13acked  in  standard  packing  boxes  for  shipment,  or 
are  occasionally  sold  loose  within  the  state.  An 
elimination  again  takes  place  during  this  final  oper- 
ation, when  unmerchantable  fruit,  or  fruit  which  the 
handler  does  not  wish  to  market,  is  set  aside  for 
by-products  disposition.   [27] 

III. 

Peak  picks  of  lemons  are  generally  later  in  the 
season  in  the  coastal  areas  of  California  than  in 
the  interior.  The  coastal  areas  are  mostly  in  Ven- 
tura and  Santa  Barbara  Counties,  where  recently 
increased  plantings  generally  exceed  those  in  other 
parts  of  the  state.  Lemons  are  classified  with  refer- 
ence to  maturity  and  color,  as  dark  green,  light 
green,  silver,  and  tree-rip^  (or  yellow).  The  interior 
sections  of  California  have  large  picks  of  tree-ripes 
coming  mostly  at  one  time,  and  most  of  the  crop  is 
of  that  type,  whereas  the  coastal  areas  do  not  have 
such  heavy  picks  at  any  one  time  and  they  are 
more  uniformly  of  a  dark  green  color.  Green  lemons 
keep  in  storage  longer  than  silvers,  and  silvers 
longer  than  tree-ripes.  Tree-ripes  will  keep  in  stor- 
age from  ten  days  to  six  weeks;  dark  greens  as 
long  as  six  months.  This  difference  in  storage  life 
is  due  not  only  to  color  at  the  time  of  picking,  but 
also  to  the  uniform  growth  rate  the  fruit  has  had 
during  the  growing  season. 

In  the  coastal  areas  there  is  less  variation  in  the 
climatic  condition,  and  the  fruit  has  a  more  uniform 
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growth  period  tlian  it  does  in  the  interior  districts, 
which  in  the  winter  months  are  subject  to  greater 
cold  and  in  the  summer  time  to  a  higher  tempera- 
ture and  a  more  arid  atmosphere. 

There  is  a  marked  difference  in  the  proportion 
of  tree-ripes  in  different  groves  in  the  same  dis- 
trict; the  age  of  the  trees,  their  physical  condition 
and  soil  condition  being  controlling  factors.  The 
proportion  of  tree-ripes  in  the  same  orchard  (par- 
ticularly orchards  in  the  interior  sections)  varies 
markedly  from  year  to  year,  due  to  climatic  condi- 
tions, such  as  wind  and  variation  in  humidity  and 
temperature.  A  dry  wind  wdll  bring  lemons  to  yel- 
low or  tree-ripe  color  before  their  time  and  has  a 
tendency  to  shorten  their  life  expectancy.  [28] 

IV. 

Lemons  are  stored  in  loose  boxes.  They  are 
shipped  in  packed  boxes  of  standard  size,  the  num- 
ber of  lemons  in  a  packed  box  varying  according  to 
their  size.  They  are  known  and  referred  to  in  the 
trade  as  to  size  by  the  number  which  can  be  packed 
in  a  standard  packed  box  as  300 's,  360 's,  etc. 

When  lemons  are  being  packed  for  shipment  they 
are  removed  from  the  loose  boxes  and  placed  upon 
grading  belts,  and  when  a  handler  is  packing  he 
packs  all  available  lemons  which  are  on  the  belts. 
He  does  not  take  some  and  let  the  others  go  back 
into  loose  boxes.  Rehandling  of  lemons  tends  to 
injure  the  fruit,  reduce  its  merchantability  and  in- 
crease the  cost  of  handling.  In  the  process  of  pack- 
ing, lemons  are  segregated  as  to  size  and  grade,  and 
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when  a  sufficient  number  oi  various  sizes  and  grades 
are  packed  tlie}^  are  placed  in  cars  for  shipment. 
Lemons  are  only  shipped  in  less  than  carload  lots 
when  shipj)ed  with  other  citrus  fruits.  It  is  not  prac- 
ticable nor  economical  to  pack  only  one  carload  at 
a  time.  Unless  a  handler  is  permitted  to  pack  at 
least  two,  and  usually  three,  carloads  at  a  time,  he 
cannot  compete  successfully  and  will  be  forced  out 
of  business. 

V. 
Lemons  shi^^ped  in  interstate  coimiierce  are  sold 
either  at  inivate  sale  F.O.B.  packing  house,  or  on 
a  price  arrival  basis,  or  at  auction.  There  are  ten 
auction  markets  outside  of,  and  one  in,  California. 
California  Fruit  Growers  Exchange  handles  ap- 
proximately 90%  of  the  total  lemon  production  of 
the  United  States.  It  sells  most  of  the  lemons  mar- 
keted by  it  through  the  auctions.  California  Fruit 
Growers  Exchange  (hereinafter  for  convenience 
sometimes  called  "the  Exchange")  is  a  so-called 
cooperative  marketing  corporation  marketing  for 
more  than  4,000  lemon  growers.  These  growers 
turn  in  their  fruit  to  various  packing  houses,  of 
which  they  are  members  and  which  prepare  it  for 
shipment  and  ship  it.  Defendant  is  informed  and 
[29]  believes  and  therefore  alleges,  that  over  60 
])acking  houses  handling  lemons  are  affiliated  with 
the  Exchange.  These  bouses  are  grouped  into  25 
district  exchanges.  The  Exchange  is  made  up  of 
these  district  exchanges,  with  one  director  fioni  eacli 
on  the  central  board.  Each  district  exchange,  in 
turn,  is  made  up  of  a  group  of  local  associations 
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or  packing  houses,  with  one  director  from  each  local 
association  elected  by  its  board;  the  directors  of 
each  local  association  are  elected  by  its  grower 
members.  The  local  association  or  packing  houses 
affiliated  with  the  Exchange  include  both  commer- 
cial corporations  for  profit  and  cooperative  corpo- 
rations. 

VI. 

Defendant  is  a  cooperative  marketing  corpora- 
tion, having  its  principal  place  of  business  at  La 
Verne,  Los  Angeles  County,  Califorina.  For  more 
than  ten  years  last  past  it  has  been  engaged  in 
the  business  of  selling  (through  a  central  market- 
ing organization)  and  shipping  lemons  in  interstate 
commerce.  Defendant  handles  lemons  for  approxi- 
mately 119  growers  who  have  a  producing  acreage 
of  approximately  683  acres  in  California. 

VII. 

Defendant  markets  its  lemons  through  Mutual 
Orange  Distributors,  which  is  a  cooperative  mar- 
keting corporation  organized  under  the  laws  of 
California.  Mutual  Orange  Distributors  (herein- 
after for  convenience  sometimes  referred  to  as  ''M. 
O.  D.")  has  been  marketing  lemons  and  other  citrus 
fruit  for  its  member  associations  for  many  years 
and  is  a  handler  of  lemons  for  nine  cooperative  cor- 
porations including  defendant.  M.O.D.  markets  for 
about  700  lemon  growers  in  California,  who  own 
about  5,000  acres  of  producing  lemon  orchards.  Its 
shipments  average  about  1,000  cars  a  year,  divided 
among  the  various  associations  affiliated  with  it. 
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Approximately  75%  of  the  lemons  handled  by 
M.O.D.  and  its  member  houses,  including  defen- 
dant, is  sold  and  shipped  for  consumption  in  states 
other  than  California  and  Arizona.  It  has  agents 
in  [30]  every  carload  market  in  the  United  States 
and  Canada.  While  it  has  some  salaried  agents,  it 
operates  chiefly  through  brokers.  Sales  are  nego- 
tiated by  these  agents  and  brokers,  contracts  of 
purchase  and  sale  being  signed  in  the  state  of  de- 
livery, and  shipments  made  from  California.  M.O.D. 
sells  for  its  member  houses,  including  defendants, 
and  they  ship  about  50%  of  the  lemons  handled  by 
it  and  them  direct  to  one  consumer  with  its  own  re- 
tail outlets,  which  plans  its  orders  for  normal  re- 
quirements weeks,  and  sometimes  months,  in  ad- 
vance. 

M.O.D.  and  this  defendant  over  a  period  of  years 
have  developed  outlets  for  lemons  to  buyers  who 
have  long  done  and  who  want  to  continue  to  do 
business  with  M.O.D.  and  defendant.  Shipments 
move  to  market  in  accordance  with  the  demand  of 
such  buyers. 

In  order  to  supply  the  demand  of  its  custom- 
ers, defendant  must  know  several  weeks,  and  some- 
times months,  in  advance  what  volume  it  is  go- 
ing to  be  able  to  supply.  This  type  of  operation 
is  radically  different  from  sales  where,  instead  of 
selling  direct  to  buyers  with  retail  outlets,  or  other 
private  sales  on  order,  cars  of  lemons  are  moved 
to  and  sold  at  auction. 
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VIII. 

The  order  referred  to  in  Paragraph  V  of  the 
complaint  herein  (hereinafter  called  "said  Order" 
and  sometimes  "Order  No.  53")  creates  an  admin- 
istrative committee  consisting  of  six  members  ap- 
pointed by  the  Secretary  of  Agriculture  (herein- 
after sometimes  called  "the  Secretary")  from  per- 
sons nominated  as  provided  in  said  Order.  This 
committee  is  empowered  by  said  Order  to  admin- 
ister the  provisions  thereof  and  is  charged  with  the 
duty  of  recommending  to  the  Secretary  the  quan- 
tity of  lemons  to  be  handled  each  week  in  inter- 
state commerce.  Whenever  the  Secretary  finds  from 
the  recommendations  and  information  submitted 
by  said  committee,  or  from  other  available  infor- 
mation, that  to  limit  the  quantity  of  lemons  which 
may  be  handled  in  interstate  commerce  during  a 
specified  week  will  [31]  tend  to  effectuate  the  de- 
clared policy  of  the  Act,  he  fixes  the  quantity  of 
lemons  which  may  be  handled  during  such  week. 

Said  Order  provides  that  each  handler  (that  is, 
each  first  handler)  of  lemons  shall  submit  to  the 
committee  a  written  application  for  a  prorate  base 
and  for  allotments;  that  the  committee  shall,  with 
respect  to  each  handler  who  has  filed  an  application 
for  a  prorate  base,  compute  the  quantity  of  avail- 
able lemons  which,  as  of  12 :01  A.  M.  on  the  Sunday 
nearest  the  date  on  which  such  computation  is 
made,  meets  the  requirements  of  marketing  under 
applicable  laws;  that  such  computation  shall  be 
made   every  two  weeks  beginning  with  a   date  in 


vs.  I  'h  ited  States  of  Am  erica  41 

eacli  fiscal  year  to  be  fixed  by  the  committee  and 
continuing  so  long  as  the  committee  recommends 
that  regulation  under  said  Order  remain  in  effect. 

Said  Order  further  provides  that  the  committee, 
in  computing  the  quantity  of  lemons  which  for  the 
applicable  two  week  i^eriod  each  handler  has  a\'ail- 
able  for  current  shipment,  shall  compute  the  quan- 
tity of  lemons  which  each  handler  has  picked  from 
the  trees  and  has  assembled  at  an  established  ship- 
ping point  within  the  area  of  production;  that  in 
the  event  any  handler  has  lemons  which  he  desires  to 
market  in  other  than  fresh  fruit  channels,  he  may 
request  the  committee  to  compute  the  number  of 
weeks  that  such  lemons  could  be  held  in  storage 
under  commercial  storage  conditions,  and,  at  the 
expiration  of  such  period,  would  meet  the  require- 
ments for  marketing  under  applicable  laws;  that 
any  such  lemons  shall  be  in  containers  and  shall 
be  assembled  at  one  or  more  of  the  central  points 
which  may  be  approved  by  the  committee;  that  if 
said  handler  is  satisfied  with  the  committee's  com- 
putation, he  shall  give  the  committee  written  noti- 
fication thereof  and  shall  dispose  of  such  lemons 
in  other  than  fresh  fruit  channels;  that  the  com- 
mittee shall  include  such  lemons  as  a  part  of  the 
available  lemons  of  such  handler  for  the  number 
of  weeks  computed. 

Said  Order  further  provides  that  if  any  handler 
submits  [32]  evidence  satisfactory  to  the  committee 
that  such  handler  has  lemons  available  for  current 
shipment   during  the   applicable  two-week    period, 
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but  because  of  unavailable  facilities  the  quantity  of 
such  lemons  cannot  be  computed  satisfactorily  by 
the  method  otherwise  provided  by  said  Order,  that 
said  committee  shall  compute,  pursuant  to  uniform 
rules  adopted  by  the  committee  and  approved  by 
the  Secretary,  the  quantity  of  lemons  which  such 
liandler  has  available  for  current  shipment  during 
such  period. 

It  is  further  provided  in  said  Order  that  the 
quantity  of  each  handler's  lemons,  as  computed 
pursuant  to  the  Order,  shall  be  reported  to  the 
Secretary  and  shall  constitute  the  recommendation 
of  the  committee  as  the  quantity  of  lemons  to  be 
used  by  the  Secretary  in  determining  the  prorate 
base,  subject  to  adjustment  by  deduction  of  under- 
shipments  and  the  addition  of  over-shipments,  as 
authorized  by  said  Order ;  that  upon  the  basis  of  the 
recommendations  and  reports  submitted  by  the  com- 
mittee, or  other  available  information,  the  Secre- 
tary shall  fix  a  prorate  base  for  each  handler  who 
has  made  application  therefor;  that  such  prorate 
base  shall  represent  the  ratio  between  the  quan- 
tity of  each  such  handler's  available  lemons  and  the 
quantity  of  all  such  handlers'  available  lemons,  and 
shall  be  applicable  for  the  two-week  period  imme- 
diately following  the  week  in  which  it  is  fixed 
by  the  Secretary;  that  whenever  the  Secretary  has 
fixed  the  total  quantity  of  lemons  which  may  be 
handled  during  any  week,  and  has  fixed  the  han- 
dlers' prorate  bases,  the  conmiittee  shall  calculate 
tlie  quantity  of  lemons  which  may  be  handled  by 
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each  such  handler  during  such  week;  that  such 
quantity  shall  be  the  allotment  of  each  such  han- 
dler, and  shall  be  in  an  amount  equal  to  the  prod- 
uct of  the  handler's  prorate  base  and  the  total  quan- 
tity which  may  be  handled  during  such  week. 

Respecting  over-shipments,  said  Order  provides 
that  during  any  week  for  which  the  Secretary  has 
fixed  the  quantity  of  lemons  which  may  be  handled, 
any  handler  (when  not  required  to  reduce  the  quan- 
tity [33]  of  lemons  which  he  may  handle)  may  han- 
dle, in  addition  to  his  allotment,  an  amount  of 
lemons  equivalent  to  10%  of  said  allotment,  or  one 
carload,  whichever  is  greater,  but  that  the  quantity 
of  lemons  handled  in  excess  of  a  handler's  allot- 
ment (but  not  exceeding  the  quantity  permitted  to 
be  handled)  shall  be  deducted  from  his  allotment  for 
the  next  week  in  which  the  handling  of  lemons  is 
regulated  by  said  Order;  that  if  such  allotment  is 
in  an  amount  less  than  such  quantity  of  lemons  per- 
mitted to  be  handled  by  a  handler,  such  quantity 
handled  in  excess  of  his  allotment  shall  be  deducted 
from  succeeding  weekly  allotments  until  such  ex- 
cess has  been  entirely  offset. 

Respecting  under-shipments,  said  Oi'der  provides 
that  if  a  handler,  during  any  week,  handles  a  quan- 
tity of  lemons  less  than  his  allotment  for  that  week, 
such  handler  may,  in  addition  to  his  allotment  for 
the  next  succeeding  week,  handle  only  during  such 
next  succeeding  week  a  quantity  of  lemons  equiva- 
lent to  such  under-shipments. 

Said  Order  provides  that  no  handler  shall  han- 
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die  lemons  except  as  provided  by  said  Order  and 
in  conformit}^  therewith. 

IX. 

Following  the  effective  date  of  said  Order,  an 
administrative  committee,  as  provided  for  therein, 
was  appointed  by  the  Secretary,  which  committee 
thereafter  recommended  to  the  Secretary  volume 
regulation  of  shipments  as  jDrovided  in  said  Order. 
Thereupon  the  Secretary,  pursuant  to  recommenda- 
tions of  said  committee,  fixed  a  total  quantity  of 
lemons  which  might  be  handled  in  the  current  of 
interstate  commerce  for  the  weekly  period  beginning 
12:01  A.  M.  June  1,  1941  to  12:01  A.  M.  June  8, 
1941,  at  263,900  packed  boxes,  and  the  allotment  of 
defendant  at  3,557  packed  boxes,  computed  on  a  pro- 
rate base  of  1.348%  of  such  total  quantity. 

Similarly,  for  the  week  beginning  12:01  A.  M. 
June  8,  1941  to  12:01  A.  M.  June  15,  1941,  the 
Secretary  fixed  a  total  quantity  at  [34]  233,450 
packed  boxes  and  the  allotment  of  the  defendant  at 
3147  packed  boxes,  computed  on  a  prorate  base  of 
1.348%  of  such  total,  which  allotment  was  subse- 
quently adjusted  to  2741  packed  boxes,  by  deduct- 
ing 406  boxes  for  alleged  over-shipment. 

Similarly,  for  the  week  beginning  12:01  A.  M. 
June  15,  1941  to  12:01  A.  M.  June  22,  1941,  the 
Secretary  fixed  a  total  quantity  at  223,300  packed 
boxes,  and  the  allotment  of  defendant  at  2282 
packed  boxes,  computed  on  a  prorate  base  of  1.022% 
of  such  total. 

Similarly,  for  the  week  beginning  12:01  A.  M. 
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June  22,  1941  to  12:01  A.  M.  June  29,  1911,  the 
Secretary  fixed  a  total  quantity  at  233,450  packed 
boxes,  or  575  cars  (on  the  basis  of  406  packed 
boxes  to  the  car),  and  the  allotment  of  defendant  at 
2385  packed  boxes,  computed  on  a  prorate  base 
of  1.022%  of  such  total.  On  June  24,  1941,  on  the 
recommendation  of  said  committee,  the  Secretary  in- 
creased the  total  quantity  fixed  for  the  week  begin- 
ning Jinie  22,  1941,  from  575  cars  to  700  cars,  and 
the  allotment  of  defendant  to  2904  packed  boxes, 
which  was  subsequently  adjusted  to  2498  packed 
l)()xes  for  an  alleged  over-shipment  of  406  packed 
boxes. 

Similarly,  for  the  week  beginning  12:01  A.  M. 
June  29,  1941  to  12:01  July  6,  1941,  the  Secretary 
fixed  a  total  quantity  at  243,600  packed  boxes,  and 
the  allotment  of  defendant  at  2300  packed  boxes, 
computed  on  a  pro-rate  base  of  .944%  of  such  total. 
On  July  2,  1941,  on  the  recommendation  of  said 
committee,  the  Secretary  increased  the  total  quan- 
tity fixed  for  the  week  beginning  June  29,  1941, 
from  600  cars  to  700  cars,  and  the  allotment  of  de- 
fendant to  2683  packed  boxes,  which  was  subse- 
quently adjusted  to  2692  packed  boxes,  by  adding 
16  for  an  alleged  under-shipment  and  deducting  7 
for  borrowings  paid  back  during  the  previous  week. 

Similarly,  for  the  week  beginning  12.01  July  6, 
1941  to  12.01  July  13,  1941,  the  Secretary  fixed 
the  total  quantity  at  284,200  packed  boxes  and  the 
allotment  of  defendant  at  2683  packed  boxes,  on 
a  prorate  base  of  .944%  of  such  total,  which  allot- 
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ment  [35]  was  subsequently  adjusted  to  2428  packed 
boxes  by  deducting  255  boxes  for  alleged  over- 
shipment. 

Similarly,  for  the  week  beginning  12.01  A.  M. 
July  13,  1941  to  12.01  July  20,  1941,  the  Secretary 
fixed  the  total  quantity  at  263,900  packed  boxes 
and  the  allotment  of  the  defendant  at  2391  packed 
boxes,  computed  on  a  prorate  base  of  .906%  of  such 
total,  which  allotment  was  subsequently  adjusted  to 
2586  packed  boxes  because  of  an  alleged  under- 
shipment  of  195  boxes  in  the  previous  week. 

Similarly,  for  the  week  beginning  12.01  A.  M. 
July  20,  1941  to  12.01  July  27,  1941,  the  Secretary 
fixed  the  total  quantity  at  233,450  packed  boxes  and 
the  allotment  of  defendant  at  2115  packed  boxes, 
computed  on  a  prorate  base  of  .906%  of  such  total, 
which  allotment  was  subsequently  reduced  to  1728 
packed  boxes  because  of  an  alleged  over-shipment 
of  387  packed  boxes  in  the  previous  week. 

Similarly,  for  the  week  beginning  12.01  A.  M. 
July  27,  1941  to  12.01  August  3,  1941,  the  Secretary 
fixed  the  total  quantity  at  223,300  packed  boxes  and 
the  allotment  of  defendant  at  2300  packed  boxes 
computed  on  a  prorate  base  of  1.030%  of  such  total. 
On  July  29,  1941,  on  the  recommendation  of  said 
committee,  the  Secretary  increased  the  total  quan- 
tity fiixed  for  the  week  beginning  July  27,  1941,  at 
550  cars  to  700  cars,  and  the  allotment  of  defen- 
dant to  2927  packed  boxes,  which  was  subsequently 
changed  to  5367  packed  boxes  because  of  an  alleged 
under-shipment  of  4  boxes  and  loans  of  2436  packed 
boxes. 
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Similarly,  for  the  week  beginning  12.01  A.  M. 
August  3,  1941  to  12.01  August  10,  1941,  the  Secre- 
tary fixed  the  total  quantity  at  243,600  packed  boxes 
and  the  allotment  of  defendant  at  2509  ])acked 
boxes,  computed  on  a  prorate  base  of  1.0307f  <^f 
such  total.  On  August  5,  1941,  on  the  recommenda- 
tion of  said  committee,  the  Secretary  increased 
the  total  quantity  fixed  for  the  week  [36]  begin- 
ning August  3,  1941,  from  600  cars  to  700  cars,  and 
the  allotment  of  defendant  to  2927  packed  boxes, 
which  was  subsequently  changed  to  1709  packed 
boxes  because  of  an  alleged  forfeit  of  107  packed 
boxes  and  borrowings  paid  back  of  1218  boxes. 

Similarly,  for  the  week  beginning  12.01  A.  M. 
August  10,  1941  to  12.01  A.  M.  August  17,  1941 
the  Secretary  fixed  the  total  quantity  at  284,200 
packed  boxes,  and  the  allotment  of  defendant  at 
3180  packed  boxes,  computed  on  a  prorate  base  of 
1.119%  of  such  total,  which  allotment  was  subse- 
quently adjusted  to  1734  packed  boxes  because  of 
an  alleged  over-shipment  of  228  boxes  and  borrow- 
ings paid  l)ack  of  1218  boxes. 

Similarly,  for  the  week  beginning  12.01  A.  M. 
August  17,  1941  to  12.01  A.  M.  August  24,  1941  the 
Secretary  fixed  the  total  quantity  at  162,400  packed 
boxes,  and  the  allotment  of  defendant  at  1817  packed 
boxes,  computed  on  a  prorate  base  of  1.119% 
of  such  total,  which  was  subsequently  adjusted  to 
1411  packed  boxes  by  adding  812  boxes  for  under- 
shipment  and  deducting  1218  boxes  for  borrowings 
paid  back. 


48  La  Verne  Co-op.  Citrus  Assn.,  et  al. 

Similarly,  the  Secretary  has  fixed  total  quanti- 
ties and  the  allotments  of  defendant  for  each  week 
subsequent  to  the  week  ending  at  12.01  A.  M.  Au- 
gust 24,  1941,  in  varying  amounts,  for  which  cer- 
tificates of  allotments  and  certificates  of  adjusted 
allotments  have  been  issued  by  said  committee. 

X. 

Since  June  18,  1941  defendant  has  received  a 
large  number  of  orders,  including  orders  from  regu- 
lar customers  which  it  could  and  would  have  filled 
in  the  ordinary  course  of  business,  but  which  it 
was  prevented  from  filling  by  reason  of  Order  No. 
53  and  the  operation  thereof  by  said  committee  and 
the  Secretary. 

Defendant  has  also  been  prevented  from  selling 
large  quantities  of  lemons  at  prices  which  would 
return  profit  to  its  growers,  by  reason  of  said 
order  and  the  operation  thereof  by  said  commit- 
tee [37]  and  the  Secretary,  in  addition  to  orders 
received  which  it  was  unable  to  fill.  Defendant  is 
informed  and  believes  and  on  that  ground  avers, 
that  such  orders  and  quantities  as  it  has  been  so 
prevented  from  filling,  selling  and  shipping,  were 
filled,  sold  and  shipped  by  the  Exchange. 

Defendant  is  informed  and  believes  and  therefore 
and  on  that  ground  alleges,  that  it  will  be  pre- 
vented, so  long  as  said  Order  remains  in  effect  and 
so  long  as  the  same  continues  to  be  operated  by  said 
committee  and  by  the  Secretary  on  the  recommenda- 
tion of  said  committee,  from  filling  a  large  number 
of  orders  received  from  its  customers,  and  in  addi- 
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tion  thereto,  from  selling  lemons  for  which  there  is 
a  demand,  and  which  could  be  sold  by  it  at  prices 
returning  protit  to  its  growers;  that  by  reason  of 
said  Order  and  the  operation  thereof,  defendant  is 
losing,  and  will  continue  to  lose,  customers  who,  as 
defendant  is  informed  and  believes  and  therefore 
and  on  that  ground  alleges,  will  become  customers 
of  its  principal  competitor,  the  Exchange;  all  to  its 
irreparable  loss  and  damage. 

XI. 

There  is  no  profitable  outlet  for  the  sale  of  ap- 
proximately 90%  of  the  lemons  produced  in  Cali- 
fornia, including  lemons  handled  by  defendant,  ex- 
cept in  interstate  commerce.  To  accommodate  its  in- 
terstate business,  facilities  have  been  developed  for 
the  packing  and  shipment  of  lemons,  including  the 
packing  houses,  storage  and  other  facilities  of  de- 
fendant, in  which  large  sums  of  money  have  been 
invested.  Defendant's  storage  facilities  are  inade- 
quate for  operation  under  Order  No.  53.  In  order 
to  operate  competitively  under  said  Order,  it  is 
necessary  for  defendant  to  provide  additional  stor- 
age, at  a  cost  of  many  thousands  of  dollars,  which 
would  otherwise  be  unnecessary.  By  reason  of  said 
order,  defendant  has  been,  is  being,  [38]  and  will 
continue  to  be,  put  to  large  expense  in  the  rehan- 
dling  of  lemons,  which  would  otherwise  be  unneces- 
sary. 

XII. 
Said  Order  as  applied  and  administered  by  said 


50  La  Verne  Co-op.  Citrus  Assn.,  et  al. 

committee,  and  by  the  Secretary  on  the  recom- 
m^endations  of  said  committee,  is  unreasonable,  ar- 
bitrary, unjust  and  discriminatory  as  against  de- 
fendant, in  that  total  weekly  shipments  have  been 
fixed  in  unreasonably  low  amounts  and  amounts 
much  less  than  the  market  would  absorb  at  prices 
which  would  provide  reasonable  and  profitable  re- 
turns to  the  growers  whose  lemons  are  handled  by 
defendant. 

Defendant  handles  green,  silver  and  tree-ripe 
(yellow)  lemons  for  its  producer  principals.  Be- 
cause of  the  short  storage  life  of  tree-ripe  and 
silver  lemons,  it  is  necessary  to  ship  them  in  a 
very  much  shorter  period  after  they  are  picked 
than  is  the  case  with  green  lemons;  otherwise  such 
tree-ripes  and  silvers  will  decay  and  become  unfit 
for  disposal  in  fresh  fruit  trade  channels.  Because 
of  the  unreasonably  low  shipments  permitted  by 
said  committee,  and  the  Secretary,  and  the  unrea- 
sonably low  and  discriminatory  allotments  allowed 
defendants,  it  has  been  compelled  to  send  a  large 
quantity  of  lemons  to  bj^-products  and  otheiwise 
dispose  thereof  in  other  than  fresh  fruit  chan- 
nels, and  it  will  be  unable  to  market  quantities 
of  tree-ripes  and  silvers  in  fresh  fruit  form,  and 
will  not  be  given  the  benefit  thereof  in  the  computa- 
tion of  its  allotments,  except  during  their  brief 
storage  life;  by  reason  whereof  defendant  has  suf- 
fered, and  is  now  suffering,  and  will  continue  to 
suffer  great  and  irreparable  loss  and  damage;  its 
costs  of  operation  have  been,  are  being,  and  will 
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be  unnecessarily  and  unreasonably  increased  by  the 
operation  of  said  order;  it  has  been  and  is  being 
deprived  of  its  customers  and  trade  outlets;  all 
to  defendant's  great  injury  and  damage  and  the  un- 
just enrichment  of  the  Exchange. 

XIII. 
By  reason  of  the  premises  said  Order  and  the  or- 
ders of  the  [39]  Secretary  implementing  said  Order 
are,  and  each  thereof  is,  unjust,  unreasonable,  ar- 
bitrary and  discriminatory  as  to  this  defendant, 
and  said  Order  and  the  Orders  of  the  Secretary 
implementing  said  Order,  each  and  all,  constitute  an 
unwarranted  and  unlawful  exercise  of  the  police 
power,  and  are  violative  of  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States,  in  that  they 
deprive  defendant  of  its  property  without  due  pro- 
cess of  law. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  its  action,  and  that  this  defendant  be 
dismissed  hence  with  its  costs. 

GUY  RICHARDS  CRUMP, 
EMMET  H.  WILSON,  JR., 
By  GUY  RICHARDS  CRUMP, 
Attorneys  for  Defendant. 

Answer  duly  verified  by  C.  I.  Cartwright,  Secre- 
tary-Treasurer of  La  Verne  Cooperative  Citrus 
Association,  on  the  24th  day  of  October,  1941,  be- 
fore Hertha  N.  Ebert,  Notary  Public. 

[Endorsed]:  Filed  October  31,  1941.  [40] 
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Within  tlie  time  allowed  by  law  and  the  stipula- 
tion of  the  parties,  defendant  Glendora  Co-Opera- 
tive  Citrus  Association,  a  corporation,  served  and 
filed  its  verified  answer,  which  was  and  is  in  the 
words  and  figures  following,  to- wit: 

[Title  of  the  Court  and  Cause  in  the  LaVerne  Case.] 

ANSWER  OF  DEFENDANT  GLENDORA  CO- 
OPERATIVE CITRUS  ASSOCIATION. 

Answering  the  complaint  herein  defendant  Glen- 
dora  Co-Operative  Citrus  Association  (hereinafter 
referred  to  as  "defendant")  admits,  denies  and 
avers : 

I. 

Admits  the  allegations  of  paragraph  I. 

II. 

Admits  the  allegations  of  paragraph  II  and  avers 
that  LaVerne  Co-Operative  Citrus  Association  is  a 
co-operative  marketing  corporation. 

III. 

Admits  the  allegations  of  paragraph  III  and 
avers  that  defendant  is  a  co-operative  marketing 
corporation. 

IV.  to  X. 
Paragraphs  IV.  to  X.,  both  inclusive,  in  this 
answer  are  the  same  as  the  correspondingly  num- 
bered paragraphs  IV.  to  X.,  both  inclusive,  in  the 
answer  of  the  defendant  La  Verne  Co-Operative 
Citrus  Association,  a  corporation,  in  the  La  Verne 
Case. 
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XI. 

Answering  the  allegations  of  paragraph  XI  of  the 
complaint,  admits  that  defendants  Glendora  Co- 
operative Citrus  Association,  La  Verne  Co-Opera- 
tive  Citrus  Association  and  Upland  Orchards,  Inc., 
[41]  are,  and  each  of  them  is,  handlers  of  lemons, 
engaged  in  the  handling  of  lemons  as  the  terms  are 
defined  in  the  Order.  Admits  that  Glendora  Co- 
operative Citrus  Association  on  or  about  May  7, 
1941,  made  and  filed  with  the  said  Committee  a 
written  application  for  a  prorate  base  and  for  allot- 
ments. But  avers  that  all  applications  and  other 
documents  and  papers  filed  by  defendant  with  the 
Conmiittee  were  filed  under  protest  and  without 
waiving  any  rights  of  the  defendant.  Defendant 
has  no  information  or  belief  sufficient  to  enable  it 
to  answer  the  remaining  allegations  of  parafi^rfiph 
XI  of  the  complaint  and  therefore  and  on  that 
ground  denies  each  and  all  thereof. 

XII.  and  XIII. 
Paragraphs  XII  and  XIII,  both  inclusive,  in 
this  answer  are  the  same  as  the  correspondingly 
numbered  paragraphs  XII  and  XIII,  both  inclu- 
sive, in  the  answer  of  the  defendant  La  Verne  Co- 
operative Citrus  Association,  a  corporation,  in  the 
La  Verne  Case. 

XIV. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  paragraph 
XIV,  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 
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XV. 

Paragraph  XV.  in  this  answer  is  the  same  as  the 
correspondingly  numbered  paragraph  XV.  in  the 
answer  of  the  defendant  La  Verne  Co-Operative 
Citrus  Association,  a  corporation,  in  the  La  Verne 
Case. 

XVI. 

Defendant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegations  of  paragraph 
XVI.  and  therefore  and  on  that  ground  denies  each 
and  all  thereof. 

XVII. 

Denies  each  and  all  of  the  allegations  of  para- 
graph XVII,  except  that  it  admits  that  "For  the 
said  weekly  regulation  period  [42]  beginning  June 
1,  1941,  and  ending  June  8,  1941,  the  Secretary  fixed 
an  allotment  for  defendant  Glendora  Co-Operative 
Citrus  Association  at  two  hundred  eighty-eight 
(288)  packed  boxes  of  lemons". 

XVIII. 

Denies  each  and  all  of  the  allegations  of  para- 
graph XVIII. 

XIX. 

Answering  the  allegations  of  paragraph  XIX, 
avers  that  during  said  weekly  period  beginning 
June  1,  1941,  and  ending  June  8,  1941,  defendant 
shipped  and  handled  eight  hundred  eighty-five 
(885)   packed  boxes  of  lemons,  as  follows: 
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Date 

From 

To 

Boxes 

June  2 

Glendora,  Calif. 

Cleveland,   Ohio 

406 

2 

Azusa  Ave.,  Calif. 

Hickory,  N.  C. 

96 

3 

Glendora,  Calif. 

Dallas,  Texas  (truck) 

21 

3 

Glendora,  Calif. 

Dallas,  Texas  (truck) 

114 

6 

Glendora,  Calif. 

Kansas  City,  Mo. 

144 

6 

Glendora,  Calif. 

Waverly,  N.  J . 

104 

Except  as  specifically  averred  herein,  defendant 
denies  each  and  all  of  the  allegations  of  pai'agraph 
XIX. 

XX.  to  XXVI. 

Paragraphs  XX.  to  XXVI,  both  inclusive,  in  this 
answer  are  the  same  as  the  correspondingly  num- 
bered paragraphs  XX  to  XXVI,  both  inslusive,  in 
the  answer  of  the  defendant  La  Verne  Co-Opera- 
tive  Citrus  Association,  a  corporation,  in  the  La 
Verne  Case. 

For   a   Separate   and   Further  Defense   Defendant 
Avers : 

I.  to  V. 

Paragraphs  I.  to  V.,  both  inclusive  of  the  Sep- 
arate and  Further  Defense  in  this  answer  are  the 
same  as  the  correspondingly  numbered  paragraphs 
I.  to  v.,  both  inclusive,  in  the  answer  of  the  defend- 
ant T^a  Verne  Co-Operative  Citrus  Association,  a 
corporation,  in  its  separate  and  further  defense  in 
the  La  Verne  Case.  [43] 

VI. 

Defendant  is  a  co-operative  marketing  corporation 
having  its  principal  place  of  business  at  Glendor^i, 
California.  For  more  than  ten  years  last  past  it  has 
been  engaged  in  the  business  of  selling  (through  a 
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central  marketing  organization)  and  shipping 
lemons  in  interstate  commerce.  Defendant  handles 
lemons  for  approximately  35  growers,  who  have  a 
producing  acreage  of  approximately  183  acres  in 
California. 

VII. 
Paragraph  VII.  of  the  Separate  and  Further  De- 
fense in  this  answer  is  the  same  as  the  correspond- 
ingly numbered  paragraph  VII.  in  the  answer  of 
the  defendant  La  Verne  Co-Operative  Citrus  Asso- 
ciation, a  corporation,  in  its  separate  and  further 
defense  in  the  La  Verne  Case. 

VIII. 
Paragraph  VIII.  of  the  Separate  and  Further 
Defense  in  this  answer  is  the  same  as  the  corres- 
pondingly numbered  paragraph  VIII.  in  the  an- 
swer of  the  defendant  La  Verne  Co-Operative 
Citrus  Association,  a  corporation,  in  its  separate 
and  further  defense  in  the  La  Verne  Case. 

IX. 

Following  the  effective  date  of  said  Order,  an  ad- 
ministrative committee,  as  provided  for  therein,  was 
appointed  by  the  Secretary,  which  committee  there- 
after recommended  to  the  Secretary  volume  regula- 
tion of  shipments,  as  provided  in  said  Order.  There- 
upon the  Secretary,  pursuant  to  recommendations 
of  said  committee,  fixed  the  total  quantity  of  lemons 
which  might  be  handled  in  the  current  of  interstate 
commerce  for  the  weekly  period  beginning  12:01 
A.M.,  June  1,  1941,  to  12 :01  A.M.,  June  8,  1941,  at 
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263,900  packed  boxes,  and  the  allotment  of  defend- 
ant at  288  packed  boxes,  computed  on  a  prorate 
base  of  .109%  of  such  total  quantity. 

Similarly  for  the  week  beginning  12:01  A.M., 
June  8,  1941,  [44]  to  12 :01  A.M.,  June  15,  1941,  the 
Secretary  fixed  the  total  quantity  at  233,450  packed 
boxes,  and  the  allotment  of  defendant  at  255  packed 
boxes,  computed  on  a  prorate  base  of  .109%  of  such 
total,  which  allotment  was  subsequently  adjusted 
to  minus  151  packed  boxes  for  alleged  over-ship- 
ment. 

Similarly  for  the  week  beginning  12.01  A.M., 
June  15,  1941,  to  12.01  A.M.,  June  22,  1941,  the  Sec- 
retary fixed  the  total  quantity  at  223,300  packed 
boxes,  and  the  allotment  of  defendant  at  217  packed 
boxes,  computed  on  a  prorate  base  of  .097%  of  such 
total,  which  allotment  was  subsequently  adjusted  to 
66  packed  boxes  by  deducting  151  packed  boxes  for 
alleged  over-shipment. 

Similarly  for  the  week  beginning  12.01  A.M., 
June  22,  1941,  to  12.01  A.M.,  June  29,  1941,  the 
Secretary  fixed  the  total  quantity  at  233,450  packed 
boxes,  or  575  cars  (on  the  basis  of  406  packed  boxes 
to  the  car),  and  the  allotment  of  defendant  at  227 
packed  boxes,  computed  on  a  prorate  base  of  .097% 
of  such  total.  On  June  24,  1941,  on  the  recom- 
mendation of  said  committee,  the  Secretary  in- 
creased the  total  quantity  fixed  for  the  week  be- 
ginning June  22,  1941,  from  575  cars  to  700  cars, 
and  the  allotment  of  defendant  to  276  packed  boxes, 
which  was  subsequently  adjusted  to  minus  130  boxes 
for  alleged  over-shijjments  of  406  boxes. 
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Similarly  for  the  week  begiimiiig  12:01  A.M., 
June  29,  1941,  to  12:01  A.M.,  July  6,  194-1,  the  Sec- 
retary fixed  the  total  quantity  at  243,600  packed 
boxes,  and  the  allotment  of  defendant  at  171  packed 
boxes,  computed  on  a  prorate  base  of  .070%  of  such 
total.  On  July  2,  1941,  on  the  reconmiendation  of 
said  committee,  the  Secretary  increased  the  total 
quantity  fixed  for  the  week  begiiming  June  29,  1941, 
from  600  to  700  cars,  and  the  allotment  of  defend- 
ant to  200  packed  boxes,  which  was  subsequently  ad- 
justed to  70  packed  boxes  by  deducting  130  packed 
boxes  for  alleged  over-shipments. 

Similarly  for  the  week  beginning  12:01  A.M., 
July  6,  [45]  1941,  to  12:01  A.M.,  July  13,  1941, 
the  Secretary  fixed  the  total  quantity  at  284,200 
packed  boxes,  and  the  allotment  of  defendant  at 
200  packed  boxes,  computed  on  a  prorate  base  of 
.070%  of  such  total,  which  was  subsequently  ad- 
justed to  270  packed  boxes,  based  upon  an  alleged 
under-shipment  of  70  packed  boxes. 

Similarly  for  the  week  beginning  12:01  A.M., 
July  13,  1941,  to  12 :01  A.M.,  July  20,  1941,  the  Sec- 
retary fixed  the  total  quantity  at  263,900  packed 
boxes,  and  the  allotment  of  defendant  at  142  packed 
boxes,  computed  on  a  prorate  base  of  .054%  of  such 
total,  which  allotment  was  subsequently  changed  by 
adding  34  packed  boxes  for  an  alleged  under-ship- 
ment, and  deducting  34  packed  boxes  for  an  alleged 
forfeit,  leaving  the  amount  of  the  allotment  at  142 
packed  boxes. 

Similarly  for  the  week  beginning  12:01  A.M., 
July  20,  1941,  to  12 :01  A.M.,  July  27,  1941,  the  Sec- 
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retaiy  fixed  tlio  total  quantity  at  233,450  packed 
boxes,  and  tlie  allotment  of  defendant  at  126  packed 
boxes,  on  a  prorate  base  computed  at  .054%  of  such 
total,  which  allotment  was  subsequently  adjusted  to 
201  packed  boxes  because  of  an  alleged  under-ship- 
ment  of  75  packed  boxes. 

Similarly  for  the  week  beginning  12:01  A.M., 
July  27,  1941,  to  12:01  A.M.,  August  3,  1941,  the 
Secretary  fixed  the  total  quantity  at  223,300  packed 
boxes,  and  the  allotment  of  defendant  at  110  packed 
boxes,  computed  on  a  prorate  base  of  .049%  of  such 
total.  On  July  29,  1941,  on  the  recommendation  of 
said  committee,  the  Secretary  increased  the  total 
quantity  fixed  for  the  week  beginning  July  27,  1941, 
from  550  to  700  cars,  and  the  allotment  of  defend- 
ant to  140  packed  boxes,  which  was  subsequently 
changed  to  266  packed  boxes  because  of  an  alleg(>d 
under-shipment  of  201  packed  boxes  and  an  alleged 
forfeit  of  75  boxes. 

Similarly  for  the  week  beginning  12:01  A.M.,  Au- 
gust 3,  1941,  to  12:01  A.M.,  August  10,  1941,  the 
Secretary  fixed  the  [46]  total  quantity  at  243,600 
packed  boxes,  and  the  allotment  of  defendant  at  119 
packed  boxes,  on  a  prorate  base  of  .049%  of  such 
total.  On  August  5,  1941,  on  the  reconmiendation 
of  said  committee,  the  Secretary  increased  the  total 
quantity  for  the  week  beginning  August  3,  1941, 
from  600  to  700  cars,  and  the  allotment  of  defend- 
ant to  139  packed  boxes,  which  was  subsequently  ad- 
justed to  114  packed  boxes  because  of  an  alleged 
over-shipment  of  25  packed  boxes. 

Similarly   for  the   week   beginning   12:01    A.M., 
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August  10,  1941,  to  12:01  A.M.,  August  17,  1941, 
the  Secretary  fixed  the  total  quantity  at  284,200 
packed  boxes,  and  the  allotment  of  defendant  at 
128  packed  boxes,  computed  on  a  prorate  base  of 
.045%  of  such  total,  which  allotment  was  subse- 
quently adjusted  to  138  packed  boxes  because  of  an 
alleged  under-shipment  of  10  boxes. 

Similarly  for  the  week  beginning  12:01  A.M., 
August  17,  1941,  to  12:01  A.M.,  August  24,  1941, 
the  Secretary  fixed  the  total  quantity  at  162,400 
packed  boxes,  and  the  allotment  of  defendant  at 
73  packed  boxes,  on  a  prorate  base  of  .045%  of  such 
total,  which  was  subsequently  adjusted  to  97  packed 
boxes  because  of  an  alleged  under-shipment  of  34 
boxes,  less  an  alleged  forfeit  of  10  boxes. 

Similarly  the  Secretary  has  fixed  total  quantities 
and  the  allotments  of  defendant  for  each  week  sub- 
sequent to  the  week  ending  at  12.01  A.M.,  August 
24,  1941,  in  varying  amounts,  for  which  certificates 
of  allotment  and  certificates  of  adjusted  allotments 
have  been  issued  by  said  committee. 

X. 

Since  June  18,  1941,  defendant  has  been  pre- 
vented by  said  Order  and  the  operation  thereof 
from  filling  numerous  orders,  including  orders  from 
regular  customers  of  Mutual  Orange  Distributors 
which  it  could  otherwise  have  filled  in  the  ordinary 
course  of  business.  Defendant  has  also  been  pre- 
vented from  selling  large  [47]  quantities  of  lemons 
at  prices  which  would  return  profit  to  its  growers, 
by  reason  of  said  Order  and  the  operation  thereof 
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by  said  committee  and  the  Secretary,  iii  addition  to 
orders  which  it  was  unable  to  fill.  Defendant  is 
informed  and  believes  and  on  that  ground  avers 
that  such  orders  and  quantities  as  it  has  been  so 
prevented  from  filling,  selling  and  shipping,  were 
filled,  sold  and  shipped  by  the  Exchange. 

The  remaining  portion  of  this  Paragraph  X.  in 
this  answer  is  the  same  as  the  last  said  paragraph 
in  paragraph  X.  in  the  answer  of  the  defendant  La 
Yerne  Co-Operative  Citrus  Association,  a  corpora- 
tion, in  its  separate  and  further  defense  in  the  La 
Verne  Case. 

XI. 

Paragraph  XL  of  the  Separate  and  Further  De- 
fense in  this  answer  is  the  same  as  the  correspond- 
ingly numbered  paragraph  XL  in  the  answer  of 
the  defendant  La  Verne  Co-Operative  Citrus  Asso- 
ciation, a  corporation,  in  its  separate  and  further 
defense  in  the  La  Verne  Case. 

XIL 

Said  Order  as  applied  and  administered  by  said 
committee,  and  by  the  Secretary  on  the  recom- 
mendation of  said  committee,  is  arbitrary,  unreason- 
able, unjust  and  discriminatory  as  against  defend- 
ant, in  that,  as  defendant  is  informed  and  believes 
and  on  that  ground  avers,  competitors  of  defendant 
have  been  given  excessive  advance  credits  for 
lemons  marketed  in  other  than  fresh  fruit  channels, 
advance  credits  for  unmerchantable  lemons,  and  ex- 
cessive prorate  bases,  with  the  result  that  such  com- 
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petitors  have  received  larger  allotments  than  they 
are  entitled  to  under  said  Order,  and  that  defend- 
ant has  received  correspondingly  smaller  allotments 
than  it  is  entitled  to;  also  because  certain  handlers 
have  been,  and  are  being,  permitted  to  ship  without 
being  required  to  limit  their  shipments.  [48] 

XIII. 

Said  Order  as  applied  and  administered  by  said 
committee,  and  by  the  Secretary  on  the  recom- 
mendations of  said  committee,  is  unreasonable,  ar- 
bitrary, unjust  and  discriminatory  as  against  de- 
fendant, in  that  total  weekly  shipments  have  been 
fixed  in  unreasonably  low  amounts  and  amounts 
much  less  than  the  market  would  absorb  at  prices 
which  would  provide  reasonable  and  profitable  re- 
turns to  the  growers  whose  lemons  are  handled  by 
defendant. 

Defendant  handles  green,  silver  and  tree-ripe 
(yellow)  lemons  for  its  producer  principals.  Be- 
cause of  the  short  storage  life  of  tree-ripe  and  silver 
lemons,  it  is  necessary  to  ship  them  in  a  very  much 
shorter  period  after  they  are  picked  than  is  the  case 
with  green  lemons;  otherwise  such  tree-ripes  and 
silvers  will  decay  and  become  unfit  for  disposal  in 
fresh  fruit  trade  channels.  Because  of  the  unrea- 
sonably low  shipments  permitted  by  said  commit- 
tee, and  the  Secretary,  and  the  unreasonably  low 
and  discriminatory  allotments  allowed  defendant, 
it  has  been  compelled  to  send  a  large  quantity  of 
lemons  to  by-products  and  otherwise  dispose  thereof 
in  other  than  fresh  fruit  channels,  and  it  will  be  un- 
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able  to  market  quantities  of  tree-ripes  and  silvers 
in  fresh  fruit  form,  and  will  not  be  given  the  bene- 
fit thereof  in  the  computation  of  its  allotments,  ex- 
cept during  their  brief  storage  life;  by  reason 
whereof  defendant  has  suffered,  is  now  suffering, 
and  will  continue  to  suffer  great  and  irreparable 
loss  and  damage;  its  costs  of  operation  have  been, 
are  being,  and  will  be  unnecessarily  and  unreason- 
ably increased  by  the  operation  of  said  Order;  it 
has  been  and  is  being  deprived  of  its  customers  and 
trade  outlets;  all  to  the  defendant's  great  injury 
and  damage  and  the  luijust  enrichment  of  the  Ex- 
change. 

XIV. 

Paragraph  XIV.  of  the  Separate  and  Further 
Defense  in  this  answer  is  the  same  as  the  paragraph 
numbered  XIII.  in  the  answer  of  [49]  the  defend- 
ant La  Verne  Co-Operative  Citrus  Association,  a 
corporation,  in  its  separate  and  further  defense  in 
the  La  Verne  Case. 

Prayer  and  signature  of  attorneys  is  the  same 
as  in  the  answer  of  the  defendant  La  Verne  Co- 
Operative  Citrus  Association,  a  corporation,  in  the 
La  Verne  Case. 

Answer  duly  verified  by  O.  W.  Cave,  Treasurei* 
of  Glendora  Co-Operative  Citrus  Association,  on  the 
31st  day  of  October,  1941,  before  Hertha  N.  Ebert, 
Notary  Public. 

[Endorsed] :    Filed  October  31,  1941.  [50] 
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[Title  of  District  Court  and  Cause  in  the  La  Verne 
Case.] 

FINDINGS  OF  FACT 

AND 

CONCLUSIONS  OF  LAW 

The  above  entitled  cause  having  been  consoli- 
dated for  trial  by  order  of  the  Court,  and  the  re- 
straining order  heretofore  granted  against  all 
the  defendants  together  with  the  application  of 
plaintiff  for  a  preliminary  injunction  having  been 
duly  continued  until  the  trial  of  said  cause,  and 
the  trial  of  said  cause  and  hearing  upon  said  appli- 
cation having  regularly  come  on  for  hearing  and 
trial,  and  hearing  and  trial  having  been  had  on  the 
31st  day  of  March,  1942,  and  the  2nd  day  of  April, 
1942,  by  the  Court  without  a  jury,  upon  the  verified 
complaints,  answers  and  stipulations  filed  therein, 
and  upon  affidavits  filed  in  support  of  and  in  oppo- 
sition to  the  applica-  [51]  tion  for  preliminary  in- 
junction, and  the  Court  having  heard  argument 
of  all  counsel  and  being  fully  advised  in  the  prem- 
ises hereby  makes  the  following  findings  of  fact 
and  conclusions  of  law  in  said  cause : 

FINDINGS  OF  FACT 

I. 

This  action  is  brought  by  the  United  States  of 
America  against  the  defendants.  La  Verne  Co- 
operative Citrus  Association,  a  California  corpora- 
tion, with  its  principal  place  of  business  at  La 
Verne,  Los  Angeles  County,  California;  the  Glen- 
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dora  Co-Operative  Citrus  Association,  a  California 
corporation,  whose  principal  place  of  business  is 
Glendora,  California;  and  Upland  Orchards,  Inc., 
a  California  corporation  with  its  principal  place  of 
business  at  Upland,  California. 

II. 

The  proceeding  was  brought  under  Section  8a 
(6)  of  the  Act  of  May  12,  1933  (48  Stat.  31,  U.S.- 
C.A.  Title  7,  Section  608a  (6)  as  amended  August 
24,  1934,  49  Stat.  672)  and  as  reenacted  and 
amended  in  the  Agricultural  Marketing  Agree- 
ment Act  of  1937,  approved  June  3,  1937,  which 
invested  the  District  Courts  of  the  ITnited  States 
witli  jurisdiction  specifically  to  enforce  and  to  pre- 
vent and  restrain  any  person  from  violating  any 
order  issued  by  the  Secretary  of  Agriculture  ])ur- 
suant  to  the  provisions  of  Title  I  of  said  Act. 

III. 

The  purpose  of  this  i)roceeding  is  to  specifically 
enforce  the  provisions  of  a  certain  Order  known  as 
Order  No.  53,  "Order  Regulating  the  Handling  of 
Lemons  Grown  in  the  States  of  California  and  Ari- 
zona," which  was  issued  by  the  Secretary  of  Agri- 
culture of  the  United  States  pursuant  to  Section  8c 
of  Title  I  of  said  Act,  and  also  to  prevent  and  re- 
strain the  defendants  from  handling  lemons  in  the 
current  of  interstate  commerce  or  in  foreign  com- 
merce with  Canada,  or  so  as  directly  to  burden, 
obstruct,  or  affect  such  commerce  in  such  lemons, 
in  violation  of  the  provisions  of  the  Order.  [52] 
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IV. 

The  Secretary  of  Agriculture  gave  to  all  inter- 
ested persons,  including  the  defendants,  and  to 
each  of  them,  on  the  3rd  day  of  October,  1940, 
notice  of  a  public  hearing  to  be  held  in  the  City  of 
Los  Angeles,   State  of  California,  on  October  21, 

1940,  with  respect  to  a  proposed  Order  Regulating 
the  Handling  of  Lemons  Orown  in  the  States  of 
California  and  Arizona.  Said  hearing  was  held  on 
the  said  21st  day  of  October,  1940. 

V. 

Subsequent  to  said  hearing,  the  Secretary  issued 
said  Order  No.  53  on  the  5th  day  of  April,  1941, 
which,  by  its  terms,  became  effective  April   10th, 

1941,  and  has  been  continuously  in  effect  there- 
after, up  to  and  including  the  present  time. 

The  said  Order  No.  53  recites  and  provides: 

"The  Secretary,  having  reason  to  believe 
that  the  issuance  of  an  order  would  tend  to 
effectuate  the  declared  policy  of  the  act  with 
respect  to  the  establishment  and  maintenance 
of  such  orderly  marketing  conditions  for  lem- 
ons grown  in  the  States  of  California  and  Ari- 
zona as  would  establish  prices  to  the  producers 
of  such  lemons  at  a  level  that  would  give  such 
lemons  a  purchasing  power  with  respect  to 
articles  that  the  producers  thereof  buy  equiva- 
lent to  the  purchasing  power  of  such  lemons 
during  the  base  period,  August  1919 — July 
1929,  conducted  a  public  hearing  at  Los  An- 
geles, Calif.,  on  October  21,  1940,  pursuant  to 
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due  notice  given  to  all  interested  parties  on 
October  3,  1940,  on  a  proposed  order  regulat- 
ing such  handling  of  such  lemons  as  is  in  the 
current  of  interstate  or  foreign  commerce,  or 
which  directly  burdens,  obstructs,  or  affects 
such  commerce  in  such  lemons,  at  which  hear- 
ing all  interested  persons  in  attendance  were 
afforded  due  opportunity  to  be  heard  concern- 
ing the  proposed  order.  [53] 

"In  accordance  with  the  provisions  of  the 
act,  it  has  been  found  and  proclaimed  that  the 
purchasing  power  of  lemons  grown  in  the 
States  of  California  and  Arizona  during  the 
period  August  1909 — July  1914  cannot  be  satis- 
factorily determined  from  available  statistics 
of  the  Department  of  Agriculture  for  the 
period  August  1919— July  1929,  and  that  the 
period  August  1919 — July  1929  is  the  base 
period  to  be  used  in  connection  with  this  ordei- 
in  determining  the  purchasing  power  of  such 
lemons. 

"Upon  the  basis  of  the  evidence  introduced 
at  the  hearing  and  the  record  thereof,  it  is 
hereby  found: 

"(1)  That  the  terms  and  provisions  of  this 
ordei'  j)rescribe,  so  far  as  practicable,  such  dif- 
ferent terms,  applicable  to  different  production 
areas,  as  are  necessary  to  give  due  recognition 
to  the  difference  in  production  and  marketing 
of  such  lemons; 

"(2)  That  this  order  is  limited  in  its  appli- 
cation to  the  smallest  regional  production  area 
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that  is  practicable,  consistently  with  carrying 
out  the  declared  policy  of  the  act,  and  that  the 
issuance  of  several  orders  applicable  to  any 
subdivision  of  such  regional  production  area 
would  not  effectively  carry  out  the  declared 
policy  of  the  act;  and 

"(3)  That  this  order  and  all  the  terms  and 
conditions  thereof  will  tend  to  effectuate  the 
declared  policy  of  the  act  with  respect  to 
lemons  growai  in  the  States  of  California  and 
Arizona  by  establishing  and  maintaining  such 
orderly  marketing  conditions  therefor  as  will 
establish  prices  to  the  producers  hereof  at  a 
level  that  w^ill  give  such  lemons  a  purchasing 
power  with  respect  to  articles  that  the  pro- 
ducers thereof  buy  equivalent  to  the  purchas- 
ing power  of  such  lemons  in  the  base  period, 
and  by  protecting  the  interest  of  the  consumer 
by  (a)  approaching  the  level  of  prices  which 
it  is  declared  in  the  act  to  be  the  policy  of 
Congress  to  establish  by  a  gradual  correction 
of  the  [54]  current  level  of  prices  at  as  rapid 
a  rate  as  the  Secretary  deems  to  be  in  the  pub- 
lic interest  and  feasible  in  view^  of  the  current 
consumptive  demand  in  domestic  and  foreign 
markets,  and  by  (b)  authorizing  no  action 
which  has  for  its  purpose  the  maintenance  of 
prices  to  producers  of  such  lemons  above  the 
level  which  it  is  declared  in  the  act  to  be  the 
policy  of  Congress  to  establish. 
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' '  It  is  further  found : 

"(1)  That  a  marketing  agreement  regulat- 
ing the  handling  of  lemons  grown  in  the  States 
of  California  and  Arizona,  executed  on  the 
5th  day  of  April,  1941,  upon  which  a  hearing 
was  held  on  October  21,  1940,  was  signed  by 
handlers  (excluding  co-operative  associations 
of  producers  who  were  not  engaged  in  process- 
ing, distributing,  or  shipping  the  lemons  cov- 
ered by  this  order)  who,  during  the  period 
November  1,  1939— October  31,  1940,  handled 
not  less  than  eighty  (80)  percent  of  the  volume 
of  such  lemons  covered  by  this  order ; 

"(2)  That  this  order  regulates  the  handling 
of  such  lemons  in  the  same  manner  as  the 
aforesaid  marketing  agreement,  and  that  it  is 
made  applicable  only  to  persons  in  the  respec- 
tive classes  of  industrial  and  commercial  activ- 
ity specified  in  the  said  marketing  agreement; 

"(3)  That  the  issuance  of  this  order  is  fav- 
ored by  producers  who,  during  the  period  of 
November  1,  1939,  to  October  31,  1940,  botli 
dates  inclusive  (which  is  hereby  determined  to 
be  a  representative  period),  produced  for  mar- 
ket within  the  States  of  California  and  Ari- 
zona at  least  two-thirds  (2/3)  of  the  volume 
of  lemons  produced  for  market  within  stic]i 
production  area  within  the  said  period:  and 

"(4)  That  the  issuance  of  this  order  is  fav- 
ored by  three-fourths  (3/4)  of  the  producers 
who,  during  the  aforesaid  rej)resentative  period 
of  November  1,  1939,  to  October  31,  1940,  have 
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been  engaged,  within  the  States  of  California 
and  Arizona,  in  [55]  the  production  for  market 
of  lemons. 

*'It  Is,  Therefore,  Ordered,  that  such 
handling  of  lemons  grown  in  the  States  of 
California  and  Arizona  as  is  in  the  current  of 
commerce  between  the  State  of  California  and 
any  point  outside  thereof  in  the  United  States 
or  in  Canada,  or  between  the  State  of  Arizona 
and  any  point  outside  thereof  in  the  United 
States  or  in  Canada,  from  and  after  the  date 
hereinafter  specified,  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and  con- 
ditions of  this  order." 

VI. 

The  Order  is  applicable  to  handlers  of  lemons 
grown  in  the  States  of  California  and  Arizona  and 
regulates  the  handling  of  such  lemons  in  the  same 
manner  as  a  Marketing  Agreement  executed  by  the 
Secretary  on  April  5,  1941. 

VII. 

Subsequent  to  the  effective  date  of  the  Order  and 
prior  to  April  23,  1941,  the  Secretary  of  Agricul- 
ture established  a  Lemon  Administrative  Commit- 
tee and  selected  the  members  thereof,  which  said 
Committee  is  now  and  has,  at  all  times  since  the 
establishment  thereof,  exercised  the  powers  and 
performed  the  duties  given  and  required  by  the 
Order. 


vs.  United  States  of  America  71 

VIII. 

The  defendants  herein,  and  each  of  them,  are 
handlers  of  kmions  and  engaged  in  the  handling  of 
lemons  as  those  terms  are  defined  in  the  said  Order. 

IX. 

At  the  time  of  the  institution  of  the  foregoing 
proceedings  herein  there  was  pending  on  behalf  of 
the  defendants  herein  a  petition  before  the  Secre- 
tary of  Agriculture  for  a  review  under  Section  608c 
(15)  (A)  of  Title  7,  U.S.C.A.,  praying  for  a  modifi- 
cation or  exemption  from  said  Order  No.  53;  said 
petition  has  now  been  dismissed  by  the  Secretary 
of  Agriculture  and  there  is  now  pending  in  the 
United  States  [56]  District  Court  for  the  Southern 
District  of  California,  Central  Division,  an  action 
by  the  aforesaid  defendants  pursuant  to  Section 
608c  (15)  (B)  of  Title  7,  U.S.C.A. 

X. 

The  defendant  La  Verne  Co-Operative  Citrus 
Association,  and  the  defendant  Upland  Orchards, 
Inc.,  on  or  about  May  2,  1941,  made  and  filed  with 
the  said  Committee  their  respective  written  ap]>li- 
cations  for  a  ])ro  rate  base  and  for  allotments,  and 
the  defendant  Glendora  C(vOperative  Citrus  Asso- 
ciation, on  or  about  May  7,  1941,  filed  with  the  Com- 
mittee its  written  application  for  a  pro  rate  base 
and  for  allotments. 

XI. 

On  May  31,  1941,  upon  the  recommendation  of 
said  Lemon   Administrative   Committee  and  uj)on 
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other  available  information,  tlie  Secretary  of  Agri- 
culture fixed  and  determined  the  pro  rate  bases  for 
all  handlers  of  lemons  who  applied  for  a  pro  rate 
base  and  allotment,  including  the  defendants  and 
each  of  them,  and  established  a  weekly  regulation 
period  for  the  handling  and  shipping  of  lemons, 
commencing  June  1,  1941  and  ending  June  8,  1941, 
and  fixed  the  quantity  of  lemons  which  could  be 
handled  and  shipped  from  California  and  Arizona 
in  interstate  commerce  and  foreign  commerce  with 
Canada,  for  said  weekly  period,  at  650  carloads  of 
lemons;  and  fixed  the  allotment  for  the  defendant 
La  Verne  Co-Operative  Citrus  Association  at  3557 
packed  boxes  of  lemons;  and  for  the  defendant 
Glendora  Co-Operative  Citrus  Association  an  allot- 
ment at  288  packed  boxes  of  lemons;  and  for  the 
defendant  Upland  Orchards,  Inc.,  an  allotment  at 
124  packed  boxes  of  lemons,  with  an  over-shipment 
privilege  to  La  Yerne  Co-Operative  Citrus  Asso- 
ciation of  406  packed  boxes;  and  to  Glendora  Co- 
Operative  Citrus  Association  of  406  packed  boxes; 
and  to  Upland  Orchards,  Inc.,  of  406  packed  boxes. 
The  defendant  La  Verne  Co-Operative  Citrus 
Association,  during  said  weekly  period  beginning 
Ju]ie  1,  1941  and  ending  June  8,  [57]  1941,  shipped 
6561  packed  boxes  of  lemons  grown  in  California, 
in  interstate  commerce;  and  the  defendant  Glen- 
dora Co-Operative  Citrus  Association  shipped  935 
packed  boxes  of  lemons  grown  in  California,  in 
interstate  commerce;  and  the  defendant  Upland 
Orchards,  Inc.  shipped  1624  packed  boxes  of  lemons 
grown  in  California,  in  interstate  commerce. 
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XII. 

The  defendants,  and  each  of  them,  smce  the 
effective  date  of  said  Order  No.  53,  have  failed  and 
refused  to  comply  with  the  terms  of  said  Order. 

XIII. 

The  non-compliance  or  continued  non-compliance 
by  the  defendants,  and  each  of  them,  with  provi- 
sions of  the  Order  is,  and  will  be,  injurious  to  inter- 
state commerce  and  foreign  commerce  with  Canada, 
in  lemons,  and  to  i^rowers,  handlers  and  consumers 
of  such  fruit,  and  threatens  the  stability  of  such 
interstate  and  foi*eign  commerce  in  lemons,  which 
in  turn  will  incite  other  handlers  of  lemons  to 
violate  the  provisions  of  the  said  Order;  and  also 
incite  handlers,  subject  to  the  Orders  issued  or 
which  may  hereafter  be  issued  by  the  Secretary  of 
Agriculture,  to  violate  the  provisions  thereof.  8uch 
violations  will  tend  to  thwart  the  National  policy 
of  improving  the  marketing  conditions  with  respect 
to  the  handling  of  lemons  in  interstate  and  foreign 
commerce. 

CONCLUSIONS  OF  LAW 

As  conclusions  of  law  undei*  the  provisions  of 
law  applicable  to  the  foregoing  Findings  of  Fact, 
the  Court  concludes  as  follows : 

I. 

That  it  has  jurisdiction  over  all  of  the  y)arties 
and  the  subject  matter. 
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II. 
That  the  notice  given  by  the  Secretary  of  Agri- 
culture on  [58]  the  3rd  day  of  October,  1940,  of 
public  hearing  to  be  held  in  the  City  of  Los  An- 
geles, State  of  California,  on  October  21,  1940,  with 
respect  to  a  proposed  Order  regulating  the  handling 
of  lemons  grown  in  the  States  of  California  and 
Arizona,  is,  in  so  far  as  this  action  is  concerned, 
conclusively  presumed  to  have  been  duly  and  regu- 
larly made,  and  is  valid. 

III. 

In  so  far  as  the  proceedings  herein  are  concerned, 
it  is  conclusively  presumed  that  the  hearing  was 
held  pursuant  to  and  in  accordance  with  said  notice 
and  General  Regulations  Series  A,  No.  1,  of  the 
Agricultural  Adjustment  Administration,  United 
States  Department  of  Agriculture,  and  that  all  in- 
terested persons,  including  the  defendants  herein, 
and  each  of  them,  were  afforded  full  opportunity 
to  be  heard  concerning  the  proposed  Order. 

IV. 

In  so  far  as  these  proceedings  are  concerned  it 
is  conclusively  presumed  that  the  Secretary  found, 
from  the  evidence  introduced  at  said  hearing  and 
the  record  thereof, — 

"(1)  That  the  terms  and  provisions  of  this 
order  prescribe,  so  far  as  practicable,  such 
different  terms,  applicable  to  different  produc- 
tion areas,  as  are  necessary  to  give  due  recog- 
nition to  the  difference  in  production  and 
marketing  of  such  lemons ; 
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"(2)  That  this  order  is  limited  in  its  appli- 
cation to  the  smallest  regional  production  area 
that  is  practicable,  consistently  with  carrying 
out  the  declared  policy  of  the  act,  and  that  the 
issuance  of  several  orders  applicable  to  any 
subdivision  of  such  regional  production  area 
would  not  effectively  carry  out  the  dc^clared 
policy  of  the  act;  and 

"(3)  That  this  order  and  all  the  terms  and 
conditions  thereof  will  tend  to  effectuate  the 
declared  policy  of  the  act  with  respect  to  lem- 
ons grown  in  the  States  of  California  and  [59] 
Arizona  by  establishing  and  maintaining  such 
orderly  marketing  conditions  thei*efor  as  will 
establish  prices  to  the  producers  thereof  at  a 
level  that  will  give  such  lemons  a  ])urchasing 
power  with  respect  to  articles  that  the  pro- 
ducers thereof  buy  equivalent  to  the  purchas- 
ing power  of  such  lemons  in  the  base  i)eriod, 
and  by  protecting  the  interest  of  tlie  consumer 
by  (a)  approaching  the  level  of  j)rices  which 
it  is  declared  in  the  act  to  be  the  policy  of 
Congress  to  establish  by  a  gradual  correction 
of  the  current  level  of  prices  at  as  rapid  a  rate 
as  the  Secretary  deems  to  be  in  the  public  in- 
terest and  feasible  in  view  of  the  current  con- 
sumptive demand  in  domestic  and  foreign 
markets,  and  by  (b)  authorizing  no  action 
which  has  for  its  purpose  the  maintenance  of 
prices  to  producers  of  such  lemons  above  the 
level  wliich  it  is  declared  in  the  act  to  be  tlie 
policy  of  Congress  to  establish  by  a   gradual 
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correction  of  the  current  level  of  prices  at  as 
rapid  a  rate  as  the  Secretary  deems  to  be  in 
the  public  interest  and  feasible  in  view  of  the 
current  consumptive  demand  in  domestic  and 
foreign  markets,  and  by  (b)  authorizing  no 
action  which  has  for  its  purpose  the  main- 
tenance of  prices  to  producers  of  such  lemons 
above  the  level  which  it  is  declared  in  the  act 
to  be  the  policy  of  Congress  to  establish. 

"(4)  That  a  marketing  agreement  regulating 
the  handling  of  lemons  grown  in  the  States  of 
California  and  Arizona,  executed  on  the  5th 
day  of  April,  1941,  upon  which  a  hearing  was 
held  on  October  21,  1940,  was  signed  by 
handlers  (excluding  cooperative  associations 
of  producers  who  were  not  engaged  in  process- 
ing, distributing,  or  shipping  the  lemons  cov- 
ered by  this  order)  who,  during  the  period 
November  1,  1939— October  31,  1940,  handled 
not  less  than  eighty  (80)  percent  of  the  volume 
of  such  lemons  covered  by  this  order;  [60] 

"(5)  That  this  order  regulates  the  handling 
of  such  lemons  in  the  same  manner  as  the  afore- 
said marketing  agreement,  and  that  it  is  made 
applicable  only  to  persons  in  the  respective 
classes  of  industrial  and  commercial  activity 
specified  in  the  said  marketing  agreement; 

^'  (6)  That  the  issuance  of  this  order  is  fav- 
ored by  producers  who,  during  the  period  of 
November  1,  1939,  to  October  31,  1940,  both 
dates  inclusive  (which  is  hereby  determined  to 
be  a  representative  period),  produced  for  mar- 
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ket  within  the  States  of  California  and  Ari- 
zona at  least  two-thirds  (2/3)  of  the  volume 
of  lemons  produced  for  market  within  such 
production  area  within  the  said  i)eriod;  and 
"(7)  That  the  issuance  of  this  order  is 
favored  by  three-fourths  (3/4)  of  the  pro- 
ducers who,  during-  the  aforesaid  representative 
period  of  November  1,  1939,  to  October  31, 
1940,  have  been  engaged,  within  the  States  of 
California  and  Arizona  in  the  production  for 
market  of  lemons." 

V. 

That  the  said  Order  No.  53  is  applicable  to  all 
handlers  of  lemons  grown  in  the  States  of  Cali- 
fornia and  Arizona  shipped  in  interstate  commerce 
or  into  the  Dominion  of  Canada,  from  and  after 
12:01  o'clock  a.m.  on  April  10,  1941. 

VI. 

In  so  far  as  these  proceedings  are  concerned,  it 
is  conclusively  presumed  that  the  establishment  by 
the  Secretary  of  Agriculture  of  the  Lemon  Ad- 
ministrative committee  and  the  selection  of  its  mem- 
bers is  in  accordance  with  law,  and  valid,  and  that 
said  Committee  has  at  all  times  since  its  establish- 
ment legally  exercised  only  the  powers  and  per- 
formed the  duties  given  and  required  by  law. 

VII. 

The  pro  rate  bases  issued  to  each  of  the  defend- 
ants herein,  in  so  far  as  this  particular  action  is 
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concerned,  are  conclusively  presumed  to  have  been 
regularly  made  and  are  valid.  [61] 

VIII. 

The  allotments  issued  to  each  of  the  defendants, 
in  so  far  as  this  particular  form  of  action  is  con- 
cerned, are  conclusively  presumed  to  have  been 
regularly  made  and  are  valid. 

IX. 
The  shipment  by  each  of  the  said  defendants  here- 
in of  lemons  grown  in  the  State  of  California  for 
interstate  commerce,  in  excess  of  their  respective 
said  allotments,  was  in  violation  of  law. 

X. 

The  United  States  of  America  is  entitled  to  a  per- 
manent injunction  restraining  the  defendants,  and 
each  of  them,  their  officers,  agents,  servants,  em- 
ployees, attorneys,  assignees,  and  each  of  them,  and 
all  persons  acting  on  behalf  of  said  defendants  or 
any  of  them,  or  claiming  to  act  on  behalf  thereof, 
or  any  person  in  activity,  consort,  or  participation 
of  said  defendants,  or  any  of  them,  from  handling 
lemons  in  violation  of  the  terms  and  provisions  of 
said  Order  No.  53,  and  to  a  judgment  for  costs  in 
this  proceeding. 
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Dated  this  29th  day  of  April,  1942. 
BEN  HARRISON 

United  States  District  Judge 
Approved  as  to  Form : 

GUY  RICHARDS  CRUMP 
EMMET  H.  WILSON,  JR. 
By 

Attorneys  for  Defendants 
Presented  by: 

WM.  W.  WORTHINGTON 
Assistant  U.  S.  Attorney 
Attorney  for  Plaintiff 

[Endorsed] :  Filed  April  29, 1942.  [62] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California  Central 
Division 

No.  1596-BH— Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff 

vs. 

LA  VERNE  CO-OPERATIVE  CITRUS  ASSO- 
CIATION, a  corporation;  GLENDORA  CO- 
OPERATIVE CITRUS  ASSOCIATION,  a 
corporation;  and  UPLANDS  ORCHARDS, 
INC.,  a  corporation, 

Defendants. 
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DECREE  FOR  PERMANENT  INJUNCTION 

The  above  entitled  cause  having  been  consolidated 
by  order  of  the  court  and  the  restraining  order  here- 
in having  been  continued  until  the  hearing  of  the 
application  for  a  preliminary  injunction  and  filed 
in  this  action,  all  having  come  on  regularly  for  hear- 
ing on  the  31st  day  of  October,  1941,  and  the  2nd 
day  of  April,  1942,  upon  the  verified  complaints, 
answers  and  stipulations,  and  the  affidavits  filed  in 
support  of  and  in  opposition  to  the  applications  for 
preliminary  injunctions,  and  the  court  having  heard 
arguments  of  all  coimsel,  and  on  the  29  day  of  April, 
1942,  having  made  and  filed  its  written  findings  of 
fact  and  conclusions  of  law,  and  it  appearing  to  the 
court  that: 

(a)  The  complaints  herein  seek  to  enforce 
and  prevent  [63]  violations  of  Public  No.  10, 
73rd  Congress  (May  12,  1933)  as  amended  and 
reenacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended, 
and  of  that  order  issued  by  the  Secretary  of 
Agriculture  of  the  United  States,  after  hear- 
ings held  upon  due  notice  and  by  virtue  of  the 
terms  of  said  act  and  rules  and  regulations 
appertaining  to  such  matters  entitled  "Order 
Regulating  the  Handling  of  Lemons  Grown  in 
the  States  of  California  and  Arizona,"  which 
said  order  became  effective  on  the  10th  day  of 
April,  1941,  and  has  ever  since  said  date  and  is 
now  in  full  force  and  effect  and  operation. 

(b)  The  defendants  and  each  of  them  have 
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violated  said  order  of  the  secretary  in  that  they 
and  each  of  them  have  shipped  lemons  grown 
in  the  state  of  Califoi'nia  into  interstate  com- 
merce in  excess  of  the  allotments  fixed  for  them 
by  the  Secretary  of  Agriculture  jmrsnant  to 
said  order. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged, and  Decreed  that  the  said  defendants  and 
each  of  them,  their  officers,  agents,  employees,  attor- 
neys and  assigns,  and  each  of  them,  and  all  persons 
acting  on  behalf  of  said  defendants  or  any  of  them 
or  claiming  to  act  on  behalf  thereof,  or  any  person 
in  active  concert  or  participation  with  said  defend- 
ants, or  any  of  them,  be  restrained  and  enjoined  from 
handling  or  shij)ping  lemons  grown  in  the  states  of 
California  and  Arizona  in  interstate  commerce  or 
to  any  place  in  the  Dominion  of  Canada,  in  violation 
of,  or  contrary  to  the  terms  and  provisions  of  tlie 
"Order  Regulating  the  Handling  of  T^emons  Grov/n 
in  the  States  of  California  and  Arizona,"  which  said 
order  was  issued  by  the  Secretary  [64]  of  Agricul- 
ture on  tlie  5th  day  of  April,  1941,  until  further  order 
of  this  court  or  until  such  time  as  an  order  or  judg- 
ment may  be  entered  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  in  which  certain  of  these  defendants 
have  brought  an  action  for  a  review  of  the  secretary's 
denial  of  their  petition  filed  pursuant  to  Subsection 
15  of  Section  608c,  Title  7,  U.S.C.A.,  which  shall 
determine  that  said  Order  No.  53  is  invalid  or  in- 
applicable to  the  plaintiffs  therein. 
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It  Is  Further  Ordered  that  plaintiff  have  costs 
herein. 

Dated:  Los  Angeles,  California,  this  29  day  of 
April,  1942. 

BEN  HARRISON 

Judge  U.  S.  District  Court 

The  above  and  foregoing  judgment  was  filed  with 
the  Clerk  of  said  Court,  and  duly  entered  and  dock- 
eted on  the  29th  day  of  April,  1942. 

[Endorsed]  :  Filed  and  Entered  April  29,  1942. 

[65] 


THE  FOUR  REMAINING  CASES,  NAMELY, 
THE  VENTURA  CASE,  THE  WHITTIER 
CASE,  THE  INDEX  CASE,  and  THE 
CHULA  VISTA  CASE. 

THE  COMPLAINTS  THEREIN. 

The  Complaint  in  each  of  the  remaining  four 
cases,  namely,  the  Ventura  Case,  (filed  June  18, 
1941),  the  Whittier  Case,  (filed  June  28,  1941),  the 
Index  Case,  (filed  July  3,  1941),  and  the  Chula 
Vista  Case  (filed  June  24,  1941),  contains  the  title 
of  the  Court  and  cause  in  the  particular  case,  and 
otherwise  is  the  same  in  form  and  substance  as  the 
complaint  in  the  La  Verne  Case,  hereinbefore  set 
forth  in  full,  with'  the  exception  that  the  respective 
weekly  regulation  periods,  the  fixed  weekly  allot- 
ments and  the  quantities  of  lemons  shipped  by  each 
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resx)ective  defendant  during  such  regulation  i)eriods 
in  interstate  or  foreign  commerce,  including  tlie 
amounts  sliipx)ed  in  excess  of  said  allotments  and  in 
alleged  violation  of  said  Order,  vary  as  to  each 
respective  defendant. 

TEMPORARY  RESTRAINING  ORDERS  AND 
ORDERS  TO  SHOW  CAUSE  IN  SAID 
FOUR  REMAINING  CASES. 

A  Temporary  Restraining  Order  and  Order  to 
Show  Cause  was  duly  issued  in  each  of  said  four 
remaining  cases  containing  the  title  of  the  Court 
and  cause  in  the  particular  case  in  which  it  was 
issued.  Each  of  said  Orders  was  signed  by  a  Judge 
of  said  Court,  and  was  duly  served  on  the  defendant 
therein  named,  and  was  issued  and  made  return- 
able on  the  dates  following,  to-wit:  [66] 

In  the  Ventura  Case,  the  Order  was  issued  June 
18,  1941,  and  made  returnable  June  23,  1941; 

In  the  Whittier  Case,  the  Order  was  issued  on  the 
28th  day  of  June,  1941,  and  made  returnable  July 
7th,  1941; 

In  the  Index  Case,  the  Order  was  issued  on  July 
3rd,  1941,  and  made  returnable  July  12th,  1941 ;  and 

In  the  Chula  Vista  Case,  the  Order  was  issued  on 
July  8th,  1941,  and  made  returnable  July  14th,  1941. 

Each  of  said  Orders,  except  as  above  indicated, 
was  the  same  in  form  and  substance  as  the  Tem- 
porary Restraining  Order  and  Oi'der  to  Show  Cause 
in  the  La  Verne  Case,  hereinbefore  set  forth  in  full. 
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ANSWERS  IN  SAID  FOUR  REMAINING 

CASES. 

Witliin  the  time  allowed  by  law  each  respective 
defendant  in  said  four  remaining  cases  served  and 
filed  its  verified  answer.  Each  of  said  answers  con- 
tains the  title  of  said  Court  and  cause  in  which  the 
same  was  filed,  and  is  the  same  in  form  and  sub- 
stance and  raises  the  same  issues  as  the  answer  of 
defendant  LaVerne  Co-Operative  Citrus  Associa- 
tion, a  corporation,  in  the  LaVerne  Case,  herein- 
before set  forth  in  full,  except  that  the  allegations 
of  said  respective  answers  concerning  the  weekly 
regulation  periods,  the  percentages  of  pro-rate 
bases,  the  fixed  weekly  allotments  and  the  quantities 
of  lemons  shipped  by  each  respective  defendant  are 
directed  to  and  apply  to  the  particular  defendant 
filing  said  answer,  and  differ  in  that  respect  fiom 
said  answer  in  said  La  Verne  Case. 

And  except  also,  that  Paragraph  I.  of  the  sep- 
arate and  further  defense  in  each  of  said  four  an- 
swers contains  not  only  the  [67]  language  found  in 
Paragraph  I.  of  the  separate  and  further  defense 
in  said  answer  in  the  La  Verne  Case,  but  also  the 
following  additional  language: 

''Due  to  variation  in  types  and  varieties  of 
lemons,  and  in  producing  conditions  peculiar  to  dif- 
ferent producing  areas  within  these  states,  heavy 
picks  occur  in  certain  areas  at  times  different  from 
heavy  picks  in  other  areas;  and  the  type,  variety 
and  condition  of  lemons  in  some  areas  frequently 
require  a  different  time  or  method  of  handling,  ship- 
ping and  marketing  than  in  other  producing  areas. ' ' 
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And  except  also,  that  each  of  said  four  answers, 
in  the  separate  and  further  defense  therein  set  fortli, 
contains  an  additional  paragraph  not  found  in  said 
separate  and  further  defense  in  said  answer  in  the 
Lr.  Yeine  Case,  which  additional  parag-raph  reads 
as  follows: 

''Said  Order  as  applied  and  administered  by  said 
committee,  and  by  the  Secretary  on  the  recom- 
mendation of  said  committee,  is  arbitrary,  unrea- 
sonable, unjust  and  discriminatory  as  against  de- 
fendant; in  that,  as  defendant  is  informed  and  be- 
lieves and  on  that  ground  avers,  competitors  of  de- 
fendant have  been  given  excessive  advance  credits 
for  lemons  marketed  in  other  than  fresh  fruit  chan- 
nels, advance  credits  for  unmerchantable  lemons, 
and  excessive  prorate  bases,  with  the  result  that 
some  of  such  competitors  have  received  larger  allot- 
ments than  they  are  entitled  to  under  said  O^^der, 
and  that  defendant  has  received  correspondingly 
smaller  allotments  than  it  is  entitled  to;  also  be- 
cause certain  handlers  have  been,  and  are  being, 
permitted  to  ship  without  being  required  to  limit 
their  shipments."  [68] 


VENTURA  CASE. 

[Title  Court  and  Cause  in  the  Ventura  Case.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  findings  of  fact  and  conclusions  of  law  in  this 
case  are  in  the  same  form,  are  numbered  the  same 
as,  and  are  identical  with  the  correspondingly  num- 
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bered  findings  of  fact  and  conclusions  of  law  in  the 
La  Verne  Case,  hereinbefore  set  forth,  except  as 
follows : 

FINDINGS  OF  FACT. 

I. 
This  action  is  brought  by  the  United  States  of 
America  against  the  defendant,  Ventura  County 
Orange  and  Lemon  Association,  a  California  cor- 
poration, with  its  principal  place  of  business  at 
Montalvo,  California. 

X. 

The  defendant,  Ventura  County  Orange  and 
Lemon  Association,  on  or  about  Ma}^  8,  1941,  made 
and  filed  with  the  said  Committee  its  written  ap- 
plication for  a  pro  rate  base  and  for  allotments. 

XL 

On  'May  31,  1941,  upon  the  recommendation  of 
said  Lemon  Administrative  Committee  and  upon 
other  available  information,  the  Secretary  of  Agri- 
culture fixed  and  determined  the  pro  rate  bases  for 
all  handlers  of  lemons  who  applied  for  a  pro  rate 
base  and  allotment,  including  the  defendant,  and 
established  a  weekly  regulation  period  for  the 
handling  and  shipping  of  lemons,  commencing  June 
1,  1941  and  ending  June  8,  1941,  and  fixed  the 
quantity  of  lemons  which  could  be  handled  and 
shipped  from  California  and  Arizona  in  inter- 
state commerce  and  foreign  commerce  with  Canada, 
for  said  weekly  period,  at  650  car-  [69]  loads  of 
lemons:  and  fixed  the  allotment  for  the  defendant 
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at  3251  packed  boxes  of  lemons  with  an  overship- 
ment  privilege  to  defendant  of  406  packed  boxes; 
and  established  a  weekly  regulation  period  for  the 
handling  and  shipping  of  lemons,  commencing  June 
8,  1941  and  ending  June  15,  1941,  and  fixed  the 
quantity  of  lemons  which  could  be  handled  and 
shipped  from  California  and  Arizona  in  interstate 
commerce  and  foreign  commerce  with  Canada,  for 
said  weekly  period,  at  575  carloads  of  lemons;  and 
fixed  the  allotment  for  the  defendant  at  287  packed 
boxes  with  an  overshipment  privilege  of  406  packed 
boxes  of  lemons. 

The  defendant  during  said  weekly  period  begin- 
ning June  1,  1941  and  ending  June  8,  1941,  shipped 
3392  packed  boxes  of  lemons  grown  in  California,  in 
interstate  commerce ;  and  during  said  weekly  period 
beginning  June  8,  1941  and  ending  June  15,  1941, 
shipped  6293  packed  boxes  of  lemons  grown  in  Cali- 
fornia, in  interstate  commerce. 

[Endorsed] :    Filed  April  29,  1942.  [70] 


WHITTIER  CASE. 

[Title  Court  and  Cause  in  the  Whittier  Case.] 

FINDINGS    OF    FACT    AND 
CONCLUSIONS   OF   LAW 

The  findings  of  fact  and  conclusions  of  law  in  this 
case  are  in  the  same  form,  are  numbered  the  same 
as,  and  are  identical  with  the  correspondingly  num- 
bered findings  of  fact  and  conclusions  of  law  in  the 
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La  Verne  Case,  hereinbefore  set  forth,  except  as 
follows : 

FINDINGS  OF  FACT. 

I. 

This  action  is  brought  by  the  United  States  of 
America  against  the  defendant  Whittier  Mutual 
Orange  &  Lemon  Association,  a  California  corpora- 
tion, with  its  principal  place  of  business  at  Whit- 
tier, California. 

X. 

The  defendant,  on  or  about  May  1,  1941,  made 
and  filed  with  the  said  Committee  its  written  ap- 
jDlication  for  a  pro  rate  base  and  for  an  allotment. 

XL 

On  May  31,  1941,  upon  the  recommendation  of 
said  Lemon  Administrative  Committee  and  uj^on 
other  available  information,  the  Secretary  of  Agri- 
culture fixed  and  determined  the  pro  rate  bases 
for  all  handlers  of  lemons  who  applied  for  a  pro 
rate  base  and  allotment,  including  the  defendant 
herein,  and  established  a  weekly  regulation  period 
for  the  handling  and  shipping  of  lemons,  commenc- 
ing June  15,  1941,  and  ending  June  22,  1941,  and 
fixed  the  quantity  of  lemons  which  could  be  handled 
and  shipped  from  California  and  Arizona  in  inter- 
state commerce  and  foreign  commerce  with  Canada 
for  said  weekly  [71]  period,  at  550  carloads  of 
lemons;  and  fixed  the  allotment  for  the  defendant 
at  389  packed  boxes  of  lemons;  with  an  overship- 
ment  privilege  to  defendant  of  406  packed  boxes; 
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The  defendant  during  said  weekly  period  begin- 
ning June  15,  1941  and  ending  June  22,  1941, 
shipped  1408  packed  boxes  of  lemons  grown  in  Cali- 
fornia, in  interstate  commerce; 

[Endorsed] :     Filed  April  29,  1942.  [72] 


INDEX  CASE. 

[Title  Court  and  Cause  in  the  Index  Case.] 

FINDINGS    OF    FACT    AND 
CONCLUSIONS  OF  LAW 

The  findings  of  fact  and  conclusions  of  law  in  this 
case  are  in  the  same  form,  are  numbered  the  samt' 
as,  and  are  identical  with  the  correspondingly  num- 
bered findings  of  fact  and  conclusions  of  law  in  the 
La  Verne  Case,  hereinbefore  set  forth,  except  as 
follows : 

FINDINGS  OF  FACT. 

I. 

This  action  is  brought  by  the  United  States  of 
America  against  the  defendant  Index  Mutual  As- 
sociation, a  California  corporation,  with  its  i)rin- 
cipal  place  of  business  at  La  Habra,  California. 

X. 

The  defendant,  on  or  about  April  30,  1941,  made 
and  filed  with  the  said  Committee  its  written  ap- 
plication for  a  pro  rate  base  and  for  an  allotment. 
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XI. 

On  May  31,  1941,  upon  the  recommendation  of 
said  Lemon  Administrative  Committee  and  upon 
other  available  information,  the  Secretary  of  Agri- 
culture fixed  and  determined  the  pro  rate  bases  for 
all  handlers  of  lemons  who  applied  for  a  pro  rate 
base  and  allotment,  including  the  defendant  herein, 
and  established  a  weekly  regulation  period  for  the 
handing  and  shipping  of  lemons,  commencing  June 
22,  1941  and  ending  June  29,  1941,  and  fixed  the 
quantity  of  lemons  which  could  be  handled  and 
shipped  from  California  and  Arizona  in  interstate 
commerce  and  foreign  commerce  with  Canada,  for 
said  weekly  period,  at  [73]  700  carloads  of  lemons ; 
and  fixed  the  allotment  for  the  defendant  at  713 
packed  boxes  of  lemons; 

The  defendant  during  said  weekly  period  begin- 
ning June  22,  1941,  and  ending  June  29,  1941, 
shipped  2436  packed  boxes  of  lemons  grown  in  Cali- 
fornia, in  interstate  commerce; 

[Endorsed] :    Filed  April  29,  1942.  [74] 


CHULA  VISTA  CASE. 

[Title  Court  and  Cause  in  the  Chula  Vista  Case.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 
OF  LAW 

The  findings  of  fact  and  conclusions  of  law  in 
this  case  are  in  the  same  form,  are  numbered  the 
same  as,  and  are  identical  with  the  correspondingly 
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numbered  findings  of  fact  and  conclusions  of  law  in 
the  La  Verne  Case,  hereinbefore  set  forth,  except 
as  follows: 

FINDINGS  OF  FACT. 

I. 

This  action  is  brought  by  the  United  States  of 
America  against  the  defendant  Chula  Vista  Mutual 
Lemon  Association,  a  California  corporation,  with 
its  principal  place  of  business  at  Chula  Vista,  Cali- 
fornia. 

X. 

The  defendant,  on  or  about  May  3,  1941,  made 
and  filed  with  the  said  Committee  its  written  ap- 
plication for  a  pro  rate  base  and  for  an  allotment. 

XI. 

On  May  31,  1941,  upon  the  recommendation  of 
said  Lemon  Administrative  Committee  and  upon 
other  available  information,  the  Secretary  of  Agri- 
culture fixed  and  determined  the  pro  rate  bases 
for  all  handlers  of  lemons  who  applied  for  a  pro 
rate  base  and  allotment,  including  the  defendant 
herein,  and  established  a  weekly  regulation  period 
for  the  handling  and  shipping  of  lemons,  com- 
mencing June  1,  1941  and  ending  June  8,  1941,  and 
fixed  the  quantity  of  lemons  which  could  be  han- 
dled and  shipped  from  California  and  Arizona  in 
interstate  commerce  and  foreign  commerce  with 
Canada,  for  said  weekly  [75]  period,  at  650  car- 
loads of  lemons;  and  fixed  the  allotment  for  the 
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defendant  at  2673  packed  boxes  of  lemons;  with 
an  overshipment  privilege  to  defendant  of  406 
packed  boxes; 

The  defendant  during  said  weekty  j^eriod  be- 
ginning June  1,  1941,  and  ending  June  8,  1941, 
shipped  7086  packed  boxes  of  lemons  grown  in 
California,   in  interstate   commerce; 

[Endorsed]:  Filed  April  29,  1942.  [76] 


VENTURA  CASE. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  1597-BH  Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

VENTURA  COUNTY  ORANGE  AND  LEMON 
ASSOCIATION,  a  corporation. 

Defendant. 

DECREE  FOR  PERMANENT  INJUNCTION 

The  above  entitled  cause  having  been  consoli- 
dated by  order  of  the  court  and  the  restraining 
order  herein  having  been  continued  until  the  hear- 
ing of  the  application  for  a  preliminary  injunction 
and  filed  in  this  action,  all  having  come  on  regu- 


vs.  United  States  of  America  93 

larly  for  bearing  on  the  31st  day  of  October,  1941, 
and  tbe  2nd  day  of  April,  1942,  upon  the  verified 
compkiint,  answer,  stipukxtions,  and  affidavits  filed 
in  support  of,  and  in  opposition  to,  tbe  applica- 
tion for  preliminary  injunction,  and  tbe  court  hav- 
ing beard  arguments  of  counsel,  and  on  tbe  29 
day  of  April,  1942,  having  made  and  filed  its  writ- 
ten findings  of  fact  and  conclusions  of  law,  and 
it  appearing  to  tbe  court  that: 

(a)  Tbe  complaint  herein  seeks  to  enforce 
and  prevent  violations  of  Public  No.  10,  73rd 
[77]  Congress  (May  12,  1933)  as  amended  and 
reenacted  and  amended  by  tbe  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended, 
and  of  that  order  issued  by  tbe  Secretary  of 
Agriculture  of  tbe  United  States,  after  bear- 
ings held  upon  due  notice  and  by  virtue  of 
tbe  terms  of  said  act  and  rules  and  regulations 
appertaining  to  such  matters  entitled  "Order 
Regulating  the  Handling  of  Lemons  Grown 
in  tbe  States  of  California  and  Arizona", 
which  said  order  became  effective  on  the  lOtb 
day  of  April,  1941,  and  has  been  ever  since 
said  date  and  is  now  in  full  force  and  effect 
and  operation. 

(b)  Tbe  defendant  has  violated  said  order 
of  the  secretary  in  that  it  has  shipped  lem- 
ons grown  in  the  state  of  California  into  inter- 
state commerce  in  excess  of  the  allotments 
fixed  for  it  by  the  Secretary  of  Agriculture 
pursuant  to  said   order. 
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Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged, and  Decreed  that  the  said  defendant,  its 
officers,  agents,  employees,  attorneys,  and  assigns, 
and  each  of  them,  and  all  persons  acting  on  be- 
half of  said  defendant  or  claiming  to  act  on  be- 
half thereof,  or  any  person  in  active  concert  or 
participation  with  said  defendant,  be  restrained 
and  enjoined  from  handling  or  shipping  lemons 
grown  in  the  states  of  California  and  Arizona  in 
interstate  commerce  or  to  any  place  in  the  Do- 
minion of  Canada,  in  violation  of,  or  contrary  to, 
the  terms  and  provisions  of  the  "Order  Regulating 
the  Handling  of  Lemons  Grown  in  the  States  of 
California  and  Arizona,"  which  said  order  was 
issued  by  the  Secretary  of  Agriculture  on  the  5th 
day  of  April,  1941,  until  further  order  of  this 
court  or  until  such  time  [78]  as  an  order  or  judg- 
ment may  be  entered  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
Central  Division,  in  which  this  defendant  has 
brought  an  action  for  a  review  of  the  secretary's 
denial  of  its  petition  filed  pursuant  to  Subsection 
15  of  Section  608c,  Title  7,  U.S.C.A.,  which  shall 
determine  that  said  Order  No.  53  is  invalid  or  in- 
applicable to  the  plaintiff  therein. 

It  Is  Further  Ordered  that  plaintiff  have  costs 
herein. 
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Dated:  Los  Angeles,  California,  this  29  day  of 
April,  1942. 

BEN  HARRISON 

United  States  District  Judge 

The  a))Ove  and  foregoing  judgment  was  filed  with 
the  Clerk  of  said  Court,  and  duly  entered  and 
docketed  on  the  29th  day  of  April,  1942. 

[Endorsed]:  Filed  and  Entered  April  29,  1942. 

[79] 


WHITTIER  CASE. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  1620-BH  Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

WHITTIER  MUTUAL  ORANGE  &  LEMON 
ASSOCIATION,  a  corporation, 

Defendant. 

DECREE  FOR  PERMANENT  INJUNCTION 

The  ahove  entitled  cause  having  been  consoli- 
dated by  order  of  the  court  and  the  restraining 
order  herein  having  been  continued  until  the  hear- 
ing of  the  application  for  a  preliminary  injunction 
and  filed  in  this  action,  all  having  come  on  regu- 
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larly  for  hearing  on  the  31st  day  of  October,  1941, 
and  the  2nd  day  of  April,  1942,  upon  the  verified 
complaint,  answer,  stipulations,  and  affidavits  filed 
in  support  of,  and  in  opposition  to,  the  application 
for  preliminary  injunction,  and  the  court  having 
heard  arguments  of  counsel,  and  on  the  29  day 
of  April,  1942,  having  made  and  filed  its  written 
findings  of  fact  and  conclusions  of  law,  and  it  ap- 
pearing to  the  court  that: 

(a)  The  complaint  herein  seeks  to  enforce 
and  prevent  violations  of  Public  No.  10,  73rd 
[80]  Congress  (May  12,  1933)  as  amended  and 
reenacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended, 
and  of  that  order  issued  by  the  Secretary  of 
Agriculture  of  the  United  States,  after  hear- 
ings held  upon  due  notice  and  by  virtue  of 
the  terms  of  said  act  and  rules  and  regula- 
tions appertaining  to  such  matters  entitled 
"Order  Regulating  the  Handling  of  Lemons 
Grown  in  the  States  of  California  and  Ari- 
zona," which  said  order  became  effective  on 
the  10th  day  of  April,  1941,  and  has  been  ever 
since  said  date  and  is  now  in  full  force  and 
effect  and  operation. 

(b)  The  defendant  has  violated  said  order 
of  the  secretary  in  that  it  has  shipped  lemons 
grown  in  the  state  of  California  into  interstate 
commerce  in  excess  of  the  allotments  fixed  for 
it  by  the  Secretary  of  Agriculture  pursuant 
to  said  order. 
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Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged and  Decreed  that  the  said  defendant,  its 
officers,  agents,  employees,  attorneys,  and  assigns, 
and  each  of  them,  and  all  persons  acting  on  be- 
half of  said  defendant  or  claiming  to  act  on  be- 
half thereof,  or  any  person  in  active  concert  or 
participation  with  said  defendant,  be  restrained 
and  enjoined  from  handling  or  shipping  lemons 
grown  in  the  states  of  California  and  Arizona  in 
interstate  commerce  or  to  any  place  in  the  Do- 
minion of  Canada,  in  violation  of,  or  contrary  to, 
the  terms  and  provisions  of  the  "Order  Regulat- 
ing the  Handling  of  Lemons  Grown  in  the  States 
of  California  and  Arizona,"  which  said  order  was 
issued  by  the  Secretary  of  Agriculture  on  the  5th 
day  of  April,  1941,  until  further  order  of  this  court 
or  until  such  time  as  [81]  an  order  or  judgment 
may  be  entered  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division,  in  which  this  defendant  has  brought  an 
action  for  a  review  of  the  secretary's  denial  of  its 
petition  filed  pursuant  to  Subsection  15  of  Section 
608c,  Title  7,  U.S.C.A.,  which  shall  determine  that 
said  Order  No.  53  is  invalid  or  inapplicable  to  the 
plaintiff  therein. 

It  Is  Further  Ordered  that  plaintiff  have  costs^ 
herein. 
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Dated:  Los  Angeles,  California,  this  29  day  of 
April,  1942. 

BEN  HARRISON 

United  States  District  Judge 

The  above  and  foregoing  judgment  was  filed  with 
the  Clerk  of  said  Court,  and  duly  entered  and 
docketed  on  the  29th  day  of  April,  1942. 

[Endorsed]:  Piled  and  Entered  April  29,  1942. 

[82] 


INDEX  CASE. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  1635-BH  Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

INDEX  MUTUAL  ASSOCIATION, 
a  corporation, 

Defendant. 

DECREE  FOR  PERMANENT  INJUNCTION. 

The  above  entitled  cause  having  been  consoli- 
dated by  order  of  the  court  and  the  restraining  or- 
der herein  having  been  continued  until  the  hearing 
of  the  application  for  a  preliminary  injunction 
and   all  filed  in  this   action,   all  having   come   on 
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regularly  for  bearing  on  the  31st  day  of  October, 
1941,  and  tbe  2nd  day  of  April,  1942,  upon  tbe 
verified  complaint,  answer,  stipulations,  and  affi- 
davits filed  in  support  of,  and  in  opposition  to, 
tbe  application  for  preliminary  injunction,  and 
tbe  court  baving  beard  arguments  of  counsel,  and 
on  tbe  29  day  of  April,  1942,  baving  made  and 
filed  its  written  findings  of  fact  and  conclusions 
of  law,  and  it  appearing  to  tbe  court  tbat: 

(a)  Tbe  complaint  berein  seeks  to  enforce 
and  prevent  violations  of  Public  No.  10,  73rd 
[83]  Congress  (May  12,  1933)  as  amended  and 
reenacted  and  amended  by  tbe  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended, 
and  of  tbat  order  issued  by  tbe  Secretary  of 
Agriculture  of  tbe  United  States,  after  bear- 
ings beld  upon  due  notice  and  by  virtue  of 
tbe  terms  of  said  act  and  rules  and  regula- 
tions appertaining  to  sucb  matters  entitled 
"Order  Regulating  tbe  Handling  of  Lemons 
Grown  in  tbe  States  of  California  and  Ari- 
zona," wbicb  said  order  became  effective  on 
tbe  lOtb  day  of  April,  1941,  and  bas  been  ever 
since  said  date  and  is  now  in  full  force  and 
effect  and  operation. 

(b)  Tbe  defendant  bas  violated  said  order 
of  tbe  secretary  in  tbat  it  bas  sbipped  lemons 
grown  in  tbe  state  of  California  into  inter- 
state commerce  in  excess  of  tbe  allotments 
fixed  for  it  by  tbe  Secretary  of  Agriculture 
pursuant  to  said  order. 
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Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged, and  Decreed  that  the  said  defendants,  its 
officers,  agents,  employees,  attorneys,  and  assigns, 
and  each  of  them,  and  all  persons  acting  on  behalf 
of  said  defendant  or  claiming  to  act  on  behalf 
thereof,  or  any  person  in  active  concert  or  partici- 
pation with  said  defendant,  be  restrained  and  en- 
joined from  handling  or  shipi^ing  lemons  grown 
in  the  states  of  California  and  Arizona  in  inter- 
state commerce  or  to  any  place  in  the  Dominion 
of  Canada,  in  violation  of,  or  contrary  to,  the 
terms  and  provisions  of  the  "Order  Regulating 
the  Handling  of  Lemons  Grown  in  the  States  of 
California  and  Arizona,"  which  said  order  was 
issued  by  the  Secretary  of  Agriculture  on  the  5th 
day  of  April,  1941,  until  further  order  of  this  court 
or  vmtil  such  [84]  time  as  an  order  or  judgment 
may  be  entered  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division,  in  which  this  defendant  has  brought  an 
action  for  a  review  of  the  secretary's  denial  of 
its  petition  filed  pursuant  to  Subsection  15  of 
Section  608c,  Title  7,  U.S.C.A.,  which  shall  deter- 
mine that  said  Order  No.  53  is  invalid  or  inap- 
plicable to  the  plaintiff  therein. 

It  Is  Further  Ordered  that  plaintiff  have  costs 
herein. 
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Dated:  Los  Angeles,  California,  this  29  day  of 
April,   1942. 

BEN  HARRISON 

United  States  District  Judge. 

The  above  and  foregoing  judgment  was  filed  with 
the  Clerk  of  said  Court,  and  duly  entered  and 
docketed  on  the  29th  day  of  April,  1942. 

[Endorsed]:   Filed   and  Entered  Apr.   29,   1942. 

[85] 


CHULA  VISTA  CASE. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  110-SD   (BH)   Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V. 

CHULA  VISTA  MUTUAL  LEMON  ASSOCIA- 
TION, a  corporation  organized  and  existing 
under  the  laws  of  California, 

Defendant. 

DECREE  FOR  PERMANENT  INJUNCTION 

The  above  entitled  cause  having  been  consolidated 
by  order  of  the  court  and  the  restraining  order 
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herein  having  been  continued  until  the  hearing  of 
the  application  for  a  preliminary  injunction  and 
filed  in  this  action,  all  having  come  on  regularly 
for  hearing  on  the  31st  day  of  October,  1941,  and 
the  2nd  day  of  April,  1942,  upon  the  verified  com- 
plaint, answer,  stipulations,  and  affidavits  filed  in 
support  of,  and  in  opposition  to,  the  application 
for  a  preliminary  injunction,  and  the  court  having 
heard  arguments  of  counsel,  and  on  the  29  day  of 
April,  1942,  having  made  and  filed  its  written  find- 
ings of  fact  and  conclusions  of  law,  and  it  appear- 
ing to  the  court  that : 

(a)  The  complaint  herein  seeks  to  enforce 
and  prevent  violations  of  Public  No.  10,  73rd 
[86]  Congress  (May  12,  1933)  as  amended  and 
re-enacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended, 
and  of  that  order  issued  by  the  Secretary  of 
Agriculture  of  the  United  States,  after  hear- 
ings held  upon  due  notice  and  by  virtue  of 
the  terms  of  said  act  and  rules  and  regula- 
tions appertaining  to  such  matters  entitled  "Or- 
der Regulating  the  Handling  of  Lemons  Grown 
in  the  States  of  California  and  Arizona",  which 
said  order  became  effective  on  the  10th  day  of 
April,  1941,  and  has  been  ever  since  said  date 
and  is  now  in  full  force  and  effect  and  opera- 
tion. 

(b)  The  defendant  has  violated  said  order 
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of  the  secretary  in  that  it  has  shipped  lemons 
grown  in  the  state  of  California  into  interstate 
commerce  in  excess  of  the  allotments  fixed  for 
it  by  the  Secretary  of  Agriculture  pursuant  to 
said  order. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged, 
and  Decreed  that  the  said  defendant,  its  officers, 
agents,  employees,  attorneys,  and  assigns,  and  each 
of  them,  and  all  persons  acting  on  behalf  of  said 
defendant  or  claiming  to  act  on  behalf  thereof, 
or  any  person  in  active  concert  or  participation  with 
said  defendant,  be  restrained  and  enjoined  from 
handling  or  shipping  lemons  grown  in  the  states 
of  California  and  Arizona  in  interstate  commerce 
or  to  any  place  in  the  Dominion  of  Canada,  in  vio- 
lation of,  or  contrary  to,  the  terms  and  provisions 
of  the  "Order  Regulating  the  Handling  of  Lemons 
Grown  in  the  States  of  California  and  Arizona, '^ 
which  said  order  was  issued  by  the  Secretary  of 
Agriculture  on  the  5th  day  of  April,  1941,  until 
further  order  of  this  court  or  until  such  time  as 
an  order  or  [87]  judgment  ma}^  be  entered  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  in  which  this 
defendant  has  brought  an  action  for  a  review  of 
the  secretary's  denial  of  its  petition  filed  pursuant 
to  Subsection  15  of  Section  608c,  Title  7,  U.S.C.A., 
which  shall  determine  that  said  Order  No.  53  is 
invalid  or  inapplicable  to  the  plaintiff  therein. 
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It  Is  Further  Ordered  that  plamti:^  have  costs 
herein. 

Dated:  Los  Angeles,  California,  this  29  day  of 
April,  1942. 

BEN  HARRISON, 

United  States  District  Judge. 

The  above  and  foregoing  judgment  was  filed  with 
the  Clerk  of  said  Court,  and  duly  entered  and 
docketed  on  the  29th  day  of  April,  1942. 

[Endorsed]  :  Piled  and  entered  April  29,   1942. 

[88] 


[Title  of  Court  and  Cause  in  the  Ten  Consolidated 
Causes.] 

THE  RECORD  OF  THE  CAUSES  AS 
CONSOLIDATED 

STIPULATION  AND   ORDER   CONSOLIDAT- 
ING TEN  CAUSES. 

It  is  hereby  stipulated  and  agreed  that  the  above 
entitled  actions  will  involve  substantially  common 
questions  of  law  and  of  fact  and  that  said  actions 
may  be  consolidated. 

It  is  further  stipulated  and  agreed  that  this 
stipulation  shall  be  without  prejudice  to  any  party 
or  to  the  United  States  to  move  the  court  for  an 
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order  of  severance  of  one  or  more  of  such  consoli- 
dated actions. 

Dated:  September  4,  1941. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
JAMES  L.  CRAWFORD, 

Assistant  United  States  At- 
torney, Attorneys  for  Plain- 
tiff. 

GUY  RICHARDS  CRUMP, 
EMMET  H.  WILSON,  JR., 
By  GUY  RICHARDS  CRUMP, 

Attorneys  for  Defendants 

Index  Mutual  Association,  a 
corporation. 

La  Verne  Co-Operative  Citrus 
Association,  a  corporation, 

Glendora  Co-Operative  Citrus 
Association,  a  corporation, 

Upland  Orchards,  Inc.,  a  cor- 
poration, 

Ventura  County  Orange  and 
Lemon  Association,  a  corpo- 
ration, 

Whittier  Mutual  Orange  & 
Lemon  Association,  a  corpo- 
ration, 

Chula  Vista  Mutual  Lemon 
Association,  a  corporation, 
etc. 
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G.  V.  WEIKERT, 

Attorney  for  Defendants 
Orange   Belt  Fruit   Distribu- 
tors, Inc.,  a  corporation,  etc. 
Paramount     Citrus     Associa- 
tion,   Inc.,    a    corporation, 
etc., 
Samuel  Perricone,  etc.  [89] 
PETER  T.  RICE, 

Attorney  for  Defendants 
Cahill-Battaglia,  Inc.,  a  corpo- 
ration, 
William  P.  Pann,  etc., 
Irving  Sarnoff,  etc., 
A.  M.  Goodman. 

It  is  ordered  that  the  above  entitled  actions  be, 
and  they  are,   consolidated. 

Dated:  September  5,  1941. 
HARRISON, 

U.  S.  District  Judge. 

STIPULATION  AND  ORDERS  CONTINUING 
RESTRAINING   ORDER  AND   APPLICA- 
TION FOR  PRELIMINARY  INJUNCTION 
.,      TO  TRIAL  OF  CAUSES. 

The  court,  through  and  by  its  several  orders  made 
and  entered  to  that  effect  in  the  La  Verne  Case, 
Ventura  Case,  Whittier  Case,  Index  Case  and  the 
Chula  Vista  Case,  which  orders  were  based  upon 
the  stipulation  of  the  parties,  duly  and  regularly 
continued  the  return  or  hearing  on  the  order  to 
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show  cause  why  a  preliminary  injunction  should 
not  issue  in  each  of  said  five  mentione.s'  actions 
until  the  trial  of  said  causes  on  the  merits,  and  also 
continued  in  full  force  and  effect  the  temj^orary 
restraining  order  theretofore  issued  in  each  of  said 
actions  until  the  time  of  such  trial;  also  continued 
the  application  of  plaintiff  for  a  preliminary  in- 
junction until  the  time  of  such  trial.  [90] 


DEFENDANTS'  MOTION  FOR  DISCOVERY 
AND  PRODUCTION  OF  DOCUMENTS 
UNDER  RULE  34  F.R.C.P. 

Defendants  served  and  filed  their  notice  of  mo- 
tion directed  to  the  plaintiff,  United  States  of  Amer- 
ica, and  its  attorneys,  and  reading  as  follows,  to^ 
wit: 

[Title  Court  and  Cause  in  the  Ten  Consolidated 
Cases.] 

You  and  Each  of  You  Will  Please  Take  Notice 
that  defendants  La  Verne  Co-Operative  Citrus  As- 
sociation, Glendora  Co-Operative  Citrus  Associa- 
tion, Upland  Orchards,  Inc.,  Ventura  County  Or- 
ange &  Lemon  Association,  Orange  Belt  Fruit  Dis- 
tributors, Inc.,  Whittier  Mutual  Orange  &  Lemon 
Association,  Index  Mutual  Association,  and  Chula 
Vista  Mutual  Lemon  Association  will  move  the 
above  entitled  court,  before  Honorable  Ben  Har- 
rison, in  the  court  room  of  said  Judge  in  the 
Federal    Building,    in    the    City    of   Los    Angeles, 
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on  the  15th  day  of  December,  1941,  at  10  o'clock 
A.  M.,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  under  Rule  34  of  the  Rules  of 
Civil  Procedure,  directing  the  plaintiff  herein  to 
produce  and  permit  the  inspection  and  copying  or 
photographing  by  or  on  behalf  of  the  moving  de- 
fendants of  the  hereinafter  designated  documents 
and  papers,  which  are  not  privileged  and  which 
constitute  or  contain  evidence  material  to  matters 
involved  in  the  above  mentioned  consolidated  ac- 
tions and  which  are  in  the  possession  or  under  the 
custody  or  control  of  plaintiff. 

Said  motion  will  be  made  upon  the  records  and 
files  in  said  consolidated  actions  and  upon  the  affi- 
davit of  Guy  Richards  Crump  and  points  and  au- 
thorities in  support  hereof,  which  are  served  and 
filed  concurrently  herewith.  [91] 

The  documents  and  papers  the  inspection,  copy- 
ing or  photographing  of  which  is  hereby  requested, 
are  the  following: 

1.  All  certificates  of  allotment  and  other  doc- 
uments or  papers  issued  by  the  Lemon  Admin- 
istrative Committee  to  handlers  of  lemons  in 
the  Counties  of  Santa  Barbara,  Ventura,  Los 
Angeles,  Orange,  Riverside,  San  Bernardino 
and  San  Diego,  in  the  State  of  California,  from 
and  after  the  effective  date  of  Order  No.  53, 
referred  to  in  said  affidavit  of  Guy  Richards 
Crump,  to  the  date  of  inspection,  showing  or 
including  advance  credit  counts. 

2.  All  field  notes  and  reports  of  field  men 
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and  agents  of  said  Lemon  Administrative  Com- 
mittee made  to  it,  and  all  documents,  records 
and  papers  showing  actions  of  said  Committee, 
its  officers,  employes  and  agents,  giving  or  pur- 
porting to  give  advance  counts  pursuant  to 
Section  953.4  (d)  (4),  including  all  reports 
and  computations  made  to  said  Committee  by 
its  officers,  employes  and  agents,  showing  the 
estimated  storage  life  of  lemons. 

All  of  the  documents  and  papers  referred  to 
in  this  paragraph  2  have  reference  to  all  han- 
dlers in  the  Counties  of  Santa  Barbara,  Ven- 
tura, Los  Angeles,  Orange,  Riverside,  San  Ber- 
nardino and  San  Diego,  to  whom  advance  credit 
counts  have  been  given  by  said  Committee. 

3.  All  computations  of  quantities  of  lemons 
made  by  said  Lemon  Administrative  Committee, 
its  agents  or  employes,  pursuant  to  section  953.4 
(d)  (5)  of  said  Order  and  all  certificates  of 
allotment  or  other  documents  or  papers  issued 
to  handlers  by  said  Committee  showing  or  in- 
cluding such  computations  or  the  result  thereof. 
The  foregoing  has  reference  to  handlers  in  the 
Counties  of  Santa  Barbara,  Ventura,  Los  An- 
geles, Orange,  Riverside,  San  Bernardino  and 
San  Diego.  [92] 

Attached   hereto   are   points   and   authorities    in 
support  of  said  motion. 

Dated:  Los  Angeles,  California,  December  8,  1941. 

(Duly  signed  by  the  attorneys  fur  these  ap- 
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loealing  defendants,  and  G.  V.  Weikert,  as  At- 
torney for  defendant  Orange  Belt  Fruit  Dis- 
tributors, Inc.) 

With  said  notice,  and  in  support  of  said  motion, 
said  defendants  served  and  filed  their  memorandum 
of  points  and  authorities  and  the  affidavit  of  Guy- 
Richards  Crump,  which  said  affidavit  reads  as  fol- 
lows, to-wit: 

I  am  one  of  the  attorneys  for  defendants  LaVerne 
Co-Operative  Citrus  Association,  Glendora  Co-Op- 
erative  Citrus  Association,  Upland  Orchards,  Inc., 
Ventura  County  Orange  &  Lemon  Association, 
Whittier  Mutual  Orange  &  Lemon  Association,  In- 
dex Mutual  Association  and  Chula  Vista  Mutual 
Lemon  Association,  and  make  this  affidavit  in  be- 
half of  said  defendants  and  also  in  behalf  of  de- 
fendant Orange  Belt  Fruit  Distributors,  Inc.,  which 
is  represented  by  G.  V.  Weikert,  Esquire. 

Plaintiff  has  in  its  possession  or  within  its  cus- 
tody or  control  certain  documents  and  papers  which 
contain  evidence  material  to  issues  involved  in  the 
above  entitled  actions,  and  which  defendants  repre- 
sented by  affiant  and  by  said  Weikert  desire  to 
inspect  and  to  copy  or  photograph,  pursuant  to 
the  provisions  of  Rule  34  of  the  Rules  of  Civil 
Procedure. 

The  consolidated  actions  are  brought  by  the 
United  States  of  America  to  enjoin  alleged  viola- 
tions of  an  order  regulating  the  handling  of  lem- 
ons grown  in  the  states  of  California  and  Arizona, 
known  and  referred  to  in  the  pleadings  as  Order 
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No.  53,  which  order  was  issued  by  the  Secretary 
of  Agriculture  of  the  United  States  purportedly 
pursuant  to  Section  8a  (6)  of  Title  I  of  the  Act 
of  [93]  May  12,  1933  (48  Stat.  31  U.S.C.  Title  7, 
section  608a  (6),  as  amended  August  24,  1934,  49 
Stat.  672)  and  as  reenacted  and  amended  in  the 
Agricultural  Marketing  Agreement  Act  of  1937,  ap- 
proved  eTune  3,  1937  (Public  No.  137,  75th  Con- 
gress) (said  Act  of  May  12,  1933,  as  reenacted  and 
amended  being  hereinafter  referred  to  as  "the 
Act"). 

Said  Order  provides,  among  other  things,  (sec- 
tion 953.4  (d)    (4)  : 

(The  affidavit  then  quotes  the  language  of 
said  Section  953.4  (d)  (4)  of  said  Order  No. 
53,  which  is  hereinbefore  set  out  in  full  as  a 
part  of  Exhibit  "A",  attached  to  the  com- 
plaint in  the  LaVerne  Case.) 

The  several  complaints  herein  allege  that  the  Sec- 
retary of  Agriculture,  pursuant  to  the  provisions  of 
section  953.4  of  said  Order,  fixed  and  determined 
prorate  bases  for  all  handlers  of  lemons  who  ap- 
plied for  prorate  bases  and  for  allotments,  inchid- 
ing  defendants  and  each  of  them,  and  established 
weekly  regulation  periods  for  the  handling  and 
shipping  of  lemons,  commencing  June  1,  1941 ;  that 
the  Secretary  of  Agriculture  has  fixed  allotments 
for  the  various  defendants  pursuant  to  said  Order 
and  that  said  defendants  have  sold,  handled  and 
shipped  lemons  in  the  current  of  interstate  com- 
merce and  foreign  commerce  with  Canada  in  dis- 
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regard,  defiance  and  violation  of  the  applicable 
provisions  of  the  order  and  of  the  regulations  issued 
thereunder  and  in  excess  of  the  respective  allot- 
ments fixed  by  said  Secretary  of  Agriculture  and  al- 
lowed to  defendants  respectively. 

The  answers  of  the  defendants  represented  by  affi- 
ant and  by  said  Weikert  allege,  among  other  things : 
"Said  Order  as  applied  and  administered  by 
said  committee  (the  Lemon  Administrative 
Committee  appointed  pursuant  to  said  Order) 
and  the  Secretary  on  the  re-  [94]  commenda- 
tion of  said  committee,  is  arbitrary,  unreason- 
able, unjust  and  discriminatory  as  against  the 
respective  defendants  in  that,  as  defendants 
are  informed  and  believe  and  on  that  ground 
aver,  competitors  of  said  defendants  have  been 
given  excessive  advance  credits  for  lemons  mar- 
keted in  other  than  fresh  fruit  channels,  ad- 
vance credits  for  unmerchantable  lemons,  and 
excessive  prorate  bases,  with  the  result  that 
such  competitors  have  received  larger  allot- 
ments than  they  were  entitled  to  under  said 
Order,  and  that  defendants  have  received  cor- 
respondingly smaller  allotments  than  they  were 
entitled  to." 

From  time  to  time  requests  have  been  made  by 
handlers  (other  than  defendants)  advising  said 
Lemon  Administrative  Committee  that  such  han- 
dlers desired  to  market  lemons  in  other  than  fresh 
fruit  channels  and  requesting  said  Committee  to 
compute   the  number   of  weeks   that  such  lemons 
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could  be  held  in  storage,  under  commercial  stor- 
age conditions,  and,  at  the  expiration  of  such  pe- 
riod, would  meet  the  requirements  for  marketing 
under  applicable  laws.  Pursuant  to  such  advices 
and  requests  said  Committee  has  from  time  to  time 
caused  computations  to  be  made  of  such  lemons, 
and  said  Committee  has  included  the  lemons  so 
counted  as  a  part  of  the  available  lemons  of  such 
handlers  for  the  number  of  weeks  computed  by 
said  Committee. 

As  alleged  in  the  answers  of  the  deefndants  rep- 
resented by  affiant  and  said  Weikert,  said  defen- 
dants have  been  informed  and  believe  that  the 
counts  so  given  have  been  excessive  insofar  as  com- 
petitors of  said  defendants  are  concerned,  in  that 
said  Committee  has  given  advance  credits  for  un- 
merchantable lemons  and  excessive  prorate  bases 
based  upon  such  excessive  counts. 

In  order  to  defend  against  the  allegations  of  the 
Government  that  the  respective  defendants  have 
shipped  excessive  amounts  of  lemons  in  disregard, 
defiance  and  violation  of  the  applicable  pro-  [95] 
visions  of  the  said  Order  and  of  the  regulations 
issued  thereunder,  and  in  order  to  obtain  the  nof-es- 
sary  evidence  to  prove  the  allegations  of  tlie  re- 
spective answers  of  said  defendants  with  respect  to 
such  advance  counts,  it  is  necessary  that  defendants 
be  permitted  to  inspect  the  records  in  the  possession 
of  said  Lemon  Administrative  Committee  showing 
the  advance  counts  given  to  competing  handlers  of 
lemons  and  the  bases  upon  which  such  advance 
counts  were  made,  particularly  the  amount  of  ad- 
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YSiUce  counts  and  the  computations  of  the  number 
of  weeks  that  the  lemons  included  in  such  advance 
counts  could  be  held  in  storage  under  commercial 
storage  conditions,  together  with  the  total  weekly 
allotments  given  to  such  competing  houses  by  the 
Secretary  of  Agriculture  and  on  the  recommenda- 
tion of  said  Lemon  Administrative  Committee,  and 
the  percentage  of  the  total  approved  quantity  of 
lemons  available  for  current  shipment  during  each 
weekly  period  alloted  to  each  of  such  competing 
houses.  For  the  same  reason  it  is  necessary  that 
said  defendants  be  permitted  to  inspect  and  copy  or 
photograph  the  documents  and  papers  referred  to 
in  paragraph  numbered  3  hereinbelow^  set  forth. 

Such  evidence  is  relevant  and  material  to  the 
issues  herein,  and  the  documents  and  papers  in 
which  the  same  is  contained  are,  and  are  hereby 
designated  to  be  the  following: 

1.  All  certificates  of  allotment  and  other 
documents  or  papers  issued  by  said  Lemon 
Administrative  Committee  to  handlers  of 
lemons  in  the  Counties  of  Santa  Barbara,  Ven- 
tura, Los  Angeles,  Orange,  Riverside,  San  Ber- 
nardino and  San  Diego,  in  the  State  of  Cali- 
fornia, from  and  after  the  effective  date  of  said 
Order  to  the  date  of  inspection,  showing  or  in- 
cluding advance  credit  counts. 

2.  All  field  notes  and  reports  of  field  men 
and  agents  of  said  Lemon  Administrative  Com- 
mittee made  to  it,  and  all  documents,  records 
and  papers  showing  actions  of  [96]  said  Com- 
mittee, its  officers,  employes  and  agents,  giving 
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or  purporting  to  give  advance  counts  pursuant 
to  Section  953.4  (d)  (4),  including  all  reports 
and  computations  made  to  said  Committee  by 
its  officers,  employes  and  agents,  showing  the 
estimated  storage  life  of  lemons. 

All  of  the  documents  and  papers  referred  to 
in  this  paragraph  2  have  reference  to  all  han- 
dlers in  the  Counties  of  Santa  Barbara,  Ven- 
tura, Los  Angeles,  Orange,  Riverside,  San  Ber- 
nardino and  San  Diego,  to  whom  advance  credit 
counts  have  been  given  by  said  Committee. 

3.  All  computations  of  quantities  of  lemons 
made  by  said  Lemon  Administrative  Coni- 
mittee,  its  agents  or  employes,  pursuant  to  sec- 
tion 953.4  (d)  (5)  of  said  Order  and  all  cer- 
tificates of  allotment  or  other  documents  or 
papers  issued  to  handlers  by  said  Committee 
showing  or  including  such  computations  or  the 
result  thereof.  The  foregoing  has  reference  to 
handlers  in  the  Counties  of  Santa  Barbara, 
Ventura,  Los  Angeles,  Orange,  Riverside,  San 
Bernardino  and  San  Diego, 

GUY  RICHARDS  CRUMP 
Subscribed  and  sworn  to  before  me  this  8th  day 

of  December,  1941 
[Notarial  Seal]        HERTHA  N.  EBERT, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

The  plaintiff,  United  States  of  America,  resisted 
said  motion  by  serving  and  filing  its  written  "Points 
and  Authorities  in  Opposition  to  Motion  for  Dis- 
covery and  Production." 
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Said  motion  was  presented  and  argued  to  the 
court  on  December  15,  1941,  and  submitted  for  de- 
cision. On  December  18,  1941,  said  Court,  by  its 
Minute  Order  to  that  effect,  denied  said  motion  in 
its  entirety.  [97] 

PRE-TRIAL  PROCEEDINGS 

The  court,  in  its  Minute  Order,  of  date  December 
15,  1941,  made  and  entered  in  the  ten  consolidated 
causes  provided,  among  other  things,  as  follows: 

''It  is  further  ordered  that  these  consoli- 
dated causes  are  set  down  for  pre-trial  at  9:30 
A.M.  December  18,  1941." 

On  December  18,  1941,  a  pre-trial  conference  or 
hearing  was  had  before  the  court,  Honorable  Ben 
Harrison,  Judge  presiding,  at  which  certain  rulings 
were  orally  made  by  the  court,  but  no  reporter 
was  present  and  no  record  was  made  of  said  rulings. 
The  only  record  or  evidence  of  said  pre-trial  pro- 
ceedings, or  the  rulings  made  thereat,  are  the  Min- 
utes of  said  court  of  date  December  18,  1941,  (here- 
inafter set  forth),  and  the  references  made  to  said 
pre-trial  conferences  and  the  rulings  of  the  court 
at  said  conferences  as  the  same  appear  hereafter 
in  this  agreed  statement  in  the  record  of  the  pro- 
cedings  at  the  trial  of  said  consolidated  cases. 

Said  Minutes  of  December  18,  1941,  read  as  fol- 
lows: 
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[Title  Court  and  Causes  in  the  Ten  Consolidated 
Actions.] 

The  nine  consolidated  causes  entitled  aljove  no\Y 
coming  on  for  pre-trial  hearing;  Walter  M.  Camp- 
bell, Assistant  U.  S.  Attorney,  appearing  as  coun- 
sel for  the  Government ;  Guy  Richards  Crump,  Esq., 
appearing  as  connsel  for  the  defendants  in  cases 
Nos.  110-Civil  Southern  Division,  1596-Civil,  1597- 
Civil,  1620-Civil,  and  1635-Civil;  G.  V.  Weikert, 
Esq.,  appearing  as  counsel  for  defendant  in  case 
No.  1598; 

Attorney  Campbell  makes  a  statement  to  the 
Court  relative  to  certain  recent   decisions. 

The  Court  makes  a  statement  relative  to  the  mo- 
tion of  certain  defendants  filed  December  8,  1941, 
under  Rule  34  of  the  F.  R.  C.  P.,  for  production, 
inspection,  and  copying  hy  defendants  of  the  docu- 
ments [98]  and  papers  designated  in  said  motion, 
which  was  heretofore  on  December  15,  1941,  heard 
and  submitted,  and  now  orders  said  motion  of  de- 
fendants denied  on  the  ground  that  the  proposed 
evidence  is  immaterial  herein.  The  Court  makes  a 
further  statement  as  to  the  nature  of  these  cases 
and  of  the  issues. 

Attorney  Crump  makes  a  statement  that  he  is 
raising  the  constitutionality  of  the  order  of  the 
Secretary  of  Agriculture  and  the  orders  of  the 
committee  thereunder. 

Attorney  Campbell  makes  a  statement  on  l)ohalf 
of  the  Government. 

Attorney  Crump  makes  a  further  statement  niul 
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refers  to  and  reads  from  the  Answer  of  the  defend- 
ant Glendora  Citrus  Association  in  case  No.  1596- 
BH  Ci^dl  and  states  the  position  of  the  defendants 
respecting  the  question  of  the  constitutionality  of 
the  orders  as  being  violative  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States,  and 
makes  a  further  statement  of  the  matters  contained 
in  the  Answer  above  referred  to  and  with  respect 
to  which  there  is  no  stipulation  by  the  Government, 
and  which  the  defendants  will  seek  to  offer  proof 
in  support  of. 

The  Court  and  counsel  appearing  discuss  further 
the  issues  herein  and  the  nature  of  the  evidence  to 
be  offered  herein. 

The  Court  orders  that  counsel  furnish  to  the 
Court  by  3  P.M.  today  their  points  and  citations  of 
authorities  which  they  desire  to  present  for  the 
consideration  of  the  Court. 

STIPULATION  OF  FACTS 

All  of  the  parties  to  said  ten  consolidated  cases 
made  and  entered  into  their  two  stipulations  of 
facts  for  use  at  and  which  were  received  in  evi- 
dence at  the  trial  of  said  consolidated  cases.  Said 
stipulations  were  in  writing,  and  were  and  are  in 
the  words  and  figures  following,  to-wit:  [99] 

[Title  Court  and  Said  Consolidated  Causes.] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  and  agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
counsel,  that: 
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I. 

The  commercial  production  of  lemons  in  the 
United  States  is  confined  almost  entirely  to  the 
State  of  Califoriia.  In  California  there  are  about 
6,000  growers  growing  lemons  on  more  than  69,000 
acres.  In  Arizona  there  are  less  than  500  acres 
planted  in  lemons.  The  average  annual  on  tree  farm 
value  of  California  lemons  for  the  five  years  end- 
ing with  the  1939-40  marketing  season  amounted  to 
$16,000,000.  The  marketing  season  begins  on  Novem- 
ber 1st  of  one  year  and  ends  on  October  31st  of  the 
next  year. 

The  shipment  of  lemons  from  California  is  pri- 
marily interstate  in  character.  During  five  markf4- 
ing  seasons,  ending  with  the  1938-39  marketing  sea- 
son, an  average  of  79%  of  the  total  annual  pro- 
duction of  lemons  in  California  was  shipped  for 
commercial  fresh  consumption.  Of  this  total,  ap- 
proximately 90%  was  shipped  to  markets  outside 
the  State  of  California.  Lemons  from  California 
are  shipped  throughout  the  United  States  to  Canada 
and  other  foreign  countries.  Practically  the  entire 
supply  of  lemons  consumed  in  the  United  States  is 
grown  in  and  shipped  from  California;  less  than 
1%  from  Arizona.  Lemons  are  picked  and  shipped 
in  every  month  of  the  year.  The  heaviest  picks  for 
California  and  Arizona  as  a  whole  generally  occur 
in  the  months  of  February,  March,  April  and  May. 
Shipments  are  generally  heaviest  during  the  months 
of  May,  June,  July  and  August. 
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II. 

Lemons  are  a  tree  crop  which  require  from  4 
to  6  years  to  bring  to  production.  Although  trees 
produce  the  year  around,  there  are  difi^erent  peaks 
of  productivity.  The  fruit  is  usually  picked  [100] 
when  it  attains  a  marketable  size,  this  being  deter- 
mined by  the  use  of  a  ring,  the  size  depending  upon 
the  picking  policy  of  the  particular  producer  in- 
volved, marketing  conditions  at  the  time  and  the 
condition  of  the  fruit.  When  lemons  are  picked  they 
are  placed  in  picking  (or  field)  boxes  and  hauled  to 
a  packing  house  or  other  shipping  point.  When  they 
arrive  at  the  packing  house  they  are  washed  and 
sorted  for  color.  At  this  time  low  grade  lemons,  re- 
ferred to  as  "washer  culls",  are  removed.  At  this 
time,  also,  the  most  efficient  packing  houses  roughly 
classify  the  lemons  by  size  so  as  to  avoid  the  neces- 
sity later  in  packing  operation  of  handling  un- 
wanted sizes  in  order  to  pack  desired  sizes. 

After  lemons  not  suitable  for  sale  in  the  opinion 
of  the  producer  or  handler  in  fresh  fruit  form  have 
been  eliminated  the  remainder  are  generally,  but 
not  always,  placed  in  storage,  usually  in  basements 
which  are  often  air-conditioned,  and  are  there  held 
until  they  are  to  be  prepared  for  market.  When 
that  time  comes  they  are  removed  from  the  storage 
rooms  and  placed  upon  grading  belts  where  they  are 
graded  by  handlers  and  sized  largely  by  eye,  after 
which  they  are  packed  in  standard  packing  boxes 
for  shipment.  Fruit  sold  within  the  State  of  Cali- 
fornia is  generally  sold  loose  without  packing.  An 
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elimination  again  takes  place  during  this  final  oper- 
ation when  any  unmarketable  fruit,  or  fruit  which 
the  handler  does  not  wish  to  market,  is  set  aside  for 
by-products  disposition. 

III. 

Peak  picks  of  lemons  are  generally  later  in  the 
season  in  the  coastal  areas  of  California  than  in  the 
interior.  The  coastal  areas  include  several  Southern 
California  Counties  but  the  greatest  acreage  of 
coastal  lemons  is  located  in  Ventura  and  Santa  Bar- 
bara Counties  in  which  there  have  been  a  greater 
percentage  of  recent  plantings  than  in  other  coun- 
ties. Lemons  are  classified  with  reference  to  matur- 
ity and  color  as  dark  green,  light  green,  silver  and 
tree  ripe  (yellow).  In  the  interior  sections  of  Cali- 
fornia a  [101]  considerable  portion  of  the  picks 
are  of  tree  ripes,  coming  mostly  at  one  time,  whereas 
the  coastal  areas  also  have  tree  ripe  lemons  but  do 
not  have  such  proportionately  heavy  picks  at  one 
time  and  they  are  more  uniformly  of  a  dark  green 
color.  Green  lemons  keep  in  storage  longer  than 
silvers  and  silvers  longer  than  tree  ripes.  Tree 
ripes  will  keep  in  so^rage  from  10  days  to  6  weeks; 
dark  greens  as  long  as  6  months.  This  difference 
in  storage  life  is  due  not  only  to  color  at  the  time 
of  picking  but  also  to  the  uniform  growth  rate  the 
fruit  has  had  during  the  growth  season.  In  the 
coastal  areas  there  is  less  variation  in  climatic  con- 
ditions and  the  fruit  has  a  more  uniform  growth 
period  than  it  does  in  the  interior,  which  in  the 
winter  months  are  subject  to  greater  cold  and  in 
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the  summer  time  to  a  higher  temperature  and  a 
more  arid  atmosphere.  There  is  a  marked  differ- 
ence in  the  proportion  of  tree  ripes  in  different 
grove  in  the  same  district;  the  age  of  the  trees, 
their  physical  condition  and  soil  condition  being  con- 
trolling factors.  The  proportion  of  tree  ripes  in 
the  same  orchard  varies  markedly  from  year  to  year 
due  to  climatic  conditions  such  as  wind  and  varia- 
tions in  humidity  and  temperature.  A  dry  wind  will 
bring  lemons  to  yellow,  or  tree  ripe  color,  before 
their  time  and  has  a  tendency  to  shorten  their  life 
expectancy. 

IV. 

Lemons  are  stored  in  loose  boxes.  They  are  shipped 
in  packing  boxes  of  standard  sizes,  the  number  of 
lemons  in  packed  boxes  varying  according  to  their 
size.  Four  hundred  six  of  such  packed  boxes  con- 
stitute a  standard  railroad  car  shipment. 

Lemons  are  know^n  and  referred  to  in  trade  as 
to  size  by  the  number  of  lemons  which  can  be  packed 
in  a  standard  packing  box,  such  as  300 's,  360 's, 
etc. 

When  lemons  are  being  packed  for  shipment  they 
are  removed  from  the  loose  boxes  and  placed  upon 
grading  belts.  All  lemons  placed  upon  such  grading 
belts,  which  are  considered  suitable  for  shipment, 
are  then  packed.  It  is  desirable  to  avoid  returning 
any  lemons  to  [102]  storage  because  re-handling 
tends  to  injure  the  fruit,  reduce  its  marketability 
and  increase  the  cost  of  handling.  In  the  process  of 
packing  lemons  are  segregated  as  to  size  and  grade, 
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and  when  a  sufficient  number  of  various  sizes  and 
grades  of  marketable  lemons  are  packed,  they  are 
placed  in  cars  for  shipment.  Except  in  case  of  ship- 
ment by  truck,  lemons  can  only  practically  and  eco- 
nomically be  shipped  in  less  than  carload  lots  when 
shipped  with  other  citi'us  fruits.  It  is  a  common 
practice  in  the  industry  to  ship  lemons  in  cars  with 
oranges  and  grapefruit. 

V. 

Lemons  shipped  in  Interstate  Commerce  are  sold 
either  at  private  sale  f.o.b.  packing  house,  or  on  a 
price  arrival  basis  or  at  auction.  There  are  10 
auction  markets  outside  of  and  1  in  California.  The 
defendant  Cahill-Battaglia  deals  only  in  lemons  and 
it  is  impractical  for  this  particular  dealer  to  ship 
lemons  in  less  than  carload  lots  or  to  pack  lemons 
in  contemplation  of  shipment  in  less  than  carload 
lots  except  where  shipments  are  to  be  made  by 
truck. 

VI. 

Defendants  LaVerne  Co-Operate  Citrus  Associa- 
tion, Glendora  Co-Operative  Citrus  Association, 
Ventura  County  Orange  and  Lemon  Association, 
Whittier  Mutual  Orange  and  Lemon  Association, 
Index  Mutual  Association  and  Chula  Vista  Mutual 
Lemon  Association  market  their  lemons  through 
Mutual  Orange  Distributors,  which  is  a  co-operative 
marketing  corporation  organized  under  the  laws  of 
California.  Mutual  Orange  Distributors  (herein- 
after referred  to  as  "M.O.D.")  has  been  marketing 
lemons  and  other  citrus  fruits  for  its  membei-  asso- 
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ciations  for  many  years,  including  said  defendants. 
M.O.D.  markets  for  about  700  lemon  orchards.  Its 
shipments  of  lemons  in  Interstate  Commerce  aver- 
age approximately  1,000  cars  a  year,  included  in 
which  are  the  lemons  shipped  on  behalf  of  the 
above  named  defendants.  Approximately  75%  of 
the  lemons  handled  by  M.O.D.  and  its  member 
houses,  including  the  defendants  above  named,  are 
sold  and  [103]  shipped  for  consumption  in  states 
other  than  California  and  Arizona.  It  maintains 
agents  in  every  carload  market  in  the  United  States 
and  Canada.  While  it  has  some  salaried  agents,  it 
operates  chiefly  through  brokers.  Sales  are  nego- 
tiated by  such  agents  and  brokers,  contracts  of  pur- 
chase and  sale  being  signed  in  the  states  of  delivery 
and  shipments  made  from  California.  Practically  all 
such  sales  are  made  subject  to  determination  of  price 
at  the  market  quotations  at  the  time  and  place  of 
delivery  to  the  purchaser.  M.O.D.  sales  for  its  mem- 
ber houses,  including  defendants  above  named  and 
the  member  houses,  shipped  about  50%  of  the 
lemons  sold  by  M.O.D.  direct  to  one  buyer  which 
maintains  its  own  retail  outlets  and  which  plans 
its  orders  for  normal  requirements  weeks  and  some- 
times months  in  advance.  This  one  large  buyer  also 
buys  large  quantities  of  lemons  from  other  ship- 
pers. Practically  all  of  its  purchases  from  M.O.D. 
and  others  are  on  the  basis  of  price  on  arrival. 

VII. 

Following  the  purported  effective  date  of  said 
Order,  an  Administrative  Committee,  as  provided 
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for  therein,  was  appointed  by  the  Secretary,  which 
committee  thereafter  recommended  to  the  Secre- 
tary volume  regulation  of  shipments  as  provided  in 
said  Order.  Thereupon  the  Secretary,  pursuant  to 
recommendations  of  said  Committee,  fixed  the  total 
quantity  of  lemons  which  might  be  handled  in  the 
current  of  interstate  commerce  for  the  weekly  pe- 
riod beginning  12:01  A.M.  June  1,  1941,  to  12:01 
A.M.  June  8,  1941,  at  263,900  packed  boxes,  and 
the  allotment  of  defendant  Glendora  Co-Operative 
Citrus  Association  at  288  packed  boxes,  computed 
on  a  prorate  base  of  .109%  of  such  total  quantity; 
and  the  allotment  of  defendant  Chula  Vista  Mutual 
Lemon  Association  at  2673  packed  boxes  computed 
on  a  prorate  base  of  1.013%  of  such  total  quantity; 
and  the  allotment  of  defendant  Ventura  County 
Orange  and  Lemon  Association  at  3251  packed 
boxes  computed  on  a  prorate  base  of  1.232  7o  of  such 
total  quantity;  and  the  allotment  of  LaVerne  Co- 
Operative  Citrus  Association  at  3557  packed  [104] 
boxes  computed  on  a  prorate  base  of  1.348%  of  such 
total  quantity;  and  the  allotment  of  defendant  Up- 
land Orchards,  Inc.  at  124  packed  boxes  computed 
on  a  prorate  base  of  .047%  of  such  total  quantity. 
Similarly  for  the  meek  beginning  12:01  A.M. 
June  8,  1941,  to  12:01  A.M.  June  15,  1941,  the 
Secretary  fixed  the  total  quantity  at  233,450  packed 
boxes;  and  the  allotment  of  said  defendant  Ven- 
tura County  Orange  and  Lemon  Association  at  2876 
packed  boxes  computed  on  a  prorate  base  of  1.232% 
of  such  total  (juantity  which  allotment  was  subse- 
quently adjusted  to  minus  406  packed   boxes   for 
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alleged  over-shipments;  and  the  allotment  of  de- 
fendant Orange  Belt  Fruit  Distributors,  Inc.  at  971 
packed  boxes  of  lemons  computed  on  a  prorate  base 
of  .416%  of  such  total  quantity. 

Similarly  for  the  week  beginning  12:01  A.M. 
June  15,  1941,  to  12:01  A.M.  June  22,  1941,  the 
Secretary  fixed  the  total  quantity  at  233,300  packed 
boxes,  and  the  allotment  of  defendant  Whittier 
Mutual  Orange  and  Lemon  Association  at  389 
packed  boxes  computed  on  a  prorate  base  of  .174 
of  such  total  quantity,  which  was  subsequently  ad- 
justed to  minus  406  packed  boxes  for  alleged  over- 
shipments. 

Similarly  for  the  week  beginning  12 :01  A.M. 
June  22,  1941,  to  12:01  A.M.  June  29,  1941,  the  Sec- 
retary fixed  the  total  quantity  at  233,450  packed 
boxes,  or  575  cars  (on  the  basis  of  406  packed  boxes 
to  the  car),  and  the  allotment  of  defendant  Index 
Mutual  Association  at  713  packed  boxes  computed 
on  a  prorate  base  of  .251  of  such  total  quantity 
which  was  subsequently  adjusted  to  minus  51 
packed  boxes  for  alleged  over-shipments,  so  that  the 
largest  amount  of  lemons  which  said  defendant 
Index  Mutual  Association  could  ship  under  the 
order  in  the  current  of  Interstate  or  Foreign  Com- 
merce with  Canada  during  said  weekly  period  was 
662  packed  boxes. 

Similarly  for  the  week  beginning  12:01  A.M. 
January  18,  1942,  to  12 :01  A.M.  January  25,  1942, 
the  Secretary  fixed  the  total  quantity  at  275  car- 
loads but  the  Secretary  did  not  fix  an  allotment  for 
the  defendant  Western  Fruit  Growers,  Inc.,  due 
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to  the  fact  that  the  said  [105]  defendant  failed  to 
file  its  application  for  a  prorate  base  and  for  allot- 
ments prior  to  the  date  on  which  the  computation 
for  the  above  weekly  allotment  was  in  order  under 
the  applicable  provisions  of  the  Order. 

VIII. 

Not  more  than  approximately  10%  of  the  lemons 
sold  in  fresh  fruit  form  throughout  the  United 
States  and  Canada  can  be  sold  in  the  States  of  Cali- 
fornia and  Arizona.  To  accommodate  their  busi- 
ness, both  interstate  and  intrastate,  defendants  have 
developed  facilities  for  the  packing  and  shipment 
of  lemons,  including  packing  houses,  storage  and 
other  facilities,  in  which  large  sums  of  money  have 
been  invested.  Exception  as  to  the  storage  capacity 
of  the  defendants  should  be  noted  in  the  cases  of 
the  defendants  as  follows :  Cahill-Battaglia,  Inc.  and 
William  P.  Pann  combined  have  storage  capacity 
for  1,000  boxes  of  lemons  or  approximately  two  cars. 
Irving  Sarnoff  and  Abraham  Paul  have  no  storage 
facilities  for  the  storage  of  lemons. 

IX. 

If  tree  ripe  and  silver  lemons  are  to  be  shipped 
before  they  become  unmarketable  through  decay, 
they  must  be  shipped  sooner  after  picking  than  do 
dark  or  green  lemons. 

X. 

It  is  stipulated  that  Orange  Belt  Fruit  Distribu- 
tors, Inc.,  in  making  its  application  to  the  Com- 
mittee for  computation  of  the  lemons  available:  for 
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current  shipment,  in  compliance  with  the  rules  pur- 
portedly adopted  by  such  Committee  and  the  Order, 
did  so  under  protest. 

It  Is  Further  Stipulated  that  all  applications  and 
other  documents  and  papers  filed  by  all  defendants 
with  the  Committee  were  filed  under  protest  and 
with  express  reservation  of  any  rights  of  said  de- 
fendants. 

The  foregoing  is  subject  to  all  exceptions  and  ob- 
jections as  to  relevancy,   immateriality   and  com- 
petency, as  to  the  whole  or  any  [106]  part  thereof. 
WM.  FLEET  PALMER, 

United  States  Attorney 
WALTER  M.  CAMPBELL, 

Assistant  U.  S.  Attorney, 
WM.  W.  WORTHINGTON, 
Assistant  U.  S.  Attorney. 
By  WM.  M.  WORTHINGTON 
Attorneys  for  Plaintiff 
GUY  RICHARDS  CRUMP, 

Attorney  for  Glendora  Co- 
operative Citrus  Associa- 
tion and  LaVerne  Co-Op-, 
erative  Citrus  Association 
et  al. 
PETER  T.  RICE 

Attorney  for  Cahill-Battaglia, 
Inc.  and  William  P.  Pann 
G.  V.  WEIKERT, 

Attorney     for     Orange     Belt 
Fruit  Distributors,  et  al. 

[Endorsed]:     Filed  March  31,  1942. 
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[Title  Court  and  Said  Consolidating  Cases.] 

STIPULATION  OF  FACTS. 

The  California  Fruit  Growers  Exchange  handles 
approximately  90%  of  the  total  lemons  produced 
in  California  and  Arizona.  It  sells  a  large  part  of 
the  lemons  mai-keted  by  it  through  the  auctions.  The 
California  Fruit  Growers  Exchange  (hei'einafter 
for  convenience  referred  to  as  "The  Exchange") 
purports  to  be  a  co-operative  marketing  corpora- 
tion, marketing  for  more  than  4,000  lemon  growers. 
These  growers  turn  in  their  fruit  to  various  packing 
houses,  of  which  they  are  members,  and  which  pre- 
pare it  for  shipment  and  ship  it.  Over  60  packing 
houses  handling  lemons  are  affiliated  with  the  Ex- 
change. These  houses  are  grouped  into  25  district 
exchanges.  The  Exchange  is  made  up  of  these  dis- 
trict exchanges,  with  one  director  from  each  on  the 
central  board.  Each  district  exchange  in  turn  is 
made  up  of  a  group  [107]  of  local  associations  or 
packing  houses  with  one  director  from  each  local 
association  elected  by  its  board.  The  directors  of 
each  local  association  are  elected  by  its  grower  mem- 
bers.   The  local  associations  having  packing  houses 
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affiliated  with  The  Exchange,  including  both  com- 
mercial corporations  for  profit  and  co-operative 
corporations. 

Dated;  this  30  day  of  March,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
WALTER  M.  CAMPBELL, 

Assistant  U.  S.  Attorney, 
WM.  M.  WORTHINGTON, 

Assistant  U.  S.  Attorney. 

Attorneys  for  Plaintiff. 

GUY  RICHARDS  CRUMP, 

Attorney  for  Certain  Defen- 
dants. 
PETER  T.  RICE 

Attorney  for  Cahill-Battaglia, 
Inc. 
G.  V.  WEIKERT, 

Attorney    for    Orange    Belt 
Fruit  Distributors,  Inc. 

[Endorsed] :  Filed  March  31,  1942.  [108] 
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PROCEEDINGS  AT  THE  TRIAL. 

The  trial  of  the  ten  consolidated  cases  started 
March  31,  1942,  before  the  Honorable  Ben  Harrison, 
Judge  presiding,  whereupon  the  following  proceed- 
ings occurred. 

At  the  suggestion  of  the  court,  the  file  in  the  La 
Verne  Case  was  referred  to  and  used  as  a  typical 
example  of  all  the  cases  on  trial.  In  response  to  the 
court's  question,  Mr.  Worthington,  Assistant  United 
States  Attorney,  stated  that  the  complaints  in  all  of 
the  cases  were  in  the  same  form,  except  that  the 
numbering  of  the  paragraphs  in  the  La  Verne  com- 
plaint was  different  from  the  other  complaints. 

"The  Court:  And  the  special  defenses  are  the 
same  in  all  cases. 

Mr.  Crump:  The  evidence  is  different  in  some  of 
the  cases,  particularly  with  regard  to  the  Chula  Vista 
case.  There  is  additional  evidence  in  connection 
with  that,  because  of  the  large  percentage  of  tree 
ripe  small  size  lemons  handled  by  that  house,  which 
goes  to  different  markets  than  the  large  size  lemons. 

I  might  say,  your  Honor,  that  I  have  prepared  my 
offers  of  proof  on  the  understanding,  which  I  gath- 
ered from  your  Honor 's  ruling  on  the  pre-trial  hear- 
ing that  the  actual  taking  of  evidence  would  not  be 
permitted.  I  haven't  approached  the  subject  solely 
from  the  standpoint  of  any  one  case;  the  evidence 
introduced  in  one  will  be  largely  applicable  to 
others,  and  I  assume  it  may  be  stipulated  and  or- 
dered that  the  testimony  introduced,  insofar  as  one 
case  is  concerned,  will  apply  to  all,  insofar  as  it  is 
applicable. 
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The  Court:  Yes.  At  our  pre-trial  conference  I 
ruled  that  the  defendants  be  held  to  follow  their 
administrative  remedy  and  that  in  these  actions  the 
court  would  not  receive  evidence  on  the  sufficiency 
of  the  evidence  before  the  Secretary  of  Agriculture. 
As  I  understand,  Judge  Crump,  under  your  theory 
it  would  be  virtually  a  [109]  trial  de  novo  of  the 
questions  that  were  before  the  Secretary  of  Agri- 
culture. 

Mr.  Crump :  No,  that  is  not  my  position.  I  un- 
derstand that  the  cases  hold  that  in  the  injunction 
proceedings  the  court  will  not  go  back  of  the  order ; 
that  is,  will  not  go  into  the  testimony  which  was 
presented  to  the  Secretary  of  Agriculture,  and  upon 
which  the  order  in  question,  Order  No.  53,  was 
based.  So  we  don't  intend  to  go  into  the  economic 
phase  of  the  case,  or  any  showing  prior  to  the  order. 
We  do  attack  the  constitutionality  of  the  order  un- 
der the  fifth  amendment,  both  as  the  order  is  writ- 
ten and  as  it  necessarily  operates  on  the  grounds 
that  it  deprives  the  defendants  whom  I  represent 
of  their  property  without  due  process  of  law.  And, 
also,  we  attack  it  on  the  ground  that  it  is  discrim- 
inatory and  confiscatory.  And  the  evidence  which 
we  wish  to  offer  and  which  I  will  attempt  to  offer, 
subject  to  the  rulings  of  the  court,  but  without 
agreeing  to  the  rulings  of  the  court,  goes  to  those 
points. ' ' 

In  response  to  the  court's  question,  Mr.  Crump 
stated  for  the  record  that  each  of  the  defendants 
represented  by  him  (viz.  all  of  the  appealing  de- 
fendants herein)   had  petitioned  the  Secretary  of 
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Agriculture  for  a  modification  of  Order  No.  53,  or 
exemption  therefrom,  under  the  provisions  of  sec- 
tion 608c  (15)  of  the  Act;  that  these  petitions  had 
been  denied  and  petitioners  denied  any  relief  by 
the  ruling  of  the  Secretary,  of  date  March  7,  1941 ; 
that  a  joint  petition  for  the  review  of  such  ruling 
of  the  Secretary  had  been  tiled  by  all  of  said  parties 
represented  by  Mr.  Crump  (viz.  defendants,  La 
Verne  Co-Operative  Citrus  Association,  a  corpora- 
tion; Glendora  Co-Operative  Citrus  Association,  a 
corporation;  Upland  Orchards,  Inc.,  a  corporation, 
Ventura  County  Orange  and  Lemon  Association,  a 
corporation ;  Whittier  Mutual  Orange  &  Lemon  As- 
sociation, a  corporation;  Index  Mutual  Association, 
a  corporation;  Chula  Vista  Mutual  Lemon  Associa- 
tion, a  corporation,  and  also  Mutual  Orange  Distrib- 
utors, the  [110]  selling  organization  for  said  de- 
fendants) in  the  above  entitled  court  on  March  27, 
1941,  and  that  these  review  proceedings  were  now 
pending,  but  undecided,  before  Honorable  Harry  A. 
Hollzer,  Judge  of  said  court. 

The  court  then  started  the  consideration  of  the 
complaint  in  the  LaVerne  Case  and  proceeded  as 
follows  : 

"The  Court:  The  case  of  LaVerne.  All  of  the 
allegations  in  the  complaint  down  to  paragraph  7, 
I  believe,  are  admitted. 

Mr.  Crump:     I  think  so. 

The  Court:  And  7  is  admitted,  except  the  alle- 
gation "All  interested  persons,  including  defend- 
ant, were  afforded  full  opportunity  to  })e  heard 
concerning  the  proposed  order."  That  is  the  only 
denial  in  that  paragraph,  isn't  it? 
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Mr.  Crump:     I  think  so. 

The  Court:  Isn't  that  a  matter  that  is  before 
the  Secretary  on  the  petition  for  review? 

Mr.  Crump:  I  think  so,  but  I  didn't  want  to 
admit  it.     I  couldn't  very  well  admit  it. 

The  Court:  So  it  isn't  a  point  that  is  involved 
in  this  action  here. 

Mr.  Crump:  I  don't  propose  to  offer  any  evi- 
dence in  connection  with  it. 

The  Court:  Paragraph  8.  I  have  a  question 
mark  on  that  one.  As  I  understand  it,  you  do 
not  deny  that  the  Secretary  made  the  order? 

Mr.  Crump:     No. 

The  Court:  What  is  the  effect  of  your  denial 
in  Paragraph  8? 

Mr.  Crump :  Well,  the  effect  of  it  is  to  deny  that 
the  order  was  based  on  the  evidence  taken  at  the 
hearing,  or  that  the  Secretary  found  from  the 
evidence  on  the  hearing  that  the  order  should 
be  made.     In  other  words [HI] 

The  Court:  To  preserve  any  right  you  had  un- 
der the  pending  hearing? 

Mr.  Crump:  That  is  right.  That  is  the  effect 
of  it,  is  to  protect  the  record. 

The  Court:  Then,  Paragraph  9.  The  only  part 
of  that  which  is  denied  is,  "the  parties  signatory 
to  which  were  handlers  who  handled  more  than 
eighty  per  cent.  (80  per  cent)  of  the  volume  of 
lemons  covered   by  the   order. 

Mr.  Crump:     Yes. 

The  Court:     What  point  is  involved  in  that? 

Mr.  Crump:     The  point  involved  in  that  is  that 
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the  Government  evidently  thinks  that  is  a  deej) 
dark  secret,  and  they  won't  let  us  know  who  signed 
it;  so  we  can't  admit  it. 

Mr.  Worthington:  I  think  Judge  Crump  is  go- 
ing to  admit,  if  the  court  please,  that  among  others 
who  signed  the  agreement  was  California  Fruit  Ex- 
change. 

Mr.  Crump:  I  will  admit  that  the  California 
Fruit  Exchange  signed  it,  but  I  won't  admit  that 
any  of  the  member  houses  signed  it. 

The  Court:  What  is  your  position,  as  far  as 
the  recitals  of  the  Secretary  of  Agriculture  in  his 
order?  Do  you  think  that  is  binding  upon  us, 
as  far  as  this  section  is  concerned? 

Mr.  Crump:  I  don't  think  we  can  go  behind 
the  order  in  this  action. 

The  Court:     All  right." 

It  was  then  stipulated  by  all  the  parties  that 
California  Fruit  Growers  Exchange  was  one  of 
the  signers  of  the  Marketing  Agreement. 

''The  Court:  Then,  as  far  as  Paragraph  10  is 
concerned,  do  I  understand  the  only  effect  of  the 
denial  there  is  that,  "and  selected  the  members 
thereof  in  accordance  with  the  provisions  of  said 
section  of  the  Order,  and  the  said  committee  is 
now  and  has  at  all  times  since  the  establishment 
thereof  exercised  the  powers  and  performed  the 
duties  [112]  given  and  required  by  the  Order," 
which  is  more  or  less  of  a  conclusion? 

Mr.  Crump:     I  think  so. 

The  Court:     How  about  Paragraph  11? 
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Mr.  Worthington:  That  is  admitted,  I  think,  if 
your  Honor  please,  as  to  all  of  the  defendants  ex- 
cept Cahill  insofar  as  filing  for  the  prorate  allot- 
ment is  concerned.  Cahill  didn't  file  for  the  pro- 
rate allotment  at  all." 

"The  Court:  Your  stipulation  is  that  they  filed 
under  protest,  is  it  not? 

Mr.   Crump:     That  is  my  understanding. 

The  Court:  Paragraph  12  is  another  denial  of 
a  conclusion  of  law. 

Mr.  Crump:     That  is  right. 

The  Court:  Paragraph  13  is  admitted.  14  is 
denied. 

Mr.  Worthington:  Is  the  court  referring  sim- 
ply to  the  defendants  represented  by  Judge  Crump  ? 

The  Court:  I  am  thinking  first  of  the  case  in- 
volving the  LaVerne  Co-Operative  Association. 

Mr.  Worthington:  Paragraph  14;  is  that  the 
one? 

The  Court:     Yes,  14. 

Mr.  Worthington:  I  think  that  is  covered  by 
the  stipulation. 

The  Court:  I  know,  but  I  want  to  know  just 
what  is  the  effect  of  your  allegation. 

Mr.  Crump:  I  think  it  is  largely  a  matter  of 
conclusions  of  law.  In  other  words,  we  admit  in 
these  answers  over-shipments;  that  is,  shipments 
beyond  the  allotments  fixed  by  the  Secretary  and 
the  Committee. 

The  Court:     Yes. 

Mr.  Crump :  We  deny  that  those  over-shipments 
were  unlawful.  [113] 
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Mr.  Worthington :  But,  I  take  it,  the  defendant 
does  not  deny  that  the  Secretary  fixed  allotments? 

Mr.  Crump:     No. 

The  Court :  But  I  understand  they  recognized — 
what  is  it,  Order  53? 

Mr.  Worthington:     Yes,  sir. 

Mr.  Crump:     Pardon? 

The  Court:  You  recognize  the  Order  53.  And 
the  only  thing  you  are  denying  is  the  basis  upon 
which  the  Order  was  made;  that  is,  the  legality  of 
it? 

Mr.  Crump :  Yes,  we  recognize  that  there  is  an 
Order  No.  53. 

The  Court:     Yes. 

Mr.  Crump:  And  we  recognize  that  the  acts  of 
the  Committee  and  the  Secretary  were  in  pursuance 
to  the  provisions  of  that  Order. 

The  Court:  Yes.  Take  Paragraph  16,  for  in- 
stance, which  sets  forth  the  number  of  boxes  shipped 
in  violation.  That  is  denied.  I  understand  it  admits 
an  over-shipment,  but  is  there  a  dispute  as  to  the 
figures  involved?" 

It  was  then  stipulated  by  the  Assistant  F.  S. 
Attorney,  Mr.  Worthington  and  Mr.  Crump  and 
accepted  by  the  Court  that,  for  the  purposes  of  this 
hearing  only,  the  amounts  of  lemons  stated  in  the 
respective  answers  of  the  defendants  represented 
by  Mr.  Crump  as  having  been  over-shipments  in 
the  weekly  regulation  periods  set  forth  in  the  com- 
plaints were  true  and  correct. 

"The   Court:     Do   I   understand   you   gentlemen 
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that  as  to  Paragraph  17  the  stipulation  covers  the 
exact  amount  of  allotment  that  was  granted  to  the 
Glendora  Co-Operative? 

Mr.  Crump:  I  think  the  stipulation  covers  the 
total  amounts  of  shipments  permitted,  and  the  al- 
lotments for  each  one  of  the  defendants  for  the 
period  covered  by  the  allegations  of  the  complaint. 
That  is  right,  isn't  it,  Mr.  Worthington?  [114] 

Mr.  Worthington:     That  is  correct. 

Mr.  Crump:  It  does  not  cover  the  subsequent 
weeks,  which  we  cover  in  our 

The  Court :     In  your  answer  ? 

Mr.  Crump :     In  our  affirmative  answer. 

The  Court:  As  I  understand  it,  according  to 
the  stipulation  it  is  stipulated  that  while  you  do  not 
admit  the  right  to  make  the  allotments,  that  the 
allotments  were  made,  and  that  there  were  ship- 
ments in  excess  of  the  allotments. 

Mr.  Crump:  Yes.  We  admit,  and  I  will  stipu- 
late that  each  one  of  the  defendants  whom  I  repre- 
sent for  one  or  more  weeks  shipped  lemons  in  ex- 
cess of  the  amount  of  their  respective  allotments. 
Does  that  cover  it,  your  Honor  ? 

The  Court:     I  think  so. 

Mr.  Crump:     Yes. 

The  Court :  Now,  you  also  cover  in  your  stipula- 
tion, commencing  with  Paragraphs  23  and  24 — you 
also  set  forth  long  recitals  of  the  general  marketing 
of  lemons.  May  I  ask  what  materiality  that  has  in 
this  action?  Aren't  they  matters  that  are  presently 
before  the  Secretary  of  Agriculture? 
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Mr.  Crump :  Are  you  referring  now  to  the  alle- 
gations of  the  complaint? 

The  Court:     Yes.  For  instance,  23  and  24. 

Mr.  Crump:  Well,  I  didn't  draw  the  complaint. 
I  think  Mr.  Worthington  can  answer  that. 

The  Court :  Take  23.  It  is  admitted  as  to  certain 
parts  and  denied  as  to  certain  parts.  Wherein  is 
that  a  material  allegation  as  to  any  of  the  issues  in 
the  complaint? 

Mr.  Worthington:  May  it  please  the  Court,  I 
don't  think  that  it  is  material,  especially  at  this 
time,  in  view  of  the  rulings  of  the  court  in  the  pre- 
trial conference. 

The  Court:  Well,  of  course,  I  may  be  wrong  in 
some  of  my  rulings.  It  won't  be  the  first  time.  I  am 
trying  to  get  the  [115]  theory  upon  which  you  ap- 
proach this  subject. 

Mr.  Crump :  Well,  we  consider  it  material  from 
the  standpoint  of  the  defendants,  but  I  don't  know 
that  it  has  any  materiality  from  the  standpoint  of 
the  Government's  case.  It  is  probably  largely  a  mat- 
ter of  inducement. 

The  Court:  It  may  be  informative,  but  I  am 
inclined  to  the  position  that  the  only  material  alle- 
gations of  the  complaint  are  that  there  has  been  an 
order  made,  for  instance,  this  Order  53,  and  that 
there  has  been  a  committee  appointed,  that  the 
committee  has  made  certain  allotments,  and  that  the 
defendants  have  shipped  in  excess  of  those  nllot- 
mcnts,  insofar  as  the  Government's  case  is  con- 
cerned. I  am  asking,  gentlemen,  frankly,  for  any 
light  you  can  throw  upon  it. 
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Mr.  Worthington:  I  agree  with  the  court  fully, 
as  far  as  I  am  personally  concerned,  that  it  is  sur- 
plusage. And  that  all  that  is  necessary  to  protect 
ourselves — we  might  intend  offering  the  transcripts 
before  the  Secretary,  but  I  think  we  have  very  good 
authority  that  it  isn't  necessary.  Certainly  the  Gov- 
ernment wants  to  protect  itself  at  all  angles,  and, 
of  course,  the  complaint  drawn  in  this  form  is  one 
that  has  been  used  by  the  Government  for  some 
little  time  in  this  particular  type  of  cases,  because 
that  had  been  heretofore  presented  to  the  lower 
courts,  as  fully  as  possible — the  Government's 
reasoning,  as  well  as  its  final  action. 

The  Court :  I  know,  but  if  this  is  a  proper  alle- 
gation in  the  complaint,  before  you  can  obtain  in- 
junctive relief  then  the  court  must  try  the  very 
issues  that  were  before  the  Secretary  of  Agricul- 
ture. 

Mr.  Worthington:  I  don't  think  it  is  necessary. 
I  don't  think  it  is  part  of  the  Plaintiff's  case,  at 
all,  except  as  rebuttal  later  on,  if  the  defendant  puts 
in  a  defense  along  those  lines.  In  other  words,  as  I 
read  the  complaint  it  is  somewhat  setting  out  re- 
buttal instead  of  the  plaintiff's  cause  of  action. 

Mr.  Crump:  I  don't  want  to  stipulate  on  being 
understood  as  agreeing  that  the  Government  need 
only  prove  the  making  of  the  [116]  order,  and  the 
violation  of  the  orders  of  the  Committee  and  Sec- 
retary, with  reference  to  the  amount  of  shipments. 
And  what  I  am  saying  is  intended,  rather,  to  be 
an  expression  of  my  views  based  upon  what  I  under- 
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stand  the  Government's  contention  is,  and  what  I 
understood  was  your  Honor's  ruling  on  the  pre-trial 
conference.  If  I  understand  the  Government's  posi- 
tion correctly  it  is  that  it  only  has  to  show  that  the 
Order  was  made,  and  that  it  was  violated.  Is  that 
your  position,  Mr.  Worthington  ? 

Mr.  Worthington:  That  is  my  position,  but  I 
am  also  going  to  take  advantage  of  making  an 
offer  of  the  transcript  before  the  Secretary  of  Ag- 
riculture, to  the  court,  in  order  to  protect  myself 
in  the  event  we  later  deside  that  the  dissenting 
judges  in  the  Rowan  Oil  case  didn't  construe  the 
meaning  of  that  case  correctly. 

The  Court:  Well,  you  must  understand  this: 
If  the  court  is  wrong  this  case  is  going  to  be  sent 
back  for  a  re-trial,  and  if  those  are  material  facts 
in  the  case  they  will  have  to  be  threshed  out. 

Mr.  Crump :  I  just  want  the  record  to  show  that 
while  I  have  made  certain  statements  here,  in  re- 
gard to  certain  allegations,  that  they  are  not  an  ex- 
pression of  my  own  view,  but  an  expression  of  what 
I  would  consider  to  be  the  case  if  Mr.  Worthington 's 
position  is  correct. 

The  Court :  Well,  the  court  will  pass  on  that  ques- 
tion, as  far  as  this  case  is  concerned,  and  then,  as 
I  understand  it,  gentlemen,  any  evidence  introduced 
here  or  offered  in  evidence,  is  binding  upon  all  the 
parties  to  these  ten  actions,  and  that  in  addition 
thereto,  Mr.  Rice  will  offer  additional  evidence  on 
points  raised  by  him,  which  is  different  from  the 
various  cooperative  associations  that  are  [117]  rep- 
resented by  Judge  Crump  and  Mr.  Weikert. 
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Mr.  Rice:  We  have  stipulated  to  those  differ- 
ences, your  Honor,  as  affects  the  second  handlers. 

Mr.  Crump:  We  will  stipulate  that  all  evidence 
introduced  in  any  one  of  the  consolidated  cases 
may  be  considered  as  applying  to  all  of  the  cases, 
insofar  as  it  is  applicable. 

Mr.  Rice:     So  stipulated. 

Mr.  Crump:  And  that  the  same  will  be  true  of 
any  offers  of  proof  which  have  been  made. 

Mr.  Rice:    So  stipulated,  counsel. 

Mr.  Weikert:    So  stipulated. 

Mr.  Worthington:     So  stipulated." 

*'The  Court:  Judge  Crump,  may  I  make  an  ob- 
servation as  to  the  case  pending  to  review  a  decision 
of  the  Secretary  of  Agriculture?  Will  not  that 
proceeding  settle  all  the  issues  that  are  involved  in 
this  case? 

Mr.  Crump :     We  hope  so. 

The  Court:  The  constitutionality  questions  and 
the  sufficiency  of  the  evidence  before  the  Secretary 
of  Agriculture,  and  your  question  that  you  were 
shut  off  on  cross-examination,  all  those  things  will 
be  determined  in  that  proceeding. 

Mr.  Crump:  We  hope  so,  your  Honor.  But  I 
don't  want  to  fall  to  the  ground  between  two  stools. 
And  to  illustrate  what  I  mean,  and  not  to  be  con- 
sidered, of  course,  as  an  offer  of  evidence  at  all: 
In  the  first  hearing  before  the  Secretary  of  Agricul- 
ture we  were  not  permitted  to  cross  examine  wit- 
nesses. On  the  second  hearing  the  Secretary  took 
the  position  that  we  couldn't  go  back  of  the  order 
to  show  that  the  order  was  not  based  on  sufficient 
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evidence.  Consequently,  we  lost  out  both  ways.  We 
lost  out  in  the  first  hearing  because  we  weren't  per- 
mitted to  cross  examine  and  to  show  that  the  facts 
were  not  so,  and  we  lost  out  on  the  second  hearing 
because  the  court  said  we  couldn't  go  back  that  far; 
we  had  to  start  in  at  the  time  of  the  [118]  making 
of  the  orders. 

Now,  using  that  as  an  analogy,  I  don't  want  to  be 
put  in  a  position  here  of  having  a  ruling  in  these 
cases,  which  we  might  acquiesce  in,  to  the  effect  that 
all  complaints  are  to  be  determined  in  a  review 
hearing,  and  then  get  into  the  review  hearing  and 
have  the  court  there  say  they  should  have  been  de- 
termined in  the  injunction  hearing.  So,  as  far  as  I 
am  concerned,  we  are  in  this  position:  We  have  got 
to  fight  both  these  things  through  until  one  is 
finally  decided,  or  that  one  be  abated  until  the 
other  one  is  decided. 

The  Court:  Well,  the  thought  I  had  in  mind — 
and  I  am  simply  expressing  my  thoughts  out  loud 
so  that  you  can  understand  what  is  in  my  mind — I 
am  sure  you  must  pursue  your  administrative 
remedy  and  that  under  the  act  here  this  court  is 
primarily  concerned  with  whether  or  not  the  Order 
No.  53  has  been  violated ;  that  the  question,  in  mat- 
ters of  review,  should  be  relegated  to  the  other 
actions,  and  unless  something  is  shown  to  the  con- 
trary I  am  going  to  rule  that  way.  On  the  other 
hand,  I  do  not  desire  that  there  be  any  ruling  oi- 
findings  of  fact  in  this  case  that  will  in  any  wise 
preclude  a  i)roper  hearing  on  the  mattei-  of  review. 
In  other  words,  I  am  trying  to  confine  the  issues 
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down  to  a  point  so  that  your  matters  on  review  in 
this  proceeding  will  in  no  wise  be  considered  res 
ad  judicata  in  any  of  the  issues  there  involved. 

Mr.  Crump:  Here  is  one  thing  that  bothers  me 
in  that  connection;  I  don't  think  the  procedure  has 
been  entirely  settled  in  these  matters  between  re- 
viewing the  injunction  cases  or  the  extent  of  the 
review.  As  far  as  I  can  decide  from  the  cases  some 
courts  have  held,  and  probably  the  majority  have 
held,  that  you  are  limited  on  your  review  to  the 
testimony  that  was  taken  before  the  Secretary  of 
Agriculture,  except  on  constitutional  questions. 
Some  courts,  however,  seem  to  treat  that  review  as 
a  quasi  trial  de  novo,  in  which  evidence  could  be 
received  rebutting  evidence  taken  before  the  Sec- 
re-  [119]  tary  of  Agriculture.  And  we  are  more 
or  less  feeling  our  way  in  that  respect.  If  it  should 
be  ultimately  held  that  in  the  review  proceedings 
we  are  limited  entirely  to  the  evidence  taken  before 
the  Secretary  of  Agriculture,  including  any  consti- 
tutional points  which  we  raise,  then  evidence  show- 
ing the  operation  of  the  orders  and  its  necessary 
effect,  as  operative,  insofar  as  it  is  discriminatory 
or  confiscatory,  would  not  be  before  the  court  in 
the  review  hearing.  Hence,  the  only  place  where 
it  could  be  presented  would  be  in  the  injunction 
hearing.  Now,  on  the  other  hand,  if  it  should  ulti- 
mately be  held  that  we  have  a  right  to  go  at  least 
to  the  extent  of  putting  in  evidence  in  the  review 
hearing  to  show  that  the  anticipated  injury  to  those 
whom  we  represent  has  become,  in  fact,  an  actual 
injury — of  course,   the  testimony  on  the  original 
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liearing  before  the  Secretary  had  to  be  more  or  less 
opinion  evidence  as  to  what  the  effect  of  tlie  order 
would  be,  because  it  wasn't  then  in  effect,  and  it 
wasn't  in  evidence;  whereas,  now  we  know  what  the 
effect  of  it  has  been. 

Now,  query:  In  the  review  hearing  will  the  court 
go  into  the  question  as  to  what  the  effect  of  the 
order  actually  has  been,  insofar  as  it  may  have  de- 
prived the  handlers  or  any  handlers  of  their  })rop- 
erty  without  due  process  of  law?  If  it  will  not, 
and  we  have  a  right  to  raise  the  constitutionality 
question,  and  we  can't  raise  it  there,  certainly  we 
can  raise  it  here,  because  we  must  be  able  to  raise 
it  one  place  or  the  other.  So  I  don't  see  now  any 
way  out  of  it  except  either  to  proceed  here  as 
though  there  were  no  review,  except  as  to  matters 
previous  to  the  making  of  the  order  itself,  on  th(; 
one  hand,  or  else  that  this  trial  be  continued  in- 
definitely, or  continued  until  after  a  decision  in  the 
review  cases;  and  that  the  temporary  injunction  or 
temporary  restraining  order  remain  in  effect  in 
the  meanwhile,  which  give  the  Government  full  pro- 
tection, and  protects  us  from  any  adverse  findings 
which  would  necessitate  an  appeal.  I  can't  see  how 
the  Government  would  suffer  at  all  if  that  were 
done;  [120]  and  perhaps  that  is  the  best  thing  to 
do,  to  let  the  review  proceeding  take  its  course,  and 
let  us  stipulate,  as  we  have  from  time  to  time  prior 
to  this  trial  that  the  temporary  restraining  order 
may  remain  in  effect  without  prejudice;  that  is,  I 
mean  without  any  prejudice  to  us  by  reason  of  their 
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not  moving  to  set  it  aside  or  by  reason  of  any  delay 
to  which  we  consent. 

I  think  that,  perhaps,  is  the  best  answer  to  the 
whole  problem. 

The  Court:  Well,  the  court  wants  to  dispose  of 
these  cases.  They  are  injunctive  proceedings,  and 
I  think  the  court  should  dispose  of  the  issues  in 
these  cases.  But  at  the  same  time,  as  I  told  you 
before,  Judge  Crump,  I  do  not  desire  to  make  any 
rulings  or  findings  of  fact  that  would  in  any  man- 
ner jeopardize  a  hearing  that  you  have  coming  up 
in  another  court  in  this  district. 

Mr.  Crump:  Well,  if  your  Honor  adopts  the 
procedure  outlined  in  the  pre-trial  conference  of 
not  taking  evidence,  but  permitting  offers  of  proof, 
then  I  take  it  there  would  be  no  findings,  except 
the  findings  on  the  portions  of  the  complaint  which 
are  admitted,  and  which,  in  effect,  amount  to  a 
finding,  that  the  order  was  made,  that  the  ship- 
ments were  limited  in  certain  amounts,  that  over- 
shipments  were  made  contrary  to  the  allotments; 
leaving  all  questions  of  legality  of  the  making  of 
the  order,  and  any  legal  conclusions  alleged  in  the 
complaint  to  the  effect  that  the  Secretary  found  on 
sufficient  evidence,  and  so  forth — which  I  don't 
think  there  is  any  question  here — to  be  determined 
in  the  review  actions. 

The  Court:  That  is  the  reason  I  have  been  ask- 
ing some  questions  here.  We  are  getting  down  to 
the  gist  of  what  the  court  has  in  mind.  For  in- 
stance, in  reading  this  complaint  I  felt  there  were 
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a  lot  of  allegations  that  were  superfluous  and  repre- 
sent more  or  less  conclusions  of  law.  Foi*  instance, 
that  they  did  certain  things  and  that  it  was  accord- 
ing to  law.  That  is  a  conclusion  as  far  as  the  plead- 
ings are  concerned.  [121] 

Mr.  Crump:  I  wouldn't  like  a  finding  that  the 
Secretary  found  from  the  evidence  before  him  cer- 
tain things,  because  that  would  mean  if  we  had  to 
try  that  out  here  we  would  have  to  go  into  the 
evidence  taken  before  him. 

The  Court :  I  think,  insofar  as  this  action  is  con- 
cerned, the  finding  should  be  that  an  order  was 
made  and  that  in  pursuance  to  that  order  certain 
committees  were  appointed  and  certain  allotments 
were  made,  and  there  were  overshipments.  For 
instance,  this  paragraph — I  forget  the  number — 
making  a  recital  of  certain  order  regulating  the 
handling  in  the  lemon  industry,  that  is  a  matter 
that  the  Secretary  of  Agriculture  has  passed  on. 
If  I  am  to  pass  on  it  in  this  action  it  opens  a  trial 
de  novo  on  the  issue. 

Mr.  Crump :  Not  at  all.  We  have  a  right  to  put 
in  evidence  here  and  make  our  offers  of  proof  on 
the  basis  of  good  faith,  but,  nevertheless,  having  in 
mind  that  the  court  has  stated  in  the  pre-trial  con- 
ference that  when  the  question  arose  it  would  not 
take  evidence,  and  that  we  would  be  limited,  as  I 
understand,  to  show,  if  we  could,  that  the  order  on 
its  face  was  invalid,  without  helping  that  in  any 
way  by  evidence  extrinsic  under  the  order;  then 
merely  discussing  the  i)rocedure  without  waiving 


148  La  Verne  Co-op.  Citrus  Assn.,  et  al. 

any  rights  by  so  doing.  It  seems  to  me  that  the 
procedure  outlined  by  your  Honor  would  cover  the 
situation,  and  still  preserve  our  rights  in  the  re- 
view, without  finding  against  us  on  points  which 
really  have  no  place  in  this  case,  as  I  see  it,  under 
the  theory  adopted  by  the  Government. 

Mr.  Worthington:  May  it  please  the  court,  in 
answering  Judge  Crump's  argument,  I  submit  that 
this  court  is  a  statutory  court.  It  is  not  a  constitu- 
tional court.  Its  right  to  decide  constitutional 
questions  are  those  given  to  it  by  Congress.  Con- 
gress can  subsequently  limit,  in  specific  instances, 
the  right  of  this  court  to  try  constitutional  ques- 
tions. And  I  submit,  in  this  particular  one  Con- 
gress has  in  fact  placed  a  limitation  on  the  district 
courts,  where  an  action  is  brought  by  the  Govern- 
ment for  violation  of  [122]  this  particular  statute, 
from  going  into  that  constitutional  question.  And 
the  remedy  in  these  cases  is  to  proceed  before  the 
Secretary  of  Agriculture,  and  on  denial  they  can 
go  to  the  district  court  for  review. 

The  Court:  I  don't  see  where  you  and  Judge 
Crump  are  apart  at  all. 

Mr.  Crump :  Well,  we  are  apart  on  this  proposi- 
tion: That  this  court  has  no  right  to  go  into  con- 
stitutional questions.  I  don't  say  that  for  a  minute. 
I  think  that  inherent  and  embraced  in  the  act  itself 
is  a  valid  order,  in  order  that  hi  junction  may  issue. 
But  I  was  talking  about  procedure.  Assuming  that 
the  court  adhered  to  the  procedure  as  outlined  on 
the 
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The  Court:  Do  I  understand,  Mr.  Worthington, 
that  this  court  has  the  right  to  go  into  the  question 
as  to  whether  the  order  of  the  Secretary  is  a  proper 
order,  unless  it  complies  with  an  act  of  Congress? 

Mr.  Worthington:  Using  the  term  "this  court" 
advisedly.  That  is,  this  court  is  sitting  simply  to 
hear  and  determine  proceedings  brought  by  the 
Government  to  restrain  violation  of  the  order; 
yes,  sir. 

The  Court:  I  would  like  to  have  your  authori- 
ties on  that.  As  I  understand,  if  there  is  an  act 
of  Congress  in  dispute,  the  court  still  can  pass  upon 
it,  but  the  appeal  is  directly  to  the  Supreme  Court. 
In  questions  of  constitutionality  in  the  state  law 
they  call  in  two  extra  judges.  But  you  mean  to  say 
that  I  must  accept  any  order  that  the  Secretary  of 
Agriculture  puts  out,  and  say  that  notwithstanding 
if  it  is  made  in  a  conflict  with  the  statute  which 
provides  for  it  on  the  face  of  it,  I  still  have  to  ac- 
cept it? 

Mr.  Worthington:     We  first 

The  Court:     I  am  asking  that  question. 

Mr.  Worthington:  Yes,  sir,  your  Honor,  when 
the  case  before  you  is  nothing  else  than  a  petition 
of  the  Government  for  a  re-  [123]  straining  order 
and  a  violation  of  that  order. 

The  Court:     Where  is  your  authority? 

Mr.  Worthington:     There  is  no  authority  for  it. 

The  Court:     Then,  on  what  do  you  base  that? 

Mr.  Worthington:  On  the  authority  that  this 
court  is  a  statutory  court;  that  the  court  has  no 
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right  to  try  constitutional  questions,  except  that 
Congress  has  given  it  that  right.  But  it  comes  now 
with  a  special  right  in  a  particular  instance.  It 
has  provided  a  separate  tribunal,  and  that  is  before 
the  Secretary  of  Agriculture,  where  the  parties 
think  they  have  been  injured  by  the  action  of  the 
Secretary,  pursuant  to  an  act  of  Congress,  can 
proceed  and  their  entire  rights  may  be  heard  and 
determined  before  the  Secretary  of  Agriculture. 
And  if  the  Secretary  of  Agriculture  goes  against 
them  they  have  a  right  to  go  into  the  district  court 
and  have  all  questions  of  law  determined  by  the 
district  court.  The  action  that  we  are  proceeding 
under  is  separate  and  distinct  entirely.  It  simply 
provides  protection  to  the  Government.  Otherwise, 
to  grant  Judge  Crump's  contention  would  be  that 
the  defendants  could  go  ahead  and  violate  the 
statute  without  paying  any  attention  to  it  what- 
ever, and  when  the  Government  attempted  to  stop 
them  they  could  come  in  and  plead  the  Government's 
action  against  them  contrary  to  what  the  statute 
has  provided.  They  wouldn't  have  to  proceed  at 
all.  Congress  has  provided  a  definite  method  of 
procedure  for  them. 

The  Court:  Well,  you  proceed  with  your  case. 
What  evidence  have  you  to  offer?  Have  you  got 
any  evidence  to  support  if? 

Mr.  Worthington:  Not  as  far  as  counsel's  state- 
ment is  concerned,  but  I  would  like  to  offer  a  tran- 
script before  the  Secretary  of  Agriculture 

Mr.  Crump :     Will  you  pardon  me  a  moment  ? 
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Mr.  Worthington :     Yes. 

Mr.  Crump:  Just  one  word  with  respect  to  this 
argument  of  Mr.  Worthington :  Here  again  we  are 
faced  with  this  difficulty  of  [124]  having  adverse 
ruling,  and  according  to  Mr.  Worthington  the  con- 
stitutional questions  must  be  presented  to  the  Sec- 
retary of  Agriculture,  which  means  that  the  Secre- 
tary, according  to  the  Government's  argument,  is 
vested  with  the  authority  to  determine  whether  his 
own  acts  are  constitutional.  That  goes  way  beyond 
what  the  Secretary  of  Agriculture  says  himself^ 
because  in  the  hearing  before  the  Secretary  of  Ag- 
riculture he  ruled  that  all  constitutional  questions 
was  for  the  court  and  not  for  the  Secretary.  Now, 
if  the  Secretary  ruled  that  the  court  must  do  it,  and 
the  Government  says  that  the  Secretary  must  do 
it,  and  neither  one  of  them  does  it,  then  we  can't 
have  any  ruling  on  constitutional  questions  at  all. 

Mr.  Worthington:  I  don't  think  the  court  got 
from  my  statement  that  the  Secretary  would  pass 
on  the  constitutional  questions. 

The  Court :     Who  would  pass  on  it  ? 

Mr.  Worthington:  The  United  States  District 
Court  would  pass  on  it  in  the  review  proceedings. 
I  am  not  for  one  moment  suggesting  that  the  Sec- 
retary of  Agriculture  rule  on  constitutional  ques- 
tions. 

The  Court:  Go  ahead  and  proceed  with  your 
case.  As  I  understand,  you  are  now  offering  the 
proceedings  before  the  Secretary  of  Agriculture. 

Mr.  Worthington:     One  volume  stamped  on  the 
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outside  A-144  0-144,  and  one  volume  stamped  L-C, 
2-A  and  2-B,  being  a  certified  transcript  of  a  record 
of  the  proceedings  under  which  the  hearing  was 
called  to  determine  whether  or  not  an  order  was  to 
be  issued,  now  before  the  court  and  known  as  Order 
No.  53,  being  a  complete  transcript  of  the  hearing 
before  the  Secretary  of  Agriculture  in  that  mat- 
ter  

Mr.  Crump:  May  I  see  that.  This  is,  Mr. 
Worthington,  just  the  proceedings  on  the  promul- 
gation hearing. 

Mr.   Worthing:    containing   statistical   data 

on  California  and  Arizona  lemons,  statistical  in- 
formation in  the  lemon  industry,  statistics  pertain- 
ing to  lemons [125] 

The  Court:  You  don't  have  to  read  all  the  con- 
tents of  that.  It  is  a  transcript  of  record  before 
the  Secretary  of  Agriculture  upon  which  you  base 
Order  No.  53  involved  in  this  action.  It  may  be 
marked.  The  court  is  going  to  try  to  be  consistent 
in  this  matter,  and  simply  mark  it  for  identifica- 
tion.   It  feels  it  isn't  part  of  the  issues  of  this  case. 

Mr.  Crump:  In  other  words,  the  offer  in  evi- 
dence is  denied. 

The  Court:     Yes. 

The  Clerk:     Exhibit  1. 

(The  documents  referred  to  were  marked 
''Grovernment's  Exhibit  No.  1  for  identifica- 
tion.") 

Mr.  Worthington:  That  is  the  Government's 
case,  may  it  please  the  coui't. 
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The  Court :  Now,  we  will  hear  from  you  gentle- 
men.  Do  you  want  a  recess?" 

A  short  recess  was  then  taken. 

Mr.  Crump:  Now,  as  to  the  question  of  pro- 
cedure, your  Honor:  I  have  witnesses  here,  and  I 
could  call  them  to  the  stand  and  ask  preliminary 
questions  which  I  assume  would  be  admissible  under 
the  order,  and  then  proceed  to  ask  a  question  to 
which  an  objection,  I  assume,  will  be  interposed 
and  the  court's  ruling  given;  or  we  can  have  a 
stipulation  it  need  not  be  necessary  to  call  the  wit- 
nesses to  the  stand,  that  I  may  proceed  to  make  my 
offers  of  proof  the  same  as  though  they  had  been 
called,  objections  interposed  and  objections  sus- 
tained.   Is  that  satisfactory? 

Mr.  Worthington:  I  think  that  is  a  matter  en- 
tirely in  the  court's  discretion. 

The  Court :  It  seems  to  me  that  inasmuch  as  the 
court  at  the  pre-trial  conference,  of  which  there  is 
no  record  at  this  time,  as  far  as  the  files  are  con- 
cerned, held  that  the  defendants  would  have  to 
pursue  their  administrative  remedy  and  that  the 
court  was  not  going  to  [126]  receive  evidence  as  set 
forth  in  the  special  defenses  here,  that  an  offer  of 
proof  should  be  sufficient  without  the  necessity  of 
calling  the  witnesses  to  the  stand.  However,  the 
court  is  very  much  interested  in  these  offers  of 
proof,  and  if  the  court  should,  during  the  })roceed- 
ing,  determine  that  it  desires  to  hear  certain  evi- 
dence, then  I  will  so  indicate  to  coimsel,  and  such 
witnesses  may  be  jjlaced  on  the  stand. 
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Mr.  Crump :     Very  well.    Is  that  satisfactory  ? 

Mr.  Worthington:     Oh,  yes. 

Mr.  Crump:     Very  well. 

The  Court:  However,  in  making  the  offers  of 
proof,  Judge  Crump,  I  wish  you  would  state  the 
purpose  for  which  you  make  the  offer,  so  that  the 
court  will  be  able  to  determine 

Mr.  Crump:  Well,  each  and  all  of  the  offers  of 
proof  which  are  made  will  be  for  the  purpose  of 
establishing  the  unconstitutionality  of  the  order, 
both  as  written — that  is,  as  it  necessarily  operates, 
and  on  its  face. 

The  Court:  That  is,  the  workings  of  the  order. 
The  evidence  is  offered  for  the  purpose  of  showing 
the  workings  of  the  order,  insofar  as  it  affects  the 
various  defendants  here? 

Mr.  Crump:     That  is  correct. 

The  Court :     You  may  proceed. 


J.  A.  STEWARD 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     State  your  name. 

The  Witness:     J.  A.  Steward. 

The  Court:  May  I  suggest  that  you  ask  lead- 
ing questions. 

Mr.  Crump:     Yes. 
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Direct  Examination 

By  Mr.  Crump : 

Q.    Mr.  Steward,  where  do  you  live?  [127] 

A.     Redlands,  California. 

Q.  And  you  are  connected  with  the  Mutual 
Orange  Distributors'?  A.     I  am. 

Q.    What  capacity?  A.     Sales  manager. 

Q.  How  long  have  you  been  engaged  in  that 
occupation?  A.     21  years  as  sales  manager. 

Q.  Mutual  Orange  Distributors  was  organized 
when?  A.     1906. 

Q.  It  is  a  sales  organization,  that  is,  a  general 
marketing  organization  handling  oranges,  lemons 
and  grapefruit  in  the  states  of  California  and 
Arizona  ?  A.    Yes. 

Mr.  Worthington:  I  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:     That  is  a  preliminary  question. 

Q.  There  are  11  associations  at  present  for 
which  it  handles  lemons,  all  but  one  of  which  are 
located  in  California?  A.     Yes. 

Q.  And  all  of  the  California  associations  are 
cooperatives;  that  is,  nonprofit  cooperative  associa- 
tions ?  A.     Correct. 

Q.  Chula  Vista  Mutual  Lemon  Association, 
Glendora  Cooperative  Citrus  Association,  Index 
Mutual  Association,  La  Verne  Cooperative  Citrus 
Association,  Ventura  County  Orange  and  Lemon  As- 
sociation and  Whittier  Mutual  Orange  and  Lemon 
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Association  are  affiliated  with  Mutual  Orange  Dis- 
tributors ? 

A.     Yes,  they  are  members  of  it. 

Q.  And  Upland  Orchards,  until  it  went  out  of 
business?  A.     Yes,  sir. 

Q.     When  did  it  go  out  of  business?  [128] 

A.     Last  summer.    I  don't  know  the  exact  date. 

Q.     After  the  prorate  went  into  effect? 

A.    Yes,  after  the  prorate  went  into  effect. 

Mr.  Crump:  Now,  I  will  ask  questions  not  of  a 
preliminary  nature,  and  I  assmne  they  will  be  ob- 
jected to,  and  that  the  court  will  sustain  the  objec- 
tion, so  that  I  will  proceed  with  the  offer  of  proof. 

Mr.  Worthington:  May  I  ask  the  court  to  con- 
sider that  each  of  the  questions 

The  Court:  Let  me  ask  you,  what  you  expect  to 
prove  by  this  witness. 

Mr.  Crump:  I  expect  to  prove  by  this  witness 
the  method  of  operation  of  the  Mutual  Orange  Dis- 
tributors, as  the  agency  of  these  defendants,  and 
the  operations  before  and  after  the  prorate  order 
went  into  effect,  for  the  purpose  of  showing  the 
effect  that  the  order  had  on  the  order  of  the  busi- 
ness of  the  defendants. 

The  Court:  Well,  the  court  will  hold  that  such 
evidence  is  immaterial ;  and  if  you  desire  to  amplify 
your  offer,  it  seems  to  me  that  it  should  not  be 
necessary  to  go  into  detail  as  to  what  you  expect 
to  prove. 

Mr.  Crump:     Well,  if  your  Honor  please,  I  re- 
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spect fully   request   permission   to   do   so,   in   order 

that  this  court  might  get  this  picture  as  to  what 

the  offer  of  proof 

The  Court:     It  will  be  easier  to  listen  to  it  than 

argue. 

Mr.  Crump:     All  right.     Then,  I  offer  to  prove 

by  this  witness  the  following  facts: 

"The  policy  of  Mutual  Orange  Distributors 
(which  will  be  referred  to  for  convenience  as 
'M.O.D.')  is  to  endeavor  to  sell  all  of  the  fruit 
that  is  offered  to  it,  to  the  best  advantage.  Over 
many  years  it  has  developed  a  market  for  its 
products  through  private  sale,  rather  than 
through  auctions,  although  there  are  some  sales 
made  [129]  at  public  auction.  About  90  to 
95  per  cent  of  its  lemon  sales  are  interstate, 
and  about  95  per  cent  of  the  interstate  sales 
are  made  at  private  sale,  about  75  per  cent 
being  made  on  direct  orders.  Four  or  five  per 
cent  of  the  interstate  sales  are  made  through 
the  auctions,  but  this  amount  was  getting  less 
and  less  each  year  until  Order  No.  53  became 
effective,  June  1,  1941. 

"About  25  per  cent  of  the  interstate  sales 
are  made  without  orders,  those  not  sold  at 
auction  being  rolled,  that  is  to  say,  shipped  to 
a  destination  were  it  is  anticipated  the  market 
will  purchase  the  fruit  ui)on  its  arrival. 

"M.O.D.  sells  through  auction  only  as  a  last 
resort.     That  is  to  say,  there  are  certain  cars 
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tliat  cannot  be  sold  at  private  sale  at  prices 
which  the  organization  thinks  should  be  re- 
ceived for  them,  sometimes  because  the  sizes 
do  not  suit  the  regular  buyers,  or  because  the 
lemons  have  arrived  at  the  markets  in  a  con- 
dition showing  some  percentage  of  decay, 
necessitating  quick  disposal. 

"In  the  final  analysis  the  price  paid  for 
lemons  is  the  price  which  the  consumer  is  will- 
ing to  pay;  but  so  far  as  the  trade  is  con- 
cerned— that  is,  the  trade  that  buys  lemons  in 
wholesale  carlots — the  price  being  realized  at 
the  auction  terminals  more  or  less  fixes  the 
price  obtainable  for  lemons  in  private  sale 
markets.  Private  sales  are  not  published  to 
the  trade,  and  there  is  no  way  in  which  the 
trade  or  competitors  can  know  what  prices  are 
obtained  at  private  sale.  Private  sale  prices 
are  not  always  exactly  the  same  as  auction 
prices,  but  if  the  price  in  the  auction  market 
is  continuously  downward  for  a  few  days,  the 
private  sale  buyer  will  [130]  consider  the  mar- 
ket weak,  and  therefore  offers  less,  and  vice 
versa  if  the  prices  are  advancing  in  the  auc- 
tions. Sales  are  sometimes  made  privately  at 
a  price  above  the  auction  prices,  and  some- 
times at  a  lower  price,  but  it  is  not  the  prac- 
tice of  M.O.D.  to  sell  at  private  sale  at  less 
than  the  auction  prices.  The  only  time  that 
would  happen  would  be  when  in  our  judgment 
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as  to  market  conditions,  that  is,  the  supply  and 
demand  as  a  whole,  we  decided  that  the  market 
is  weak  and  the  auction  prices  are  fictitiously 
high  compared  to  the  general  demand  through- 
out the  country.  Then  we  may  reduce  our 
private  sale  quotations  a  little  below  the  then 
prevailing  auction  prices. 

"When  M.O.D.  was  first  organized,  in  1906, 
it  started  business  as  an  orange  marketing  or- 
ganization. There  may  then  have  been  a  few 
growers  who  had  oranges  and  also  had  lemons 
and  sold  the  lemons  through  M.O.D.,  but  our 
lemon  tonnage  did  not  really  start  to  develop 
until  about  20  or  25  years  ago.  At  that  time 
it  was  generally  understood  in  the  trade  that 
California  Fruit  Growers  Exchange  was 
handling  about  98  per  cent  of  the  lemons  pro- 
duced in  the  country. 

"The  lemon  business  of  M.O.D.  developed  in 
this  way:  As  our  orange  business  increased, 
that  is,  as  our  volume  of  oranges  increased,  and 
we  built  up  a  reputation  for  oranges  under  our 
'Pure  Gold'  trademark,  our  orange  customers 
demanded  lemons  from  us  under  the  same 
trademark.  That  development  began  about 
1925  or  1926.  Then  we  undertook  to  get  more 
lemons  in  our  organization,  but  made  no  par- 
ticular solicitation  of  growers  for  a  few  years, 
until  we  had  made  arrangements  with  Great 
Atlantic  &  Pacific  Tea  Company,  which  I  be- 
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lieve  [131]  was  in  1927,  to  buy  our  oranges 
almost  exclusively.  In  other  words,  they  were 
to  buy  from  us  all  that  we  could  supply  for 
their  requirements.  At  that  time  they  re- 
quested us  to  increase  our  lemon  tonnage,  be- 
cause they  also  wanted  to  have  our  lemons. 
Since  then  our  lemon  tonnage  has  grown  until 
this  year  we  are  handling  about  8  per  cent  of 
the  total  shipments. 

"M.O.D.  receives  standing  orders  for  lemons, 
by  which  I  mean  that  a  customer  will  place  an 
order  with  us  at  a  certain  time,  requesting  that 
we  ship  it  regular  supplies  of  lemons — say  one, 
two  or  three  cars  a  week,  whatever  their  mini- 
mum requirements  may  be.  In  addition  to 
these  orders,  as  the  season  progresses  and  the 
demand  increases,  as  it  usually  does,  the  cus- 
tomer will  place  individual  orders  for  an  extra 
car  or  two  to  be  shipped.  We  have  a  limited 
number  of  standing  orders  that  run  through- 
out the  twelve  months,  but  the  greater  number 
are  placed  with  us  in  the  spring  of  the  year 
for  lemons  to  be  supplied  throughout  the 
months  of  June,  July  and  August. 

"When  orders  are  received,  it  is  our  practice 
to  investigate  through  our  associations  as  to 
the  supply  of  lemons  they  have  and  anticipate 
they  will  have  as  the  season  goes  along,  and 
as  to  the  sizes  they  estimate  will  be  available. 
We  offer  the  orders  to  the  associations  that  are 
in  position  to  fill  them. 
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'^  Standing  orders  usually  are  placed  with  the 
larger  associations  that  have  the  larger  volume 
of  lemons  each  week  to  ship,  such  as  Ventura 
County  Orange  &  Lemon  Association  and  La- 
Verne  Cooperative  Citrus  Association.  Some 
of  the  smaller  houses  receive  some  of  these 
standing  orders  through  what  we  call  a  pooling 
system.  We  place  the  order  with  one  of  the 
salesmen  in  our  office,  [132]  who  contacts,  daily 
or  oftener,  these  small  associations  and  as- 
sembles the  lemons  from  the  different  houses 
into  carloads  that  may  fit  such  orders.  Those 
particular  orders  would  not  be  placed  with  any 
packing  house  in  writing,  but  would  be  handled 
as  a  pool  car. 

"We  have  a  large  house  at  Chula  Vista, 
known  as  Chula  Vista  Mutual  Lemon  Associa- 
tion, but  the  demand  for  its  lemons  being 
mostly  in  the  southern  market,  it  usually  has 
all  the  regular  orders  it  can  take  care  of,  whicli 
makes  it  unnecessary  for  us  to  apportion  the 
standing  orders  to  it.  This  association  has 
built  up  over  a  fjeriod  of  years  a  business  for 
its  brand  of  small  size  lemons  in  the  southern 
states,  that  part  of  the  country  taking  that  size 
of  lemons  to  a  greater  extent  than  northern 
states.  The  lemons  grown  in  the  district 
serviced  by  Chula  Vista  Mutual  Lemon  As- 
sociation do  not  keej)  as  long  in  storage  as 
lemons   grown   in   other   districts,   and   as   the 
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demand  for  this  type  or  size  of  lemons  de- 
velops in  the  southern  states  much  earlier  in 
the  year  than  the  heavy  demand  for  lemons 
in  the  northern  states,  it  is  necessary  for  this 
association  to  dispose  of  the  greater  percentage 
of  its  crop  over  a  shorter  period  of  time  than 
is  the  case,  for  instance,  with  associations 
handling  lemons  grown  in  Ventura  County. 

''We  call  the  managers  of  our  associations 
and  ask  whether  we  can  get  the  orders  which 
we  have  on  hand  filled.  If  none  of  them  can 
fill  the  orders,  naturally  we  have  to  advise  the 
buyer  that  we  have  not  the  lemons  available, 
or  cannot  ship  them  for  some  restricted  reason. 
We  frequently  receive  orders  for  a  particular 
brand  of  lemons,  that  is,  lemons  handled  by  a 
particular  association  shipping  under  its  own 
brand  name  as  well  as  [133]  imder  our  trade 
name.  Our  trade  name  for  first  grade  or  fancy 
lemons  is  'Pure  Gold',  and  for  second  grade 
or  choice  lemons  is  'Silver  Seal'.  We  do  not 
ship  third  grade  or  standard  lemons. 

"Lemons  are  picked  to  size,  and  when 
shipped  are  shipped  in  standard  boxes,  there 
being  406  of  these  boxes  to  a  carload. 

"Lemons  are  referred  to  in  the  trade  accord- 
ing to  the  number  which  will  pack  into  a  stand- 
ard box;  for  instance,  if  300  lemons  will  pack 
into  a  standard  box  they  are  known  as  300 's. 
The  sizes  run  as  follows:  ISO's,  210 's,  240 's, 
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252's,  300's,  360's,  432's,  442's,  490's,  588's,  and 
640 's.  The  heaviest  demand  is  for  300 's  and 
360 's,  but  in  the  southern  states,  where  the  de- 
mand for  small  sizes  is  heavier  than  it  is  in  the 
northern  states,  the  trade  will  buy  straight 
cars  of  432's  to  640 's. 

"In  the  operation  of  M.O.D.  and  its  member 
associations  the  quantity  of  lemons  to  be 
shipped  is  determined  chiefly  by  the  regular 
customers.  They  require  a  certain  amount  of 
lemons  to  be  shipped,  and  if  we  have  them, 
that  is  the  program  we  follow  in  trying  to  take 
care  of  our  business. 

"Prior  to  the  time  Order  No.  53  went  into 
effect,  M.O.D.  was  able  to  sell  and  ship  sub- 
stantially all  of  its  marketable  fruit.  As  a 
matter  of  policy,  however,  it  made  a  practice 
of  eliminating  from  fresh  fruit  channels  all 
except  its  first  and  second  grade  fruit. 

"Billings  and  routings  on  interstate  sales  are 
handled  through  the  sales  department  of 
M.O.D.  To  illustrate:  An  employee  of  a  pack- 
ing house  telephones  the  sales  department  of 
M.O.D.  that  that  house  has  one  or  [134]  more 
cars  ready  to  ship,  and  the  sales  department 
of  M.O.D.  gives  it  a  destination,  unless  there 
is  a  standing  order  or  written  order  on  file  with 
the  packing  house  which  specifies  the  point  to 
which  the  car  or  cars  are  to  be  shipped,  in 
which  event  the  house  has  already  received  its 
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instructions  and  there  would  no  necessity  for 
its  telephoning. 

"Under  our  contract  with  our  member  as- 
sociations each  association  has  the  right  to 
designate  where  its  cars  are  to  go,  but  as  a 
matter  of  practice  it  is  left  entirely  to  the 
sales  department  of  M.O.D. 

"There  is  no  competition  between  M.O.D. 
houses  so  far  as  interstate  sales  are  concerned, 
but  there  is  a  competition  between  handlers  in 
interstate  commerce,  that  is,  between  market- 
ing organizations  rather  than  between  handlers 
in  each  organization. 

"In  my  opinion  it  is  unnecessary  to  have  a 
prorate  program,  such  as  the  one  set  forth  in 
Order  No.  53,  at  the  present  time,  in  order  to 
secure  a  stabilized  movement  of  lemons. 

"Lemons  are  controlled  by  very  few  shippers. 
Outside  of  the  California  Fruit  Growers  Ex- 
change and  M.O.D.,  there  is  only  about  3  or  4 
per  cent  of  the  lemons  handled  by  other 
shippers.  I  cannot  see  how  the  small  percent- 
age outside  of  the  California  Fruit  Growers 
Exchange  could  have  any  effect  on  the  market. 

"Inasmuch  as  our  lemons  are  distributed  in 
about  160  markets,  on  the  average,  throughout 
the  United  States  and  Canada,  and  are  spread 
over  a  twelve-month  period,  and  we  undertake 
to  ship  our  lemons  at  the  time  the  customers 
want  them,  and  sell  nearly  all  of  our  lemons 
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at  private  sale,  there  is  nothing  in  our  opera- 
tions which  [135]  would  interfere  with  any- 
body else,  or  that  would  cause  any  excess  ship- 
ments at  any  particular  time. 

"Lemons  will  keep  in  storage  only  for  a 
limited  time.  Some  become  tree-ripe  on  the 
tree;  that  lemon  is  considered  a  weaker  lemon 
and  won't  hold  in  storage  more  than  two  to 
four  weeks.  Then  there  is  the  silver  lemon, 
which  reaches  size  and  can  be  picked  when  it 
becomes  silver,  not  when  green.  This  type  of 
lemon  in  some  districts  may  be  weaker  than 
silvers  grown  in  other  districts,  and  this  will 
vary  from  season  to  season.  Silver  lemons  will 
hold  a  little  longer  than  tree-ripes.  Then  there 
are  light  greens,  which  will  hold  a  little  longer 
than  silvers,  and  the  dark  greens  which  will 
hold  anyw'here  from  four  to  six  months  ir- 
storage. 

"When  we  have  no  restriction  on  the  time 
we  can  move  lemons,  we  naturally  give  con- 
sideration to  the  lemon  that  needs  to  be  moved 
even  though  the  demand,  that  is,  the  market 
price,  is  not  as  good  as  we  anticipate  we  will 
be  able  to  get  if  those  lemons  could  be  shipped 
later.  Nevertheless,  it  is  better  business  to 
ship  and  sell  those  lemons  in  their  i)rinie  con- 
dition, even  though  less  is  obtained  for  them. 
The  growers  will  thus  make  more  money,  or  at 
least  lose  less  money  than  they  would  if  instead 
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of   shipping   these   lemons   they   were   sent   to 
by-products. 

"Order   No.    53   limiting   our   shipments   of 
lemons    has    resulted   in   our   having   to    keep 
lemons   back,   that   is  in  storage,   beyond  the 
point  where  they  were  in  good  condition  for 
shipment,  which  in  turn  resulted  in  our  having 
to    ship    inferior   keeping   quality    of   lemons. 
Lemons  of  this  type  do  not  give  consumer  or 
trade  satisfaction,  and  the  result  is  a  substan- 
tial reduction  in  the  price  received  by  growers. 
The  trade  loses  confidence  in  any  [136]  brand 
of  lemons  which  does  not  arrive  in  the  market 
in  prime  condition.    To  explain  what  I  mean: 
Lemons  may  arrive  in  the  market  in   fairly 
sound  condition;  when  the  jobber  buys  them 
they   appear  to   be   good-keeping  lemons,   but 
by  the  time  he  disposes  of  them  they  may  have 
developed  5,  10,  15  or  20%  shrinkage,  and  when 
a   jobber  buys   lemons   which   on  the   surface 
appear  to  be  sound,  but  the  life  of  which  is  in 
fact  about  exhausted,  he  takes  a  loss  when  he 
disposes  of  them.     This  necessarily  results  in 
a  loss  of  confidence  on  the  part  of  the  trade, 
reduces  the  trade  demand,  produces  dissatis- 
faction with  the  retailer  and  ultimate  consumer, 
and   substantially  reduces  the  returns  to   the 
growers,  not  only  by  reason  of  the  prices  of- 
fered for  lemons  being  reduced,  but  because 
consumers  will  not  buy  unless  they  have  con- 
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fidence  in  the  quality  of  the  fruit  offered  for 
sale. 

"The  absence  of  regulation  of  marketing  of 
lemons  has  not  adversely  affected  the  move- 
ment of  lemons  in  interstate  or  foreign  com- 
merce by  causing  excessive  or  untimely  move- 
ment of  such  fruits  to  market  in  the  United 
States  or  Canada.  There  have  been  fluctua- 
tions in  the  price  at  which  lemons  are  sold  by 
handlers  and  the  price  paid  to  growers  thereof 
from  time  to  time,  but  these  fluctuations  were 
no  greater  before  Order  No.  53  became  effec- 
tive than  they  have  been  since.  There  is  no 
comiection  between  tlie  fluctuation  in  the  price 
of  lemons  and  the  regulation  of  marketing  by 
proration. ' ' 

We  now  offer  in  evidence  a  circular  letter  dated 
November  19,  1941,  being  a  letter  addressed  to  all 
handlers  of  lemons,  from  the  Lemon  Administra- 
tive Committee,  by  R.  L.  MacRae,  Assistant  Secre- 
tary. 

Mr.  Crump  then  stated  that  he  had  a  number  of 
exhibits  to  [137]  use  in  connection  with  the  offers 
of  proof.  Said  letter,  dated  November  19,  1941  was 
marked  defendant's  Exhibit  "A"  for  identification. 

Mr.  Crump :  May  it  be  understood  that  it  is  not 
necessary  for  us  to  lay  the  foundation,  since  the 
court  is  ruling  that  it  isn't  material,  in  connection 
with  these  exhibits? 

Mr.  Worthington:     Yes. 
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Mr.  Crump:  Otherwise,  I  would  have  to  take 
up  time  offering  to  lay  the  foundation.  Or  I  can 
offer  in  each  instance  to  lay  the  foundation. 

The  Court:  You  are  not  objecting  to  them  be- 
cause of  lack  of  foundation,  but  simply  that  they; 
are  immaterial? 

Mr.  Worthington:     Simply  incompetent,  irrele- 
vant and  immaterial. 
Mr.  Crump:     Very  well. 

Mr.  Crump  then  continued  reading  the  offer  of 
proof,  as  follows: 

' '  The  letter  of  November  19,  1941,  shows  very 
clearly  that  the  volume  of  shipments  is  not 
the  thing  that  controls  the  price.  Take,  for 
instance,  the  season  1941 — during  the  week  end- 
ing August  9th  under  proration  the  highest 
price  for  the  season  was  reached,  $4.75.  Four 
weeks  later  the  lowest  price  was  reached,  $2.32. 
In  1940  when  there  was  no  proration  the  high- 
est price  was  reached  in  the  week  ending  Au- 
gust 2,  $6.17,  and  the  lowest  price  was  not 
reached  until  seven  weeks  later,  $2.31.  In  the 
week  ending  July  5,  1941,  717  cars  were 
shipped,  and  the  price  was  $4.65  F.O.B.  In 
the  year  1940,  307  cars  moved  during  the  same 
w^eek  and  the  price  was  only  $2.73.  This  is 
reversed  when  we  refer  to  the  week  ending  July 
26,  when  shipments  of  577  cars  were  made  in 
1941,  at  the  price  of  $3.17,  and  in  1940,  642  cars 
were  shipped  and  the  [138]  price  was  $3.75. 
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But  a  still  better  example  would  be  the  week 
ending  August  2nd,  1941,  when  705  cars  were 
shipped  at  a  price  of  $4.04,  whereas  for  the 
same  week  in  1940,  716  cars  were  shipped  at 
a  price  of  $6.17. 

"The  number  of  cars  shipped  in  any  particu- 
lar week  does  not  appear  to  be,  and  is  not  the 
controlling  factor  with  reference  to  price.  The 
factors  controlling  prices  in  the  market  are 
weather  conditions,  which  have  the  greatest  in- 
fluence and  which  are  unpredictable  at  the  time 
of  shipment,  health  conditions,  the  condition 
of  the  lemons  themselves  in  the  market  upon 
arrival,  the  sizes  that  are  being  shipped,  and 
to  some  extent  consumer  income. 

"A  satisfactory  price  for  lemons  is  a  price 
which  will  return  to  the  grower  a  reasonable 
interest  on  his  investment.  It  is  a  mooted  ques- 
tion as  to  what  that  price  should  be.  It  de- 
pends on  the  percentage  of  the  crop  sold;  for 
instance,  if  half  of  the  crop  is  eliminated,  the 
price  for  the  remainder  has  to  be  much  higher 
than  as  though  the  larger  percentage  of  the 
crop  is  sold. 

"The  jobbing  trade  is  not  subjected  to  in- 
creased risks  in  a  market  which  is  not  con- 
trolled by  a  prorate  order,  that  is,  a  market 
controlled  by  a  proration  order  such  as  Order 
No.  53.  The  jobber  is  able  to  take  care  of 
himself  and  prefers  to  buy  his  lemons  when  he 
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needs  them  and  when  he  thinks  he  can  make 
money  out  of  them,  rather  than  have  a  specified 
number  of  cars  shipped  each  week. 

"I  have  made  a  computation  to  determine 
whether  the  return  per  acre  to  the  grower  is 
controlled  by  the  per  box  price,  or  is  reflected 
in  the  per  box  price.  This  consists  of  a  type- 
written compilation  showing  half  the  crop 
packed  and  shipped  and  the  remainder  diverted 
to  [139]  by-products;  also  showing  three- 
fourths  of  the  crop  packed  and  shipped  and 
one-fourth  diverted  to  by-products;  also  show- 
ing 90%  of  the  crop  packed  and  shipped  and 
10%  diverted  to  by-products. 

*'We  start  out  with  a  10  acre  grove  and  as- 
sume that  the  average  yield  on  a  five  year  basis 
is  4330  field  boxes,  less  216  boxes,  or  5%  elimi- 
nated as  unfit  for  by-products,  leaving  4114 
field  boxes.  Then  we  take  one-half  of  the  crop 
packed  and  shipped  at  a  delivered  price  of 
$4.50,  which  price  is  taken  in  this  instance 
because  it  is  the  price  which  the  proponents 
of  Order  No.  53  testified  at  the  promulgation 
hearing  before  the  United  States  Department 
of  Agriculture  was  the  lowest  price  which 
would  return  a  reasonable  profit  to  the 
growers." 

Mr.  Crump  then  offered  in  evidence  the  compila- 
tion referred  to  in  the  offer,  and  the  same  was 
marked  defendants'  Exhibit  "B"  for  identification. 
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Mr.  Worthington:  May  it  please  the  court,  I 
understand  these  offers  are  all  a  part  of  the  offer 
he  is  making. 

Mr.  Crump :     That  is  correct. 
Mr.  Worthington:     And  not  separate  offers.  But 
when  he  finishes  reading  his  offer,   I  understand 
that  my  objection  will  go  to  these. 

Mr.  Crump:  It  is  understood  that  the  objections 
to  the  offer  of  proof  will  go  to  the  exhibits,  as  well 
as  the  offer  of  proof. 

The  Court:     Very  well.    Go  ahead. 

"Mr.  Crump:    Referring  to  Exhibit  'A',  the 
witness  has  prepared  a  summary  showing  sim- 
ilar percentages  as  regards  M.O.D." 
At  this  time  we  offer  in  evidence  the  summary 
referred  to  as  the  next  exhibit. 

The  Court :     Mark  it  C  for  identification.  [140] 
(The  document  referred  to  was  marked  "De- 
fendants' Exhibit  C  for  identification.") 

"Mr.  Crump:  The  witness  has  prepared  a 
summary  showing  the  amounts  of  the  allot- 
ments given  to  the  various  houses  of  M.O.D., 
the  certificates  of  adjusted  allotments,  the  total 
of  packed  boxes  and  cars,  the  alleged  overship- 
ments  and  undershipments,  the  forfeits,  the  by- 
products reduced  to  packed  boxes  and  cars,  and 
the  amount  of  alleged  violation  in  packed  boxes 
and  cars.  This  summary  consists  of  a  sum- 
mary for  all  M.O.D.  houses,  with  separate 
summaries    for    the    several    houses    including 
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Libby  Fruit  Packing  Company,  Orange  County 
Citrus  Growers,  Inc.,  and  Escondido  Coopera- 
tive Citrus  Association,  who  are  not  defendants 
in  these  cases.  The  information  contained  in 
these  tabulations  was  furnished  by  the  Lemon 
Administrative  Committee,  the  only  change 
from  that  information  being  the  conversion 
from  packed  boxes  into  cars  on  the  basis  of 
406  boxes  to  a  car." 

And  we  offer  this  in  evidence  as  the  next  exhibit. 
The  Court:     It  may  be  marked  as  Exhibit  D  for 
identification. 

(The  document  referred  to  was  marked  ''De- 
fendants' Exhibit  D  for  identification.") 

Mr.  Crump  then  continued  reading  from  the  offer 
of  proof  as  follows : 

"Since  the  defendant  associations  affiliated 
with  M.O.D.  began  complying  with  Order  No. 
53  because  of  the  restraining  orders  issued  in 
these  consolidated  cases,  there  have  been  times 
when  there  was  a  shortage  of  lemons  in  the 
interstate  market,  notably  the  State  of  Wash- 
ington, in  the  month  of  July,  1941,  when  and 
where  there  were  insufficient  lemons  to  fill  the 
consumer  demand,  which  [141]  resulted  in  an 
exorbitantly  high  price  to  consumers  and  a  loss 
of  net  profits  to  the  growers,^  which  could  have 
been  avoided  had  Order  No.  53  not  been  in 
effect  and  had  M.O.D.  been  permitted  to  fill 
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its  orders  and  ship  the  lemons  available   for 
shipment  which  it  had  on  hand." 

"The  witness  has  prepared  a  tabulation 
showing  the  percentage  of  interstate  lemon 
shipments  by  M.O.D.  compared  with  the  total 
California  shipments  for  the  seasons  1929-30 
to  1940-41." 

We  offer  this  tabulation  as  the  next  exhibit. 
The  Clerk :     Exhibit  E  for  identification. 

(The  document  referred  to  was  marked  "De- 
fendants' Exhibit  E  for  identification.") 

Mr.    Crump    then    continued    reading    from    the 
offer  of  proof  as  follows: 

"On  June  1,  1941,  when  the  first  allotments 
were  issued  under  Order  No.  53,  M.O.I),  had 
orders  on  hand,  including  standing  orders,  for 
one  or  more  carloads  per  customer  weekly  dur- 
ing the  season,  and  after  June  1,  1941,  it  con- 
tinued to  receive  standing  orders  from  time  to 
time,  as  well  as  additional  orders  for  immedi- 
ate shipment.  These  orders  were  received  from 
regular  customers  who  desired  to  purchase 
lemons  from  M.O.D.,  and  who  had  for  many 
years  past  imrchased  lemons  from  M.O.D. 
These  orders  reflected  minimum  requirements 
of  the  customers  based  upon  their  experience 
in  previous  years,  regardless  of  price,  and 
could  and  would  have  been  filled  by  M.O.D., 
and    its    member    associations    at    prevailing 
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prices,  except  as  it  and  its  member  associations 
were  prevented  from  filling  said  orders  by  rea- 
son of  Order  No.  53. 

"From  June  1,  1941,  to  August  31,  1941,  the 
associations  affiliated  with  M.O.D.  received  cer- 
tificates of  ad-  [142]  justed  allotments  to  the 
extent  of  345.1  carloads.  Actual  shipments 
interstate  were  448.9  carloads.  Shipments  in 
excess  of  adjusted  allotments  (all  within  the 
first  five  weeks  of  the  operation  of  Order  No. 
53)  were  89.2  carloads.  During  this  same  time, 
that  is  to  say  from  June  1st  to  August  31st, 
1941,  M.O.D.  and  its  member  associations  had 
on  hand  orders  which  it  and  they  were  unable 
to  fill,  as  follows:  Standing  orders  placed  with 
member  associations  84  cars;  individual  orders 
placed  with  member  associations  17  cars ;  stand- 
ing orders  received  by  M.O.D.  from  regular 
customers,  which  were  not  placed  with  any 
member  association  but  were  offered  to  all  as- 
sociations from  time  to  time  and  not  accepted 
because  of  their  inability  to  fill  the  orders,  68 
cars;  individual  orders  received  by  M.O.D. 
from  regular  customers,  which  w^ere  not  placed 
with  member  associations  because  of  their  in- 
ability to  fill  the  orders,  88  cars ;  total  257  cars. 
Of  this  total  of  257  cars  the  members  associa- 
tions of  M.O.D.  who  are  defendants  herein  had 
on  hand  lemons  of  the  grades  and  sizes  neces- 
sary to  fill  such  orders,  to  the  extent  of  200 
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cars,  and  they  would  have  filled  said  orders  to 
the  extent  of  200  cars  if  they  had  not  been 
prevented  from  so  doing  by  said  Order  No.  53. 

"In  addition  to  the  200  cars  which  the  mem- 
ber associations  of  M.O.D.  could  and  would 
have  sold  and  shipped  interstate  had  it  not  been 
for  Order  No.  53,  such  member  associations 
could  and  would  have  shipped  an  additional  50 
cars  of  lemons. 

"All  of  the  lemons  which  could  and  would 
have  been  so  shipped,  both  on  order  and  other- 
wise, could  and  would  have  been  shipped  at  a 
net  profit  to  the  growlers  whose  lemons  were 
handled  by  M.O.D.  and  its  member  associa- 
•  tions.  [143]  The  direct  loss  to  the  growers 
whose  lemons  are  handled  by  M.O.D.  and  its 
member  houses,  from  June  1,  1941,  to  October 
31,  1941,  by  reason  of  the  limitation  of  ship- 
ments of  their  lemons  under  Order  No.  53,  is  in 
excess  of  $270,000. 

"The  natural  and  necessary  effect  of  Order 
No.  53  is  to  take  away  from  M.O.D.  and  its 
member  associations  their  regular  customers 
and  compel  their  customers  to  purchase  their 
lemons  from  California  Fruit  Growers  Ex- 
change. 

"The  ultimate  effect  of  Order  No.  53,  if  con- 
tinued in  operation,  will  be  to  force  all  handlers 
out  of  business,  except  California  Fruit  Grow- 
ers Exchange,  and  create  in  that  Exchange  a 
complete  monopoly  in  the  handling  of  lemons. 


176  La  Verne  Co-op.  Citrus  Assn.,  et  al, 

(Testimony  of  J.  A.  Steward.) 

''Said  Order  will  also  compel  M.O.D.  and  its 
member  associations  to  sell  a  larger  percentage 
of  their  lemons  through  the  auction  markets, 
with  the  resulting  loss  of  net  returns  to  the 
growers,  for  the  reason  that  the  limitation  on 
shipments  effected  by  Order  No.  53  prevents 
M.O.D.  and  its  member  associations  from  filling 
orders  and  from  advising  its  regular  customers 
that  it  will  be  unable  to  fill  their  orders." 

At  this  time  I  offer  in  evidence  a  tabulation 
showing  packed  lemon  shipments — I  think  those  are 
interstate  ? 

The  Witness:     Yes. 

Mr.  Crump:    interstate,  by  months,  for  the 

seasons  1939-40,  and  the  season  1940-41. 

The  Court:  It  may  be  marked  for  identification 
next  in  order. 

The  Clerk :     Exhibit  P  for  identification. 

(The  document  referred  to  was  marked  "De- 
fendants' Exhibit  F  for  identification.")  [144] 

Mr.  Crump:  I  now  offer  in  evidence  the  tabula- 
tion showing  the  operations  of  the  Lemon  Prorate 
Order  No.  53,  as  it  has  affected  M.  O.  D.  and  its 
member  houses,  from  June  1,  to  October  31,  of 
1941,  to  which  I  have  referred. 

The  Clerk:     Exhibit  G  for  identification. 

(The  document  referred  to  was  marked  "De- 
fendants' Exhibit  G  for  identification.") 
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Mr.  Criimi) :  That  is  my  offer  of  proof  from  this 
witness. 

Mr.  Worthington :  May  it  please  the  court,  I 
object  to  the  oft'er  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial. 

The  Court:  I  have  heretofore  held  that  I  con- 
sider this  evidence  immaterial,  but  I  am  giving 
Judge  Crump  an  opportunity  of  protecting  his 
record. 

Mr.  Worthington:     May  I  ask  at  this  time 

Mr.  Crump:  I  think  Mr.  Worthington  is  also 
protecting  his  record  by  objecting  to  the  offer  of 
proof,  as  well  as  the 

Mr.  Worthington:  Yes.  In  view  of  the  great 
rapidity  and  length  of  the  off'er  I  would  like  to 
reserve  my  right  to  cross  examine  the  present  wit- 
ness. 

The  Court:  No,  I  will  not  permit  any  cross  ex- 
amination, because  it  isn't  in  evidence.  There  isn't 
a  thing  in  there  that  I  have  admitted  in  evidence. 
There  is  no  cross  examination  necessary. 

Mr.  Worthington:  May  I  ask,  if  the  court  is 
going  to  allow  the  details,  read  by  Judge  Crump 
in  the  offer  of  evidence,  to  be  made  a  part  of  the 
Appellate  record? 

The  Court:     It  will  be  an  offer  of  proof. 

Mr.  Worthington:  Which,  however,  will  not 
show  the  details 

Mr.  Crump:  We  have  a  right  to  show  the  de- 
tails. That  is  the  purpose  of  making  an  offer  of 
proof  so  that  the  upper  court  will  know  what  it  is. 
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Mr.  Worthington:  I  would  like  to  ask,  if  your 
Honor  |)lease,  if  the  court  ruled  that  it  isn't  accept- 
ing the  offer  of  proof  as  part  [145]  of  the  record 
for  the  Appellate  Court? 

The  Court:  It  is  part  of  his  offer  of  proof.  It 
is  admitted  for  that  purpose  only. 

Mr.  Worthington :     And  limited  only  to  that  % 

The  Court:  Yes.  As  the  court  has  indicated 
heretofore,  this  court  feels  that  it  is  beyond  its 
power  to  go  behind  Order  No.  53.  An  examination 
of  that  will  be  necessary  in  the  upper  court,  in  their 
review,  to  go  into  the  evidence  that  they  are  now 
offering.  But  at  the  same  time,  as  Judge  Crump  has 
indicated  here,  he  is  in  two  courts,  and  he  wants  to 
be  heard  in  one  of  the  proceedings.  And  to  protect 
himself  he  is  offering  it  in  this  one,  so  that  it  will 
not  be  deemed  as  a  waiver  of  any  of  his  rights. 

Mr.  Crump:     That  is  right. 

The  Court:  And  for  that  reason,  I  am  giving 
counsel  a  full  opportunity  of  protecting  the  record, 
so  that  if  the  Circuit  Court  should  hold  that  I  am 
in  error  in  not  admitting  this  evidence,  then  it  will 
come  back  and  have  to  be  tried  on  the  issues,  and 
those  issues  presented. 

Mr.  Crump :  And  the  only  way  the  Circuit  Court 
can  know  whether  the  evidence  should  be  admitted 
is  to  know  what  it  is. 

The  Court:  The  Circuit  Court  certainly,  I  as- 
sume, would  not  attempt  to  pass  upon  the  weight 
to  be  given  to  that  evidence,  if  they  hold  that  the 


vs.  United  States  of  America  179 

(Testimony  of  J.  A.  Steward.) 

court  is  wrong.  It  is  simply  presenting  to  the  Circuit 

Court  the  evidence  that  they  have  offered  to  present 

here. 

Mr.  Worthington:  So  long  as  that  is  clearly 
understood 

Mr.  Crump :  I  don 't  think  there  can  be  any  ques- 
tion about  it.  The  Circuit  Court  will  see  this  evi- 
dence; this  is  what  we  offer;  if  they  think  the  evi- 
dence should  have  been  admitted  they  will  send  the 
case  back,  at  which  time  Mr.  Steward  will  have  a 
chance  to  testify. 

Mr.  Worthington:     Just  so  it  is  understood. 

The  Court:    It  isn't  evidence  in  the  case. 

Mr.  Worthington:  And  not  being  accepted  as 
evidence,  even  [146]  for  the  Circuit  of  Appeals. 

Mr.  Crump:  It  goes  in  the  record  to  show  the 
Circuit  Court  of  Appeals  what  we  wanted  to  prove. 

The  Court:  I  can't  control  what  the  Circuit 
Court  of  Appeals  does.  As  far  as  this  court  is  con- 
cerned, I  am  not  receiving  it  as  evidence. 

Mr.  Crump:  I  have  four  more  of  these  state- 
ments, which  are  short  matters. 

The  Court :  I  will  give  you  two  hours  to  get  your 
breath.  Judge  Crump.  We  will  take  a  recess  until 
2:00  o'clock. 

Mr.  Crump:     Yes. 

The  Court:  Wouldn't  it  be  sufficient,  inasmuch 
as  you  have  these  offers  in  writing,  that  you  make 
a  general  statement.  The  writings  will  be  deemed  as 
read,  and  made  a  part  of  the  record,  as  you  offer. 
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Mr.  Crump:  Well,  if  the  court  would  bear  with 
me  for  a  couple  of  hours  this  afternoon  I  will  get 
it  all  in  the  record.  I  think  that  is  the  proper  way 
to  do  it.  There  may  be  some  parts  here  that  your 
Honor  might  want  to  make  a  different  ruling  on. 

The  Court:  Well,  of  course,  I  assume  that  the 
Government  when  you  finish  will  then  make  an 
offer  of  proof  to  the  contrary ;  but  as  I  said  before, 
I  want  to  be  consistent  in  my  rulings.  I  hope  to  be. 

Mr.  Crump:     Yes. 


A.  A.  RIESLAND 

called  as  a  witness  on  behalf  of  defendants,  testi- 
fied as  follows: 

That  he  resided  at  Chula  Vista;  that  his  occupa- 
tion was  Lemon  packing  house  manager,  and  Secre- 
tary-Treasurer of  the  Chula  Vista  Mutual  Lemon 
Association ;  that  he  had  been  engaged  as  such  man- 
ager since  1926. 

Mr.  Crump:  I  will  state  to  your  Honor  that 
the  evidence  [147]  offered  by  this  witness,  as  well 
as  that  offered  by  the  last  witness,  and  those  which 
I  will  offer  by  subsequent  witnesses,  is  offered  to 
prove  that  by  reason  of  the  allegations  of  the  respec- 
tive answers,  in  the  affirmative  portions  of  the  an- 
swers, that  Order  No.  53,  and  the  Orders  of  the 
Secretary  supplementing  said  Order,  all  and  each 
thereof  is  unjust,  unreasonable,  arbitrary  and  dis- 
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criminatory  as  to  the  respective  defendants,  and 
this  said  Order  and  the  Orders  of  the  Secretary 
supplementing  said  Order,  each  and  all  constitute 
an  unwarranted  and  unlawful  exercise  of  the  police 
powers,  and  are  violative  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  in  that  they 
deprive  the  respective  defendants  of  their  property 
without  due  process  of  law. 

I  make  that  statement  at  this  time  so  that  it  may 
apply  not  only  to  the  testimony  already  given  or 
offered  by  Mr.  Steward,  but  as  to  each  of  the  wit- 
nesses, and  I  presume  it  will  not  be  necessary  for 
me  to  repeat  that. 
The  Court:     It  will  be  deemed. 
Mr.  Crump :     I  presume  that  the  same  ruling  will 
apply  to  this  witness,  as  to  Mr.  Steward. 
The  Court:     You  can  make  your  offer. 
Mr.   Crump:     Very  well. 
We  offer  to  prove  by  this  witness  that, 

"Chula  Vista  Mutual  Lemon  Association  is 
a  handler  of  lemons,  which  since  1926  has 
marketed  lemons  in  interstate  commerce 
through  Mutual  Orange  Distributors,  as  selling 
agent.  Chula  Vista  Mutual  Orange  Distributors, 
as  selling  agent.  Chula  Vista  Mutual  Lemon 
Association  is  a  cooperative  nonprofit  corpora- 
tion, organized  under  the  laws  of  California. 
It  handles  from  550  to  650  carloads  of  lemons 
annually.  In  the  season  of  1940-41  it  shipped 
approximately   425    cars    of    lemons    in    inter- 
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state  commerce.  This  Association  handles  only 
lemons.  The  Association  has  had  a  steady 
growth  [148]  from  its  inception.  In  1926-1927 
it  handled  about  75  carloads  for  30  gTowers. 
In  the  year  1940-1941  it  handled  645  cars  of 
lemons  for  175  growers.  From  November  1, 
1940,  to  and  including  October  31,  1941,  this 
Association  shipped  interstate  163,732  packed 
boxes.  It  sold  intrastate  3715  packed  boxes,  and 
sent  to  by-products  lemons  culled  at  the  washer, 
36,979  packed  boxes,  and  culled  from  pack-out, 
43,072,  making  a  total  of  lemons  handled  of 
247,498  boxes.  The  total  field  boxes  received 
during  the  same  period  and  converted  to  packed 
boxes  was  279,427." 

That  is  the  number  of  packed  boxes. 

"The  difference  between  this  amount  and  the 
247,498  packed  boxes  is  accounted  for  by  shrink- 
age and  decay  in  the  amount  of  31,929  boxes. 
Of  the  247,498  packed  boxes  referred  to,  135,641 
were  handled  from  November  1,  1940,  to  May 
31,  1941,  and  111,857  from  June  1,  1941,  to  and 
including  October  31,  1941.  The  135,641  boxes 
handled  between  November  1,  1940,  and  May 
31,  1941,  are  accounted  for  as  follows: 

Interstate  shipments 92,678 

Intrastate  shipments 917 

By-products  (culled  at  washer) 22,944 

By-products  (culled  from  pack-out) 19,102 
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''Of  the  111,857  boxes  handled  from  June  1 
to  October  31,  1941,  71,054  were  shipped  in 
interstate  commerce,  2798  were  sold  intrastate, 
14,034  were  disposed  of  to  by-products  (culled 
at  washer)  and  23,971  were  disposed  of  to  by- 
products (culled  from  pack-out). 

"The  foregoing  figures  showing  amount  of 
culls  at  washer  are  based  on  total  movement 
of  fruit  for  the  periods  given,  irrespective  of 
the  amount  of  fruit  washed.  Actually  the  22,944 
boxes  culled  prior  to  June  1st  were  [149]  out 
of  187,667  boxes  washed,  or  12.23%  culls,  while 
the  14,034  boxes  culled  at  the  washer  after  June 
1st  were  out  of  61,955  boxes,  or  22.65%  culls, 
so  that  the  actual  cuUage  at  the  washer  after 
June  1st,  based  on  the  amount  of  the  fruit 
washed,  was  almost  twice  as  heavy  as  the  cul- 
lage  prior  to  June  1st.  In  previous  years  when 
operations  were  not  curtailed  by  Order  No. 
53,  the  cullage  at  the  washer  was  always  much 
heavier  prior  to  June  1st  of  each  season  than 
it  was  after  June  1st. 

"This  Association  handles  a  com})aratively 
large  percentage  of  small  size  fruit.  The  packed 
fruit  averages  from  440  to  450  lemons  per  box 
in  size  and  virtually  all  of  it  is  sold  in  the 
Southern  states  at  private  sales.  Less  than  3% 
on  the  average  of  packed  fruit  has  been  sold 
at  auction.  Fnmi  June  1,  1941,  to  Octol)or  31, 
1941,   the   percentage   of   sales   at   auction   in- 
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creased  to  over  6%.  This  increase  was  the  direct 
result  of  the  operation  of  Order  No.  53.  Chula 
Vista  Mutual  Lemon  Association  has  regular 
customers  who  have  bought  from  it  year  in  and 
year  out  for  more  than  ten  years,  almost  ex- 
clusively, and  more  than  90%  of  the  lemons  sold 
in  fresh  fruit  form  are  sold  in  the  Southern 
states.  More  than  50%  of  the  fruit  handled  by 
the  Association  is  tree  ripe  when  picked.  Prior 
to  June  1,  1941,  this  Association  had  market 
outlets  for  all  of  its  merchantable  lemons.  The 
heaviest  demand  for  the  small  lemons  handled 
by  this  Association  is  in  April,  May  and  June. 
The  tree  ripe  lemons  handled  by  this  Associa- 
tion will  keep  in  storage  not  over  30  days,  after 
which  they  deteriorate  rapidly  and  decay  and 
become  unfit  for  market.  On  June  1,  1941,  this 
Association  had  about  150  cars  of  lemons  in 
storage.  It  had  orders  for  20  carloads  on  hand 
that  should  have  been  filled  the  week  pre- 
viously. [150]  It  was  that  far  behind  in  filling 
its  orders.  During  the  month  of  May,  1941,  the 
Association  was  shipping  about  17  or  18  cars 
a  week.  Its  allotment  for  the  second  week  in 
June  was  less  than  5  carloads.  For  the  third 
week  in  June  its  allotment  was  between  4  and 
5  carloads;  and  for  the  last  week  in  June  its 
allotment  was  between  4  and  5  carloads. 

''This    Association    began    complying    with 
Order  No.   53  in  the  week  beginning  July  6^ 
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1941,  It  lias  storage  capacity  for  between  160 
and  170  cars  which  was  adequate  for  it  to  oper- 
ate efficiently  under  conditions  existing  before 
Order  No.  53  became  e:ffective.  In  order  to  con- 
tinue to  operate  under  Order  No.  53  it  is  neces- 
sary that  this  Association  have  additional  stor- 
age to  the  extent  of  at  least  50  cars,  and  air  con- 
ditioning equipment  which  will  cost  more  than 
$50,000.00.  Otherwise,  it  will  be  unable  to  ship 
more  than  one-third  of  its  merchantable  lemons. 
"Operating  under  Order  No.  53  the  quality 
of  fruit  sent  to  market  is  inferior  to  the  quality 
of  the  fruit  shipped  when  the  Order  is  not  in 
effect.  The  reason  for  this  is  that  the  allotments 
given  to  this  Association  are  so  small  in  amount 
as  to  require  it  to  keep  fruit  in  storage  until 
it  has  begiui  to  deteriorate  and  until  shrinkage 
and  decay  have  set  in  in  substantial  amounts. 
Order  No.  53  has  required  this  Association  to 
eliminate,  either  by  dumping  or  sending  to  by- 
products, a  large  proportion  of  its  fruit,  which 
it  otherwise  could  and  would  have  sold  in  fresh 
fruit  form  interstate.  Order  No.  53  has  com- 
pelled this  Association  to  advise  its  customers 
of  its  inability  to  supply  their  orders  and  has 
resulted  in  its  customers  buying  lemons  from 
California  [151]  Fruit  Growers  Exchange, 
which  they  otherwise  would  have  bought 
from  it. 

"If  Order  No.  53  continues  in  effect,  it  will 
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result  in  California  Fruit  Growers  Exchange 
obtaining  a  complete  monopoly  of  tlie  market 
of  lemons  and  in  compelling  this  Association 
and  other  Associations  similarly  situated  to  re- 
tire from  business  as  lemon  handlers.  If  this 
Association  had  not  over-shipped  during  the 
month  of  June,  1941,  its  growers  would  not  have 
received  any  profit  for  the  past  season  from 
lemons  handled  by  Chula  Vista  Mutual  Lemon 
Association.  The  lemons  shipped  by  this  Asso- 
ciation in  interstate  commerce  during  the  month 
of  June,  1941,  were  sold  on  a  high  market  and 
if  this  Association  had  complied  with  Order 
No.  53  prior  to  the  week  beginning  July  6,  1941, 
it  would  have  had  to  eliminate  more  than  37 
cars  of  lemons  which  it  did,  in  fact,  ship  and 
sell  at  a  profit  to  its  growers.  This  Association 
sells  interstate  only  Fancy  or  First  Grade  and 
Choice  or  Second  Grade  lemons.  These  are  sold 
under  the  brands  of  "Gilt  Edge"  and  "Silver 
Lining",  respectively,  and  these  brands  of 
"Gilt  Edge"  and  "Silver  Lining",  together 
with  the  trade  names  for  similar  fruit  used  by 
Mutual  Orange  Distributors,  to-wit,  "Pure 
Gold"  and  "Silver  Seal"  have  become  well  and 
favorably  known  to  the  trade  which  desires  to 
continue  to  buy  the  lemons  handled  by  this 
Association,  and  which  would  continue  to  buy 
all  merchantable  lemons  of  this  Association 
were  it  not  prevented  from  so  doing  by  Order 
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No.  53.  The  greatest  asset  of  this  Association 
is  the  good  will  which  it  has  built  up  over  a 
period  of  years  and  which  has  resulted  in  the 
demand  for  lemons  handled  by  it  and  this 
asset  will  be  largely,  if  not  entirely,  lost  to  this 
Association  by  its  inability  [152]  to  fill  the 
requirements  of  its  regidar  customers  because 
of  the  limitation  of  shipments  under  Order  No. 
53.  The  type  of  lemons  handled  largely  by  this 
Association  differs  from  the  type  handled  by 
most  handlers,  in  that  small  size  lemons  must 
be  shipped  while  the  demand  is  heaviest  in  the 
Southern  states,  which  is  ordinarily  in  April, 
May  and  June  of  each  year.  Order  No.  53  does 
not  permit  of  sufficient  shipments  during  these 
months  to  enable  this  Association  to  dispose  of 
the  fruit  which  its  business  requires  that  it  dis- 
pose of  prior  to  July  1st  of  each  year,  whereas 
Associations  handling  larger  percentages  of 
green  lemons  and  larger  sized  lemons  have  their 
biggest  demand  and  best  prices  ordinarily  dur- 
ing the  months  of  July,  August  and  September 
of  each  year. 

"Hence,  Order  No.  53  discriminates  against 
this  Association,  in  that  it  treats  small  size  tree 
ripe  lemons  and  large  size  green  lemons  as 
though  they  were  the  same  product  with  the 
same  seasonal  outlets.  To  illustrate:  An  Asso- 
ciation having  10  carloads  of  freshly  picked 
dark  green  lemons  in  storage  on  April  1st  can 
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keep  those  lemons  in  storage  for  as  long  as  six 
months,  with  the  result  that  its  prorate  allot- 
ments are  based  upon  a  six  months'  storage 
life  of  these  10  cars,  thus  enabling  it  to  sell 
other  lemons  during  that  six  months  period  to 
the  extent  of  the  six  months'  storage  on  these 
10  cars,  whereas  Chula  Vista  Mutual  Lemon 
Association,  with  10  carloads  of  freshly  picked 
small  size  tree  ripes  in  storage  on  April  1st, 
must  sell  and  ship  all  of  those  lemons  by  May 
1st,  and  its  prorate  allotments  under  Order  No. 
53,  based  on  the  storage  life  of  these  10  car- 
loads of  tree  ripe  lemons,  would  permit  ship- 
ment of  other  lemons  for  only  30  days.  In  other 
words,  the  sto-  [153]  rage  of  green  lemons  con- 
stitutes a  base  for  allowance  of  allotments  under 
Order  No.  53  for  six  months,  whereas,  the 
storage  of  tree  ripe  lemons  constitutes  a  base 
for  allotments  for  only  one  month,  or  to  express 
it  differently;  assuming  one  carload  of  lemons 
can  be  shipped  each  week  against  10  carloads 
in  storage.  One  Association,  we  will  say,  has  10 
carloads  of  the  tree  ripes  in  storage,  which  will 
keep  4  weeks;  another  association  has  10  car- 
loads of  greens  in  storage,  which  will  keep  24 
weeks ;  and  as  against  these  10  carloads,  one  car- 
load a  week  can  be  shipped.  It  necessarily  fol- 
lows that  the  association  having  the  10  carloads 
of  tree  ripe  lemons  can  ship  against  them  4 
carloads,  whereas  the  association  having  10  car- 
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loads  of  greens  can  ship  against  thein  24  car- 
loads, or  six  times  as  much.  In  this  manner  not 
only  is  this  Association,  but  other  associations 
similarly  situated,  discriminated  against  by  Or- 
der No.  53  as  against  associations  handling 
larger  percentages  of  green  lemons.  Order  No. 
53  compelled  this  Association  to  send  to  by- 
products, or  othei'wise  eliminate,  more  than  75 
carloads  of  merchantable  fruit  from  July  6, 
1941,  to  October  31,  1941,  which  it  could  and 
would  otherwise  have  sold  in  interstate  com- 
merce at  a  profit  to  its  growers.  This  Associa- 
tion's average  storage  of  lemons  as  of  Septem- 
ber 1,  1935,  to  1940,  inclusive,  was  6193  boxes, 
whereas  on  September  1,  1941,  because  of  the 
limitations  on  sales  and  shipments  made  requi- 
site by  Order  No.  53,  it  had  53,150  boxes  in 
storage.  Its  average  July  and  August  returns 
to  growers  in  1941  was  $3.04  per  hundred 
pounds,  while  its  average  returns  to  growers 
for  September  and  October,  1941,  was  $1.35 
per  hundred  pounds.  Had  it  been  allowed  to 
ship  the  53,150  [154]  boxes  amounting  to  2,498,- 
000  pounds  in  July  and  August  when  its  trade 
was  demanding  this  fruit,  it  would  have  re- 
turned to  its  growers  for  those  two  months  an 
additional  $75,000.00. 

"The  Se])tember  and  October  returns  on 
29,400  storage  boxes,  which  this  Association  was 
not  allowed  to  ship  under  Order  No.  53  and 
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which  it  could  and  otherwise  would  have 
shipped,  returned  approximately  $18,000.00. 
20,000  storage  boxes  of  culls  were  salvaged 
which  brought  a  return  of  approximately  $11,- 
000.00.  The  net  loss  was  approximately  $45,- 
000.00.  The  better  prices  are  obtained  at  private 
sale  markets  for  carloads  of  straight  sizes,  that 
is  to  say,  carloads  where  there  are  not  more 
than  2  sizes  included;  such,  for  instance,  as 
300 's  and  360 's  and  432 's,  or  straight  cars  of 
490 's  and  smaller.  Order  No.  53  has  a  necessary 
and  natural  tendency  to,  and  does,  in  fact,  pre- 
vent, in  most  instances,  the  shipments  of  car- 
loads of  straight  sizes  or  of  two  sizes. 

"Except  in  the  Southern  markets  in  the 
months  of  April,  May  and  June,  medium  size 
lemons,  that  is  to  say,  300 's  and  360 's,  bring 
the  best  prices.  There  is  a  natural  and  neces- 
sary shrinkage  in  size  of  lemons  in  storage. 
Lemons  larger  than  300 's  shrink  to  a  medium 
size  which  increases  the  per  box  price,  for  in- 
stance ;  252  's  which  is  the  next  size  larger  than 
300 's,  usually  brings  from  50  cents  to  a  dollar 
a  box  less  on  the  market  than  300 's  and  252 's 
will  normally  shrink  in  storage  to  300 's  in 
about  60  days,  thereby  increasing  the  market 
value  per  box  from  50  cents  to  a  dollar  a  box. 
On  the  other  hand,  432 's  will  normally  shrink 
in  storage  to  490 's  within  30  days  with  a  result- 
ing depreciation  in  price  of  from  50  cents  to 
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a  dollar  a  box.  So  also,  490 's  will  [155]  shrink 
to  540 's  when  in  storage  for  30  days,  with  a 
similar  depreciation.  540 's  and  smaller,  with 
similar  shrinkage,  are  usnally  not  marketable 
at  all.  The  market  for  small  size  lemons,  that 
is  to  say,  lemons  smaller  than  360 's,  in  sub- 
stantial quantities  is  limited  to  about  four 
months  a  year,  that  is  to  say,  April,  May,  June 
and  July,  during  which  months  small  size 
lemons  ordinarily  bring  better  prices  than  large 
size  lemons,  whereas  there  is,  throughout  the 
year,  a  more  or  less  steady  demand  for  300 's 
and  360 's. 

"These  facts  further  illustrate  and  empha- 
size the  discrimination  created  by  and  inherent 
in  Order  No.  53  as  against  small  size  and  tree 
ripe  lemons.  Small  size  tree  ripe  lemons,  such 
as  are  handled  by  this  Association,  because  of 
their  short  storage  life  and  the  limited  period 
in  which  they  can  be  marketed  and  sold  and  be- 
cause of  the  shrinkage  which  occurs  in  storage, 
constitute  practically  a  perishable  fruit  similar 
to  peaches,  apricots  and  other  deciduous  fruits, 
which  has  to  be  shipped  almost  immediately 
after  picking.  Order  No.  53,  nevertheless, 
groups  this  type  of  lemons  with  green  lemons 
which  can  be  kept  in  storage  for  as  long  as  six 
months  and  which  can  be  marketed  to  advan- 
tage through  the  year.  Thus  Order  No.  53,  in 
effect,  regulates  the  marketing  of  two  different 
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types  of  crops  under  one  proration  plan,  which 
two  types  of  crops  do  not,  in  fact,  compete 
with  each  other,  and  which  it  is  neither  prac- 
ticable nor  fair  to  include  within  one  prorate 
order  or  plan,  and  which  is  not  contemplated  or 
permitted  by  the  Act.  It  costs  just  as  much  to 
grow  a  small  tree  ripe  lemon  as  it  does  to  grow  a 
large  size  green  lemon,  but  the  natural  and 
necessary  effect  of  Order  No.  53  is  to  [156] 
permit  the  shipment  of  much  larger  quantities 
of  green  lemons  than  of  tree  ripe  lemons,  par- 
ticularly small  tree  ripe  lemons,  regardless  of 
market  demands.  This  also  results  in  a  discrim- 
ination against  growers  and  handlers  of  tree 
ripe  lemons. 

'^For  the  week  beginning  June  1,  1941,  the 
Secretary  of  Agriculture,  pursuant  to  recom- 
mendations of  the  Lemon  Administrative  Com- 
mittee, fixed  the  allotment  of  Chula  Vista  Mu- 
tual Lemon  Association  at  2673  packed  boxes." 

'^Similarly,  for  the  week  beginning  June  8, 
1941,  the  allotment  of  this  Association  was 
fixed  at  1959  packed  boxes. 

''Similarly  for  the  week  beginning  June  15, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2206  packed  boxes. 

"Similarly,  for  the  week  beginning  June  22, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2307  packed  boxes,  which  was  subsequently 
changed  to  2402  boxes. 
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"Similarly,  for  the  week  beginning  Jmic  29, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2555  packed  boxes. 

"Similarly,  for  the  week  beginning  July  6, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2149  packed  boxes. 

"Similarly,  for  the  week  beginning  July  13, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2281  packed  boxes. 

"Similarly,  for  the  week  beginning  July  20, 
1941,  the  allotment  of  this  Association  was  fixed 
at  1959  packed  boxes. 

"Similarly,  for  the  week  beginning  July  27, 
1941,  [157]  the  allotment  of  this  Association 
was  fixed  at  3537  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
3,  1941,  the  allotment  of  this  Association  was 
fixed  at  3176  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
10,  1941,  the  allotment  of  this  Association  was 
fixed  at  4009  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
17,  1941,  the  allotment  of  this  Association  was 
fixed  at  1836  packed  boxes." 

"Similarly,  the  Secretary  has  fixed  allot- 
ments of  this  Association  for  each  week  sub- 
sequent to  the  week  ending  August  24,  1941, 
in  varying  amounts,  for  which  certificates  of 
allotments  and  certificates  of  adjusted  allot- 
ments haA^e  been  issued  by  said  Committee.  At 
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no  time  have  the  allotments  fixed  for  this  Asso- 
ciation been  sufficient  in  amount  to  enable  it 
to  fill  the  requirements  of  its  customers  or  to 
market  the  merchantable  lemons  which  it  had 
available  for  marketing  in  interstate  commerce 
and  which  it  could  and  would  otherwise  have 
marketed." 


WARD  DANIELS, 

called  as  a  witness  on  behalf  of  the  defendants  tes- 
tified as  follows: 

I  reside  at  Ventura,  California;  I  am  Manager 
of  the  Ventura  County  Orange  and  Lemon  Associa- 
tion, one  of  the  defendants  herein,  and  have  been 
engaged  in  that  occupation  eleven  years. 

The  Court :  Is  it  stipulated  it  may  be  deemed  as 
read,  and  become  part  of  the  record  without  read- 
ing it? 

In  fact,  the  court  will  so  order. 

(The  statement  deemed  read  into  the  record 
is  as  follows:)   [158] 

"We  offer  to  prove  by  this  witness  the  fol- 
lowing facts: 

"Ventura  County  Orange  and  Lemon  Asso- 
ciation has  sufficient  storage  capacity  in  its 
lemon  packing  house  at  Montalvo,  Ventura 
County,  California,  for  about  350  cars  of  lem- 
ons. The  packing  house  at  Montalvo  handles 
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only  lemons.  When  Order  No.  53  went  into 
effect  in  April,  1941,  this  Association  had  a 
storage  capacity  of  only  105  cars,  which  was 
sufficient  to  enable  it  to  operate  economically 
and  successfully  under  the  method  of  operation 
in  effect  prior  to  Order  No.  53.  The  increased 
storage  has  been  taken  care  of  by  the  erection 
of  a  new  building  and  the  installation  of  addi- 
tional equipment,  the  construction  of  said  build- 
ing being  commenced  in  March,  1941,  and  being 
made  necessary  solely  by  reason  of  the  anticipa- 
tion of  volume  proration  of  a  federal  order.  The 
construction  and  installation  was  sufficiently 
finished  on  May  24,  1941,  to  permit  of  the  use 
of  the  additional  storage  facilities,  but  packing 
operations  did  not  begin  in  the  enlarged  plant 
until  July,  1941. 

"The  expense  of  the  additional  construction 
and  installation  made  necessary  by  the  antici- 
pated Proration  Order  and  made  necessary  by 
Order  No.  53  was  approximately  $132,000.00. 
''The  aditional  storage  was  required  to  oper- 
ate under  Order  No.  53  because  at  certain  peri- 
ods of  the  year  lemon  picks  of  growers,  whose 
lemons  are  handled  by  Ventura  County  Lemon 
and  Orange  Association,  are  much  heavier  than 
at  other  times  and  the  amount  of  fruit  which 
the  Association  is  permitted  to  ship  under  Or- 
der No.  53  is  not  sufficient  to  take  care  of  all 
marketable  fruit  being  picked  or  of  all  market- 
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able   fruit  for  wliicli   orders   [159]   have  been 
received. 

"Under  Order  No.  53  it  is  necessary  to  keep 
lemons  in  storage  for  a  longer  period  of  time 
than  it  was  previously  necessary  to  keep  them. 
The  keeping  of  lemons  in  storage  for  a  longer 
period  of  time  than  was  customary  or  necessary 
under  the  marketing  methods  used  before  Order 
No.  53  became  effective,  which  marketing  meth- 
ods were  modern  and  efficient,  has  resulted  in 
deterioration  in  much  of  the  fruit  before  it 
could  be  shipped.  While  dark  green  lemons 
will  keep  in  storage  six  months,  it  is  advisable 
to  ship  them  as  soon  as  they  are  cured  in  order 
that  they  may  reach  the  consumer  while  the 
fruit  still  has  plenty  of  life  left  in  it.  If  dark 
green  lemons  are  shipped,  that  is  to  say,  lemons 
which  are  dark  green  when  picked,  after  being 
in  storage  for  six  months,  there  is  little  life 
left  in  them  when  they  reach  the  consumer. 
When  we  refer  to  'Consumer'  and  'Market'  we 
are  referring  to  lemons  which  are  shipped  in 
interstate  commerce  and  not  those  consumed 
locally  in  the  State  of  California. 

"Ventura  County  Lemon  and  Orange  Associ- 
ation is  a  cooperative  marketing  corporation, 
engaged  in  the  business  of  packing  and  selling 
lemons  through  Mutual  Orange  Distributors  in 
interstate  commerce  since  1932.  It  handles  lem- 
ons for  more  than  one  hundred  growers,  having 
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approximately  a  producing  acreage  of  two  thou- 
sand acres.  Lemons  can  only  practically  and 
economically  be  packed  and  shipped  in  less  than 
carload  lots  when  shipped  with  other  citrus 
fruits,  which  frequently  cannot  be  done.  Ven- 
tura County  Lemon  and  Orange  Association 
cannot  compete  successfully  with  other  handlers 
or  compete  with  other  handlers  at  all,  if  it  is  not 
[160]  permitted  to  pack  and  ship  at  least  three 
carloads  at  a  time,  and  frequently  it  is  neces- 
sary to  pack  at  least  four  or  five  carloads  at 
a  time,  depending  upon  sizes  and  grades  of 
lemons  on  hand  and  the  market  demand. 

''When  limited  in  our  shipments,  as  we  have 
been  under  Order  No.  53,  there  have  been  many 
times  when  we  have  not  been  able  to  pack  and 
ship  the  number  of  cars  necessary  in  order  to 
operate  on  a  sound,  economical  or  practical 
basis,  with  a  resulting  loss  of  fruit  and  of  profits 
to  our  growers  by  reason  of  the  necessity  of 
rehandling  fruit  and  because  of  increased  de- 
terioration and  decay.  To  illustrate:  Assume, 
as  has  often  been  the  case,  that  we  have  an 
order  from  Boston  for  a  carload  of  first  grade 
300 's  and  larger,  or  406  packed  boxes.  It  would 
be  necessary  for  us  to  pack  at  least  1100  stan- 
dard boxes  to  get  these  406  boxes.  If  we  take 
the  fig-ure  of  1100  packed  boxes  necessary  to 
obtain  a  carload  of  first  grade  300 's  and  larger, 
there  would  be  left  694  boxes  of  various  grades 
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and  sizes.  Based  upon  our  experience  and  the 
average  run  of  lemons  handled  by  our  houses, 
these  694  boxes  would  be  of  such  grades  and 
sizes  as  to  necessitate  the  packing  of  approxi- 
mately three  and  one-half  or  more  cars  in 
order  to  obtain  sufficient  quantities  of  grades 
and  sizes  to  be  segregated  into  carloads  in  order 
to  meet  market  demands.  This  illustration  is 
typical  of  packing  operations  in  our  house.  In 
other  words,  it  would  be  necessary  to  pack  six 
carloads  in  order  to  fill  the  Boston  order  and 
to  avoid  rehandling  of  the  lemons  left  over. 

''In  packing  lemons  for  market,  we  first 
take  a  storage  box  and  dump  the  contents  onto 
a  moving  belt  and  from  there  on  to  a  conveyor 
into  the  waxing  machine.  [161]  From  the  waxer 
it  goes  on  to  a  grading  table  and  all  sizes  and 
grades  in  the  storage  box  go  on  to  this  table. 
They  are  there  separated  according  to  grades, 
standards  or  third  grade  fruit  and  culls  being 
taken  out  first  and  sent  to  by-products;  choice 
or  second  grade  is  put  on  another  moving  belt 
and  fancy  or  first  grade  fruit  is  permitted  to  go 
through  on  the  original  belt.  Both  first  and  sec- 
ond grade  fruit  is  packed  and  ordinarily  all 
sizes  are  packed.  As  the  lemons  come  from  the 
grader  onto  the  packing  belt  they  are  packed, 
but  it  is  not  practicable,  in  order  to  fill  an 
order  for  300 's  and  larger  first  grade  lemons, 
to  pack  only  those  grades  and  sizes  for  the 
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reason  that  the  fruit  which  did  not  meet  the  re- 
quirements of  this  order  would  have  to  be  put 
back  in  storage  and  rehandled,  which  increases 
decay  and  deterioration  with  a  consequent  loss 
of  market  value,  and  this  also  adds  to  the  ex- 
pense of  handling.  Before  we  were  compelled 
by  Order  No.  53  to  change  our  packing  and 
shipping  methods,  less  than  two  per  cent  of  the 
fruit  sent  over  the  grader  was  returned  to 
storage.  This  percentage  has  been  necessarily 
increased  by  the  operation  of  Order  No.  53  and 
has  at  times  been  as  high  as  fifty  per  cent.  Of 
this  fruit  returned  to  storage  a  large  part, 
which  would  otherwise  be  merchantable,  either 
has  to  be  sent  to  by-products  or  decays  before 
it  can  be  shipped. 

^' There  is  also  a  shrinkage  in  the  weight  and 
size  of  this  fruit  because  of  the  prolonged 
storage,  which  proportionately  decreases  the  re- 
turns to  the  growers.  The  rehandling  of  lemons 
more  than  doubles  the  handling  cost. 

"Order  No.  53  has  compelled  us  to  keep  our 
fruit  [162]  in  storage  beyond  the  time  when 
it  was  in  the  best  condition  to  market  and 
would  bring  the  best  prices.  Under  the  opera- 
tion of  this  Order,  the  growers,  whose  lemons 
are  handled  by  Ventura  County  Orange  and 
Lemon  Association,  have  made  and  will  make 
less  money  that  they  would  have  made  or  would 
make  if  there  were  no  such  limitation  on  ship- 


200  La  Verne  Co-op.  Citrus  Assn.,  et  al. 

(Testimony  of  Ward  Daniels.) 

ments.  To  illustrate  this :  In  the  month  of  May, 
1941,  we  packed  fifty-three  per  cent  out  of  10,- 
000  storage  boxes.  After  the  prorate  went  into 
effect,  with  the  same  quality  of  fruit,  out  of 
10,000  storage  boxes  we  packed  only  thirty- 
three  per  cent,  because  the  necessity  for  holding 
the  fruit  in  storage,  due  to  limitations  on  our 
shipments  effected  by  Order  No.  53,  reduced  its 
quality  and  grade. 

"The  percentage  of  fruit  sent  to  by-products 
and  eliminated,  as  well  as  the  percentage  of 
intrastate  sales,  has  substantially  increased 
since  June  1,  1941.  This  witness  has  prepared 
a  tabulation  taken  from  the  records  of  Ventura 
County  Orange  and  Lemon  Association,  show- 
ing packed  box  shipments  interstate,  intrastate 
sales,  by-products  disposals  and  elimination  for 
the  year  beginning  November  1,  1940,  and  also 
segTegated  as  to  that  period  of  the  year  from 
November  1,  1940,  to  May  31,  1941,  inclusive, 
and  that  period  from  June  1,  1941,  to  Novem- 
ber 1,  1941;  that  is  to  say,  to  and  including 
October  31,  1941.  Total  filled  boxes  received 
which,  for  convenience  has  been  converted  to 
packed  boxes,  for  the  season  beginning  Novem- 
ber 1,  1940,  was  235,094.  Total  packed  boxes 
disposed  of  in  fresh  fruit  from  and  to  by- 
products, as  well  as  that  eliminated  by  dumping, 
totaled  230,817  boxes.  Additional  shrinkage  and 
decay,  not  included  in  the  items  of  interstate 
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ship-  [163]  ments,  intrastate  sales,  by-prodiiets 
and  elimination,  amounted  to  4277  boxes  for 
the  year.  152,909  i)acked  boxes  were  sold  in 
interstate,  representing-  66.247%  of  the  total 
of  230,817  packed  boxes;  21,661,  or  9.384%, 
were  sold  intrastate;  53,783,  or  23.301%,  went 
to  by-products;  and  2,464,  or  1.068%,  were  elim- 
inated by  dumping.  For  the  period  from  No- 
vember 1,  1940,  to  May  31,  1941,  88,156  boxes, 
or  80.701%,  were  disposed  of  interstate 
as  against  64,753,  or  53.260%,  for  the  period 
from  June  1  to  October  31,  inclusive.  From  No- 
vember 1  to  May  31,  1,313  boxes,  or  1.202%, 
were  sold  intrastate  as  against  20,348  boxes, 
or  16.736%),  from  June  1  to  October  31,  in- 
clusive. From  November  1,  1940,  to  May  31, 
1941,  18,044  boxes,  or  16.5187o,  were  sent  to 
by-products,  as  against  35,739,  or  29.396%,  for 
the  period  from  June  1  to  October  31,  inclu- 
sive. From  November  1,  1940,  to  May  31,  1941, 
1725  boxes,  or  1.579%,  were  eliminated  by 
dumping,  as  against  739  boxes,  or  .068%,,  for 
the  period  from  June  1  to  October  31,  inclusive. 
Of  the  total  of  230,817  boxes,  109,238  were  dis- 
posed of  either  by  interstate  or  intrastate  sales 
or  by-products  disposal  or  elimination,  from 
November  1,  1940,  to  May  31,  1941,  and  121,579 
boxes  during  the  period  from  June  1,  to  Octo- 
ber 31,  1941.  The  increase  in  percentage  of  in- 
trastate sales  after  November  1,  1941,  is  directly 
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ascribable  to  the  operation  of  Order  No.  53. 
Likewise,  the  increase  in  percentage  of  dis- 
posal of  fruit  to  by-products  was  occasioned  by 
the  operation  of  that  Order.  Normally,  the  per- 
centage of  by-products  disposal  would  have 
been  greater  during  the  period  from  November 
1  to  May  31,  than  the  percentage  of  disposal 
during  the  subsequent  period  for  the  season. 
When  Order  No.  53  became  [164]  operative  on 
the  first  of  June,  1941,  Ventura  County  Orange 
and  Lemon  Association  had  on  hand  more  stand- 
ing orders  than  it  could  fill,  even  without  a 
prorate.  It  then  had  a  backlog  of  at  least  15 
orders.  All  orders  were  received  through  Mu- 
tual Orange  Distributors,  the  selling  agency, 
.  and  many  of  these  orders  were  for  one  or  more 
carloads  a  week  in  some  instances  during  the 
remainder  of  the  season  and  generally  during 
the  months  of  June,  July,  August  and  Sep- 
tember. 

"Ventura  County  Orange  and  Lemon  Associ- 
ation has  built  up  an  interstate  trade  over  a 
period  of  many  years  with  regular  customers 
who  prefer  the  fruit  handled  by  this  Associa- 
tion and  whose  trade  has  become  familiar  with 
the  trade  and  brand  names  of  the  lemons 
handled  by  this  Association.  In  order  to  fill 
the  orders  of  these  customers,  it  is  necessary 
that  shipments  move  to  market  in  accordance 
with  their  demands.  In  order  to  supply  the  de- 
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mand  of  its  customers,  this  Association  must 
know  several  weeks,  and  sometimes  months,  in 
advance  of  the  volume  it  is  going  to  be  able  to 
supply.  This  type  of  operation  is  radically 
different  from  sales  at  auction. 

"Following  the  effective  date  of  Order  No. 
53,  the  Secretary  of  Agriculture,  acting  upon 
the  recommendations  of  the  Lemon  Administra- 
tive Committee,  fixed  the  total  quantity  of 
lemons  which  might  be  handled  in  the  current 
of  interstate  commerce  for  the  weekly  period 
beginning  June  1,  1941,  at  263,900  packed  boxes 
and  the  allotment  of  this  Association  at  3251 
packed  boxes. 

"Similarly,  for  the  week  beginning  June  8, 
1941,  the  Secretary  fixed  the  total  quantity  at 
233,450  packed  boxes,  and  the  allotment  of  this 
Association  at  2876  pack-  [165]  ed  boxes,  which 
allotment  was  subsequently  adjusted  to  2733 
packed  boxes  by  deducting  143  boxes  for  al- 
leged over-shipment. 

"Similarly,  for  the  week  beginning  June  15, 
1941,  the  Secretary  fixed  the  total  quantity  at 
223,300  packed  boxes  and  the  allotment  of  this 
Association  at  2802  packed  boxes. 

"Similarly,  for  the  week  beginning  June  22, 
1941,  the  Secretary  fixed  the  total  quantity  at 
233,450  packed  boxes,  or  575  cars,  and  the  al- 
lotment of  this  Association  at  2930  packed 
boxes.  '  i 
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"On  June  24,  1941,  on  the  recommendation  of 
said  Committee,  the  Secretary  increased  the 
total  quantity  for  the  week  beginning  June  22nd 
from  575  to  700  cars  and  the  allotment  of  this 
Association  to  3567  packed  boxes,  which  was 
subsequently  adjusted  to  3161  boxes  for  alleged 
over-shipments  of  406  packed  boxes. 

"Similarly,  for  the  week  beginning  June  29, 
1941,  the  Secretary  fixed  the  total  quantity  at 
243,600  packed  boxes,  and  the  allotment  of  this 
Association  at  2828  packed  boxes. 

"On  July  2,  1941,  on  the  recommendation  of 
said  Committee,  the  Secretary  increased  the 
total  quantity  fixed  for  the  week  beginning 
June  29,  1941,  from  600  to  700  cars,  and  the 
allotment  of  this  Association  to  3300  packed 
boxes,  which  was  subsequently  adjusted  to  3581 
packed  boxes,  for  an  under-shipment  of  281 
boxes  the  previous  week. 

"Similarly,  for  the  week  beginning  July  6, 
1941,  the  Secretary  fixed  the  total  quantity  at 
284,200  packed  boxes,  and  the  allotment  of  this 
Association  at  3300  packed  boxes,  which  was 
subsequently  adjusted  to  3227  [166]  by  deduct- 
ing 73  boxes  for  an  alleged  over-shipment. 

"Similarly,  for  the  week  beginning  July  13, 
1941,  the  Secretary  fixed  the  total  quantity  at 
263,900  packed  boxes,  and  the  allotment  of  this 
Association  at  3068  boxes,  which  allotment  was 
subsequently  adjusted  to  3265  boxes  because  of 
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an  under-shipment  of  177  boxes  in  the  previous 
week. 

''Similarly,  for  the  week  beginning  July  20, 
1941,  the  Secretary  fixed  the  total  quantity  at 
233,450  packed  boxes,  and  the  allotment  of  this 
Association  at  2731  packed  boxes,  which  allot- 
ment was  subsequently  changed  to  2703  packed 
boxes  because  of  an  alleged  over-shipment  of 
28  packed  boxes. 

"Similarly,  for  the  week  beginning  July  27, 
1941,  the  Secretary  fixed  the  total  quantity  at 
223,300  packed  boxes,  and  the  allotment  of  this 
Association  at  2930  packed  boxes. 

"On  July  29,  1941,  on  the  recommendation  of 
said  Committee,  the  Secretary  increased  the 
total  quantity  fixed  for  the  week  beginning  July 
27th  from  550  cars  to  700  cars,  and  the  allot- 
ment of  this  Association  to  3729  packed  boxes, 
which  was  subsequently  changed  to  1370  boxes 
because  of  an  under-shipment  of  77  boxes  in 
the  previous  week  and  a  loan  made  by  this  As- 
sociation to  La  Verne  Cooperative  Citrus  Asso- 
ciation of  2436  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
3,  1941,  the  Secretary  fixed  the  total  quantity 
at  243,600  packed  boxes,  and  the  allotment  of 
this  Association  at  3196  packed  boxes. 

"On  August  5,  1941,  on  the  recommendation 
of  said  Committee,  the  Secretary  increased  the 
total   quantity   fixed   for   the   week   beginning 
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August  3,  1941,  from  600  [167]  to  700  cars,  and 
the  allotment  of  this  Association  at  3729  packed 
boxes,  which  was  subsequently  changed  to  3133 
packed  boxes  to  allow  for  a  return  of  1218 
packed  boxes  loaned  to  LaVerne  Cooperative 
Citrus  Association,  less  an  alleged  over-ship- 
ment of  94  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
10,  1941,  it  subsequently  fixed  the  total  quan- 
tity at  284,200  packed  boxes  and  the  allotment 
of  this  Association  at  4704  packed  boxes,  which 
allotment  was  subsequently  adjusted  to  5865 
boxes  to  allow  for  an  alleged  under-shipment 
of  406  packed  boxes  and  loan  paid  back  by 
La  Yerne  Cooperative  Citrus  Association  of 
1218  packed  boxes,  less  borrowings  paid  back  of 
57  packed  boxes  and  less  an  alleged  forfeit  of 
406  packed  boxes. 

"Similarly,  for  the  week  beginning  August 
17,  1941,  the  Secretary  fixed  the  total  quantity 
at  162,400  packed  boxes  and  the  allotment  of 
this  Association  at  2688  packed  boxes,  which 
was  subsequently  adjusted  to  3731  packed  boxes 
to  allow  for  1218  packed  boxes  loaned  to  La 
Verne  Cooperative  Citrus  Association  less  al- 
leged over-shipment  of  175  packed  boxes. 

"Similarly,  the  Secretary  of  Agriculture  has 
fixed  total  quantities  and  the  allotments  of  this 
Association  for  each  week  subequent  to  the 
week    ending    August    24,    1941,    in    varying 
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amounts,  for  which  certificates  of  allotment  and 
certificates  of  adjusted  allotment  have  been 
issued  by  the  Lemon  Administrative  Committee. 

"The  allotments  given  Ventura  County 
Orange  &  Lemon  Association  for  each  week  be- 
ginning with  June  1,  1941,  to  and  including  the 
week  beginning  August  17,  1941,  as  compared 
to  the  total  quantities  permitted  to  be  shipped 
each  week  under  Order  No.  53,  are  typical  of 
the  [168]  amount  of  allotment  as  compared  to 
total  quantities  permitted  to  be  shipped  during 
the  operation  of  Order  No.  53. 

"The  natural  and  necessary  result  of  the  lim- 
itation of  shipments  under  Order  No.  53,  inso- 
far as  this  Association  is  concerned,  has  been, 
is,  and  will  continue  to  be,  during  the  operation 
of  Order  No.  53,  to  require  this  Association  to 
eliminate  from  interstate  fresh  fruit  trade 
channels  large  quantities  of  merchantable  lem- 
ons, which  it  could,  and  otherwise  would  sell 
and  ship  in  interstate  commerce,  at  prices  which 
would  return  a  profit  to  the  growers ;  and  Order 
No.  53,  as  operated  and  as  intended  to  operate, 
has  caused,  is  causing,  and  will  cause  the  loss 
of  many  thousands  of  dollars  to  this  Associa- 
tion and  its  grower  members. 

"This  is  inherent  in,  and  the  necessary  re- 
sult of  any  limitation  on  shipments  in  inter- 
state commerce  on  the  basis  (^f  weekly  or  bi- 
weekly allotments,  and  any  limitation  on  quan- 
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tities  which  may  be  shipped,  with  correspond- 
ing prorate  allotments  to  this  association,  will 
have  the  same  effect,  unless  the  total  quanti- 
ties permitted  to  be  shipped  under  Order  No. 
53  are  fixed  by  the  Secretary  of  Agriculture  for 
each  week  in  sufficient  amounts  to  permit  of  a 
free  movement  of  lemons  in  interstate  com- 
merce, which  is  contrary  to  the  purpose,  in- 
tent and  theory  of  Order  No.  53. 

''During  the  period  from  June  1,  1941,  to 
August  31,  1941,  Ventura  County  Orange  & 
Lemon  Association  received  allotments  totaling 
52,375  packed  boxes,  or  129  carloads.  During 
the  same  period  this  Association  received  orders 
for  more  than  100  carloads  of  lemons  which  it 
was  unable  to  fill.  During  the  same  period  this 
[169]  Association  had  on  hand  merchantable 
lemons  which  it  could  and  would  have  used  to 
fill  such  orders  to  the  extent  of  more  than  60 
carloads,  but  which  it  was  prevented  from  sell- 
ing and  shipping  in  interstate  commerce  by 
reason  of  the  operation  of  Order  No.  53.  All 
of  said  lemons  could  have  been  sold  by  this 
Association  at  prices  which  would  have  re- 
turned a  substantial  profit  to  the  growers,  but 
by  reason  of  the  limitations  placed  upon  this 
Association  in  its  marketing  of  lemons  by  Or- 
der No.  53  it  was  compelled  to,  and  did  divert 
such  lemons  to  by-products,  with  a  consequent 
loss  to  its  growers  of  many  thousands  of  dol- 
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lars.  The  highest  price  paid  for  by-products 
fruit  during  the  months  of  June,  July  and 
August,  1941,  was  equivalent  to  80  cents  a 
packed  box  less  a  handling  charge  of  25  cents 
a  packed  box,  which  was  less  than  one-half  of 
the  cost  of  production,  including  picking  and 
hauling. 

"Ventura  County  Orange  and  Lemon  Associ- 
ation sells  less  than  two  per  cent  of  its  lemons 
at  auction  and  approximately  eighty  per  cent 
on  order.  It  sells  interstate  only  first  grade  or 
fancy  and  choice  or  second  grade  lemons,  which 
are  sold  through  Mutual  Orange  Distributors 
under  the  respective  trade  names  of  'Pure  Gold' 
and  'Silver  Seal'  and  under  the  first  grade 
brands  of  'Grolden  Acres'  and  'Good  Advice' 
and  second  grade  brand  of  'Silver  Craft'.  In 
order  to  return  a  per  box  profit  to  our  growers 
it  is  necessary  to  sell  lemons  interstate  at  an 
average  f.o.b.  return  of  $3.00  per  box.  The 
operation  of  Order  No.  53  has  substantially  in- 
creased the  costs  to  the  growers,  whose  lemons 
are  handled  b}^  Ventura  County  Orange  and 
Lemon  Association  and  reduced  their  returns 
correspondingly.  The  cost  of  operation  [170] 
has  been  increased  by  the  necessity  of  handling 
fruit  more  than  once,  the  requirement  of  larger 
storage,  the  necessity  for  keei)ing  an  operatijig 
force  on  hand,  which,  without  the  prorate, 
could  operate  six  days  a  week,  but  under  the 
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limitations  of  the  prorate  actually  operates  in 
packing  operations  three  to  four  days  a  week. 
This  increased  labor  expense  alone  approxi- 
mates $40.00  a  day. 

"By  reason  of  the  limitations  on  its  opera- 
tions affected  by  Order  No.  53,  Ventura  County 
Orange  and  Lemon  Association  and  its  growers 
have  lost  and  are  losing  regular  customers  who 
are  compelled  to  purchase  lemons  from  other 
handlers. 

"The  only  competitor  of  Mutual  Orange  Dis- 
tributors and  its  member  houses,  including  this 
Association,  with  a  sufficient  volume  of  lemons 
and  sufficient  prorate  allotments  and  without 
sufficient  private  sale  outlets  to  dispose  of  its 
lemons  otherwise  than  by  auction  sales,  is  Cal- 
ifornia Fruit  Growers  Exchange,  which  con- 
trols approximately  ninety  per  cent  of  the  total 
product  in  the  United  States.  The  natural  and 
necessary  effect  of  Order  No.  53  is  to  take  away 
from  this  Association  its  regular  customers  and 
compel  its  customers  to  purchase  their  lemons 
from  California  Fruit  Growers  Exchange. 

"The  ultimate  effect  of  Order  No.  53,  if 
continued  in  operation,  will  be  to  force  all 
handlers  out  of  business,  except  California 
Fruit  Growers  Exchange,  and  create  in  that 
Exchange  a  complete  monopoly  in  the  handling 
of  lemons. 

"Said  Order  will  also  compel  this  Associa- 
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tion  to  sell  a  larger  percentage  of  its  lemons 
through  the  auction  markets  with  a  resulting 
loss  of  net  returns  [171]  to  the  growers,  for  the 
reason  that  the  limitation  on  shipments  effected 
by  Order  No.  53  prevents  this  Association  from 
filling  orders  and  from  advising  its  regular 
customers  that  it  will  be  able  to  fill  their  orders. 

"About  ninety-five  percent  of  the  fruit  sold 
interstate  at  auction  is  fruit  handled  by  Cali- 
fornia Fruit  Growers  Exchange  whose  brand 
and  trade  names  are  established  on  the  auctions 
and  which  has  developed  an  auction  demand 
which  enables  it  to  receive  higher  prices  at 
auction  sales  than  prices  which  are  received  by 
competitors,  including  this  Association,  whose 
brand  and  trade  names  have  not  been  exploited 
by  means  of  the  auctions. 

"This  requires  the  growers  whose  lemons  are 
handled  by  this  Association  and  other  handlers 
not  affiliated  with  the  California  Fruit  Growers 
Exchange,  to  compete  with  that  Exchange  in  the 
sale  of  lemons  to  buyers  who  have  purchased 
from  the  California  Fruit  Growers  Exchange 
over  a  period  of  years,  at  the  same  time  losing- 
trade  outlets  which  this  Association  and  other 
non-Exchange  handlers  have  developed  over  a 
period  of  years. 

"This  witness  has  caused  to  be  prepared 
under  his  supervision  from  the  records  of  Ven- 
tura County  Orange  and  Lemon  Association  a 
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statement  showing  the  amount  of  lemons  in 
storage  on  the  first  day  of  September  for  each 
of  the  3^ears  1935  to  1941,  inclvisive.  He  has 
caused  to  be  prepared  under  his  supervision 
from  the  records  of  this  Association  a  tabula- 
tion showing  interstate  sales,  intrastate  sales, 
by-products  disposal,  and  elimination,  together 
with  the  amount  of  packed  boxes  handled  and 
disposed  of  and  also  shrinkage  and  decay  for 
the  season  [172]  beginning  November  1,  1940, 
and  ending  October  31,  1941.  These  we  offer  in 
evidence. 

''Until  the  prorate  went  into  effect  under 
Order  No.  53  this  Association  has  been  able  to 
dispose  of  all  of  its  merchantable  lemons  in 
interstate  business  to  regular  customers.  An 
occasional  car  which  could  not  be  economically 
packed  in  grades  and  sizes  to  meet  customers' 
demands  was  sent  to  auction  and  cars  were 
occasionally  rolled  for  the  same  reason.  By 
rolling,  I  mean  shipping  carloads  of  fruit  with- 
out advance  order  to  destinations  outside  of  the 
State  of  California,  where  it  is  anticipated  they 
can  be  disposed  of  profitably. 

"This  Association  does  not  make  a  practice 
of  rolling  cars,  but  as  explained  it  is  necessary 
to  pack  fruit  in  addition  to  that  required  to 
fill  orders  and  fruit  thus  packed  may  not  meet 
the  requirements  of  any  order  on  hand  and 
hence  will  be  rolled  to  be  disposed  of  in  a  mar- 
ket which  will  absorb  various  sizes  and  grades. 
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"Ventura  County  Orange  and  Lemon  Asso- 
ciation, again  complying  with  Order  No.  53, 
in  the  week  beginning  June  22,  1941" — 

And  I  will  offer  in  evidence,  in  connection  with 
the  offer  of  proof  of  this  witness,  a  statement  show- 
ing field  box  average  f.o.b.  packing  house  returns 
for  1940-41,  for  pools  1  and  2;  pool  No.  1  cover- 
ing months  of  December,  January  and  February; 
pool  No.  2  covering  the  months  of  March,  April  and 
May,  as  the  next  exhibit. 

The  Clerk:     Exhibit  H  for  identification. 

(The  document  referred  to  was  marked  ''De- 
fendant's Exhibit  H  for  identification.") 

Mr.  Crump:  And  also  a  statement  showing  the 
percentage  sent  into  by-products  from  pools  No.  2 
and  3  for  the  year  1941.  [173] 

Q.  That  would  be,  Mr.  Daniels,  the  year  1940- 
1941 ;  the  year  beginning  1940  % 

A.     The  year  beginning  1941 ;  pools  2  and  3. 

Q.  Well,  the  year  beginning  1941  is  not  yet  over, 
is  it?  It  doesn't  end  until  October  of  this  year? 

Mr.  Worthington :     Is  this  offered  as  evidence? 

Mr.  Crump :  No,  it  is  merely  preliminary  to  iden- 
tifying the  exhibit. 

A.     Let  me  see  the  exhibit. 

Q.  That  refers  to  last  year,  doesn't  it;  1940- 
1941? 

A.  Last  year.  That  starts  with  December,  on 
pool  No.  2. 

Q.     But  the  season  is  1940-1941? 
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A.     That  is  right. 

Mr.  Crump:     All  right,  we  will  offer  this. 
The  Court :     It  may  be  marked  for  identification. 
The  Clerk:     Exhibit  I  for  identification. 

(The  document  referred  to  was  marked  ''De- 
fendant's Exhibit  I  for  identification.") 


C.  I.  CARTWRIGHT, 

called  as  a  witness  on  behalf  of  the   defendants, 
testified  as  follows: 

I  reside  at  La  Verne,  California ;  I  am  Secretary- 
Manager  of  the  La  Verne  Cooperative  Citrus  Asso- 
ciation, one  of  the  defendants  herein,  and  have  been 
such  since  July,  1924. 

Mr.  Crump:  We  offer  to  prove  by  this  witness 
the  facts  as  set  forth  in  the  statement,  which  I  will 
ask  if  it  may  be  stipulated 

The  Court:  It  may  be  deemed  as  read,  and  be- 
come part  of  the  record.  The  reporter  is  directed 
to  insert  it  into  the  record,  the  same  as  if  it  had 
been  read  in  open  court. 

Mr.  Crump :     Yes,  your  Honor.  [174] 

(The  statement  deemed  read  into  the  record 
is  as  follows:) 

"We  offer  to  prove  by  this  witness  the  fol- 
lowing facts: 

"La  Verne  Cooperative  Citrus  Association  is 
a  handler  of  lemons,  engaged  for  many  years  in 
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handling  lemons  in  interstate  commerce, 
through  Mutual  Orange  Distributors  as  its 
selling  organization.  95%  of  the  merchantable 
fruit  of  La  Verne  Cooperative  Citrus  Associ- 
ation is  handled  in  interstate  commerce;  about 
2%  in  intrastate  commerce.  It  handles  lemons 
for  growers  having  about  680  acres.  Less  than 
5%  of  the  lemons  handled  in  fresh  fruit  form 
are  sold  at  auction;  about  75%  are  handled 
on  orders. 

"This  Association  began  complying  with  Or- 
der No.  53  in  the  week  beginning  June  15,  1941. 

"For  the  week  beginning  June  1,  1941,  the 
Secretary  of  Agriculture,  pursuant  to  recom- 
mendations of  the  Lemon  Administrative  Com- 
mittee, fixed  the  allotment  of  this  Association 
at  3557  packed  boxes. 

"Similarly  for  the  week  beginning  June  8, 
1941  the  allotment  of  this  Association  was  fixed 
at  2741  packed  boxes. 

"Similarly  for  the  week  beginning  June  15, 
1941,  the  allotment  of  this  association  was  fixed 
at  2282  packed  boxes. 

"Similarly  for  the  week  beginning  June  22, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2498  packed  boxes. 

"Similarly  for  the  week  beginning  June  29, 
1941,  the  allotment  of  this  Association  was  fixed 
at  2692  jjacked  boxes. 

"Similarly   for  the  week   beginning  July  6, 
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1941,  the  allotment  of  this  Association  was  fixed 
at  2683  packed  boxes.  [175] 

"Similarly  for  the  week  beginning  July  13, 
1941,  the  allotment  of  this  Association  was 
fixed  at  2586  packed  boxes. 

"Similarly  for  the  week  beginning  July  20, 
1941,  the  allotment  of  this  Association  was 
fixed  at  1728  packed  boxes. 

"Similarly  for  the  week  beginning  July  27, 
1941,  the  allotment  of  this  Association  was 
fixed  at  5367  packed  boxes. 

"Similarly  for  the  week  beginning  August 
3,  1941,  the  allotment  of  this  Association  was 
fixed  at  1709  packed  boxes. 

"Similarly  for  the  week  beginning  August 
10,  1941,  the  allotment  of  this  Association  was 
fixed  at  1734  packed  boxes. 

"Similarly  for  the  week  beginning  August 
17,  1941,  the  allotment  of  this  Association  was 
fixed  at  1218  packed  boxes. 

"Similarly  the  Secretary  has  fixed  total 
quantities  and  allotments  of  this  Association 
for  each  week  subsequent  to  the  week  ending 
August  24,  1941,  in  varying  amounts,  for 
which  certificates  of  allotments  and  certificates 
of  adjusted  allotments  have  been  issued  by 
said  Committee. 

"None  of  the  allotments  issued  to  this  Asso- 
ciation have  been  sufficient  in  amount  to  enable 
it  to  fill  regular  orders  received  from  its  cus- 
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tomers  who  have  done  business  with  it  over  a 
period  of  nian}^  years.  Such  customers  have 
been  compelled  to  buy  lemons  from  competi- 
tors of  this  Association,  particularly  California 
Fruit  Growers  Exchange,  which  they  would 
otherwise  have  bought  from  this  Association, 
and  which  except  for  Order  No.  53  [176]  this 
Association  would  have  sold  to  them  from  and 
after  the  time  when  it  began  complying  with 
Order  No.  53. 

''The  total  number  of  field  boxes  of  lemons 
passing  through  the  house  of  this  Association 
from  November  1,  1940,  to  October  31,  1941, 
inclusive,  converted  to  packed  boxes  was  242,- 
714.  Of  this  236,227  packed  boxes  were  dis- 
posed of  in  fresh  fruit  form  and  to  by-pi*od- 
ucts  and  eliminated  by  dumping.  In  addition 
there  was  a  shrinkage  of  6487  packed  boxes 
while  in  storage.  Of  the  236,227  packed  boxes 
disposed  of  from  November  1,  1940,  to  and 
including  October  31,  1941,  159,488,  or  67.52% 
were  sold  in  interstate  commerce;  2811,  or 
1.19%,  were  sold  intrastate.  66,107,  or  27.98%, 
were  sent  to  by-products,  and  7821,  or  3.31% 
were  otherwise  eliminated. 

"Before  the  prorate  became  effective,  that 
is  to  say  from  November  1,  1940,  to  May  31, 
1941,  inclusive,  this  Association  handled  129,- 
103  packed  boxes,  of  which  96,795,  or  74.98%, 
were  sold  interstate;  1014,  or  .78%  were  sold 
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intrastate;  29,143,  or  22.57%,  were  sold  to  by- 
products, and  2151  or  .167%,  were  eliminated 
by  dum]3ing. 

"During  tbe  period  from  June  1,  1941,  to 
and  including  October  31,  1941,  107,124  boxes 
were  handled,  of  which  62,693,  or  58.52%  were 
sold  interstate;  1797,  or  1.68%,  were  sold  in- 
trastate; 36,964,  or  34.51%,  were  sold  to  by- 
products; 5670,  or  5.29%,  were  eliminated  by 
dumping. 

"The  figures  from  June  1  to  October  31 
include  fruit  in  Pool  No.  4,  some  of  which  was 
held  over  until  after  November  1st  and  ac- 
counted for  in  January,  1942. 

"The  normal  elimination  and  by-products 
for  the  period  from  November  1  to  May  31  in 
each  year  is  heavier  [177]  than  for  the  period 
from  June  1  to  October  31,  but  this  normal 
condition  has  been  changed  by  Order  No.  53. 
Of  the  by-products  percentage  of  34.51%  for 
the  period  from  June  1,  1941,  to  October  31, 
1941,  approximately  12%  would  normally  have 
been  sent  to  by-products,  and  of  the  elimina- 
tion of  5.29%  for  the  same  period,  approxi- 
mately 3%o  would  normally  have  been  elimin- 
ated. In  other  words,  the  elimination  for  the 
period  from  June  1,  1941,  to  October  31,  1941, 
was  increased  by  Order  No.  53  and  the  opera- 
tion of  said  order.  The  increase  chargeable  to 
the  operation  of  this  order  was  approximately 
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80  cars.  Of  this  at  least  60  cars  could  and 
would  have  been  sold  in  interstate  commerce 
by  this  Association,  with  a  profit  to  the  growers 
whose  fruit  is  handled  by  this  Association,  had 
it  not  been  prevented  from  selling  the  same 
by  Order  No.  53.  In  other  words.  La  Verne 
Cooperative  Citrus  Association  could  and 
would  have  sold  during  the  1940-41  season  at 
least  60  carloads  of  lemons  which  it  was  pre- 
vented from  selling  by  the  limitations  placed 
upon  its  shipments  by  Order  No.  53.  This  rep- 
resents a  loss  to  the  growers  whose  lemons  are 
handled  by  this  Association  of  more  than  $40,- 
000  net. 

"This  Association  has  a  storage  capacity 
of  120  cars  for  lemons,  but  in  order  to  operate 
under  Order  No.  53  it  is  necessary  for  it  to 
increase  its  storage  because  of  the  necessity 
of  keeping  a  larger  quantity  of  lemons  in  stor- 
age and  keeping  lemons  in  storage  for  a  longer 
period  of  time  under  said  Order,  by  an  addi- 
tional 75  to  100  cars,  which  additional  storage, 
with  the  necessary  equipment,  will  cost  about 
$800  a  car. 

"Of  the  60  cars  which  this  Association  was 
compelled  by  Order  No.  53  either  to  send  to  by- 
products or  to  dump  [178]  at  least  75%  could 
and  would  have  been  sold  on  regular  orders. 

"This  Association  sells  its  lemons  under  the 
Mutual    Orange    Distributors   trade   names   of 
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*Pure  Gold'  for  fancy  or  first  grade,  and  'Sil- 
ver Seal'  for  its  choice,  or  second  grade  lemons. 
It  has  its  own  brands,  i.e.,  'Pride  of  La  Verne' 
for  first  grade,  and  'Sweet  Briar'  and  'Pansy' 
for  second  grade.  This  Association  sells  no 
third  grade  or  standard  lemons  in  interstate 
commerce. 

"The  lemons  dumped  by  this  Association 
during  the  operation  of  the  prorate  were  a  to- 
tal loss  to  it  and  its  growers,  and  those  sent 
to  by-products  during  the  same  period  returned 
to  the  growers  less  than  the  cost  of  production. 

"Under  Order  No.  53  it  is  necessary  to  keep 
lemons  in  storage  for  a  longer  period  of  time 
than  it  was  previously  necessary  to  keep  them. 
The  keeping  of  lemons  in  storage  for  a  longer 
period  of  time  than  was  customary  or  necessary 
under  the  marketing  methods  used  before  Or- 
der No.  53  became  effective,  which  marketing 
methods  were  modern  and  efficient,  has  resulted 
in  deterioration  in  much  of  the  fruit  before 
it  could  be  shipped. 

"While  dark  green  lemons  will  keep  in  stor- 
age six  months,  it  is  advisable  to  ship  them 
within  three  or  four  months  in  order  that  they 
may  reach  the  consumer  while  the  fruit  still 
has  plenty  of  life  left  in  it.  If  dark  green 
lemons  are  shipped,  that  is  to  say,  lemons 
which  are  dark  green  when  picked,  after  being 
in  storage  for  six  months  there  is  little  life 
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left  in  them  when  they  reach  the  consumer. 
When  we  refer  to  'Consmner'  and  'Market' 
we  are  referring  to  lemons  which  are  shipped 
in  [179]  interstate  commerce  and  not  those 
consumed  locally  in  the  State  of  California. 

"In  packing  lemons  for  market,  we  first 
take  a  storage  box  and  dump  the  contents  on 
to  a  moving  belt  and  from  there  on  to  a  con- 
veyor into  the  w^axing  machine.  From  the  wax- 
er  it  goes  on  to  a  grading  table  and  all  sizes 
and  grades  in  the  storage  box  go  on  to  this 
table.  They  are  there  separated  according  to 
grades,  standards  or  third  grade  fruit  and 
culls  being  taken  out  first  and  sent  to  by- 
products; choice  or  second  grade  is  put  on 
another  moving  belt,  and  fancy  or  first  grade 
fruit  is  permitted  to  go  through  on  the  original 
belt.  Both  first  and  second  grade  fruit  is 
packed  and  ordinarily  all  sizes  are  packed.  As 
the  lemons  come  from  the  grader  onto  the 
packing  belt  they  are  packed,  but  it  is  not 
practicable,  in  order  to  fill  an  order  for  300 's 
and  larger  first  grade  lemons,  to  pack  only 
those  grades  and  sizes,  for  the  reason  that  the 
fruit  which  did  not  meet  the  requirements  of 
this  order  would  have  to  be  put  back  in  storage 
and  rehandled,  which  increases  decay  and  de- 
terioration with  a  consequent  loss  of  market 
value,  and  this  also  adds  to  the  expense  of 
handling.  Before  we  were  compelled  by  Order 
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No.  53  to  change  our  packing  and  shipi^ing 
methods,  less  than  two  per  cent  of  the  frnit 
sent  over  the  grader  was  returned  to  storage. 
This  percentage  has  been  necessarily  increased 
by  the  operation  of  Order  No.  53  and  has  at 
times  been  as  high  as  fifty  per  cent. 

"Of  this  fruit  returned  to  storage,  a  large 
part,  which  would  otherwise  be  merchantable, 
either  has  to  be  sent  to  by-products  or  decays 
before  it  can  be  shipped.  There  is  also  a 
shrinkage  in  the  weight  and  size  of  this  [180] 
fruit  because  of  the  prolonged  storage,  which 
proportionately  decreases  and  returns  to  the 
growers.  The  rehandling  of  lemons  more  than 
doubles  the  handling  cost. 

"Order  No.  53  has  compelled  us  to  keep  our 
fruit  in  storage  beyond  the  time  when  it  was 
in  the  best  condition  to  market  and  would  bring 
the  best  prices.  Under  the  operation  of  this 
Order,  the  growers  whose  lemons  are  handled 
by  La  Verne  Cooperative  Citrus  Association 
have  made  and  will  make  less  money  than 
they  would  have  made  or  would  make  if  there 
were  no  such  limitation  on  shipments. 

"La  Verne  Cooperative  Citrus  Association 
has  built  up  an  interstate  trade  over  a  period 
of  many  years  with  regular  customers  who  pre- 
fer the  fruit  handled  by  this  Association  and 
whose  trade  has  become  familiar  with  the  trade 
and   brand   names   of   the   lemons   handled   by 
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this  Association.  In  order  to  fill  the  orders  of 
these  customers,  it  is  necessary  that  shipments 
move  to  market  in  accordance  with  their  de- 
mands. In  order  to  supply  the  demand  of  its 
customers,  this  Association  must  know  several 
weeks,  and  sometimes  months,  in  advance,  the 
volume  it  is  going  to  be  able  to  supply.  This 
type  of  operation  is  radically  different  from 
sales  at  auction. 

"The  natural  and  necessary  result  of  the 
limitation  of  shipments  under  Order  No.  53, 
insofar  as  this  Association  is  concerned,  has 
been,  is,  and  will  continue  to  be,  during  the 
operation  of  Order  No.  53,  to  require  this  As- 
sociation to  eliminate  from  interstate  fresh 
fruit  trade  channels  large  quantities  of  mer- 
chantable lemons,  which  it  could  and  otherwise 
would  sell  and  ship  in  interstate  commerce,  at 
prices  which  would  return  a  profit  to  the 
growers;  and  Order  No.  53,  as  oper-  [181]  ated 
and  intended  to  operate,  has  caused,  is  causing, 
and  will  cause  the  loss  of  many  thousands  of 
dollars  to  this  Association  and  its  grower  mem- 
bers. This  is  inherent  in,  and  the  necessary 
result  of  any  limitation  on  shipments  in  inter- 
state commerce  on  the  basis  of  weekly  or  bi- 
weekly allotments,  and  any  limitation  on  quan- 
tities which  may  be  shipped,  with  correspond- 
ing prorate  allotments  to  this  Association,  will 
have  the  same  effect,  unless  the  total  (piantities 
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permitted  to  be  shipped  under  Order  No.  53 
are  fixed  by  the  Secretary  of  Agriculture  for 
each  week  in  sufficient  amounts  to  permit  of  a 
free  movement  of  lemons  in  interstate  com- 
merce, which  is  contrary  to  the  purpose,  in- 
tent and  theory  of  Order  No.  53. 

"By  reason  of  the  limitations  on  its  opera- 
tions effected  by  Order  No.  53,  La  Verne  Co- 
operative Citrus  Association  and  its  growers 
have  lost  and  are  losing  regular  customers  who 
are  compelled  to  purchase  lemons  from  other 
handlers.  The  only  competitor  of  Mutual  Or- 
ange Distributors  and  its  member  houses,  in- 
cluding this  Association,  with  a  sufficient  vol- 
ume of  lemons  and  sufficient  prorate  allotments, 
and  without  sufficient  private  sale  outlets  to 
dispose  of  its  lemons  otherwise  than  by  auc- 
tion sales,  is  California  Fruit  Growers  Ex- 
change, which  controls  approximately  90%  of 
the  total  product  in  the  United  States.  The 
natural  and  necessary  effect  of  Order  No.  53 
is  to  take  away  from  this  Association  its  regu- 
lar customers  and  compel  its  customers  to 
purchase  their  lemons  from  California  Fruit 
Growers  Exchange. 

"The  ultimate  effect  of  Order  No.  53,  if  con- 
tinued in  operation,  will  be  to  force  all  handlers 
out  of  business,  except  California  Fruit  Grow- 
ers Exchange,  and  create  in  that  Exchange  a 
complete  monopoly  in  the  handling  [182]  of 
lemons. 
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"Said  Order  will  also  compel  this  Associa- 
tion to  sell  a  larger  percentage  of  its  lemons 
through  the  auction  markets,  with  a  resulting 
loss  of  net  returns  to  the  growers,  for  the  rea- 
son that  the  limitation  on  shipments  effected 
by  Order  No.  53  prevents  this  Association  from 
filling  orders  and  from  advising  its  regular 
customers  that  it  will  be  able  to  fill  their 
orders.  About  95%  of  the  fruit  sold  interstate 
at  auction  is  fruit  handled  by  California  Fruit 
Growers  Exchange,  whose  brand  and  trade 
names  are  established  on  the  auctions  and 
which  has  developed  an  auction  demand  which 
enables  it  to  receive  higher  prices  at  auction 
sales  than  prices  which  are  received  by  com- 
petitors, including  this  Association,  whose 
brand  and  trade  names  have  not  been  exploited 
by  means  of  the  auctions. 

"This  requires  the  growers  whose  lemons  are 
handled  by  this  Association,  and  other  handlers 
not  affiliated  with  the  California  Fruit  Grow- 
ers Exchange,  to  compete  with  that  Exchange 
in  the  sale  of  lemons  to  buyers  who  have  pur- 
chased from  the  California  Fruit  Growers  Ex- 
change over  a  period  of  years,  at  the  same  time 
losing  trade  outlets  which  this  Association  and 
other  non-Exchange  handlers  have  developed 
over  a  period  of  years. 

"Until  the  prorate  went  into  effect  under 
Order  No.  53  this  Association  has  been  able  to 


226  La  Verne  Go-op.  Citrus  Assn.,  et  al. 

(Testimony  of  C.  I.  Cartwrigiit.) 

,  dispose  of  all  of  its  merchantable  lemons  in 
interstate  business  to  regular  customers.  An 
occasional  car  which  could  not  be  economically 
packed  in  grades  and  sizes  to  meet  customers' 
demands  were  sent  to  auction,  and  cars  were 
occasionally  rolled  for  the  same  reason.  [183] 
"By  rolling,  I  mean  shipping  carloads  of 
fruit  without  advance  order  to  destinations 
outside  of  the  State  of  California,  where  it  is 
anticipated  they  can  be  disposed  of  profitably. 
This  Association  does  not  make  a  practice 
of  rolling  cars,  but,  as  explained,  it  is  necessary 
to  pack  fruit  in  addition  to  that  required  to 
fill  orders  and  fruit  thus  packed  may  not 
meet  the  requirements  of  any  order  on  hand 
and  hence  will  be  rolled  to  be  disposed  of  in  a 
market  which  will  absorb  various  sizes  and 
grades. '* 


a.  E.  ESTABROOK, 

called  as  a  witness  on  behalf  of  the  defendants, 
testified  as  follows: 

I  reside  near  La  Habra,  California,  and  I  am 
Manager  of  the  Index  Mutual  Association,  one  of 
the  defendants  herein.  I  have  been  engaged  in  that 
occupation  for  three  years;  before  that  I  was  con- 
nected with  this  Association  as  foreman  for  about 
fourteen  years. 

Mr.  Crump:     At  this  time  we  offer  to  prove  by 
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this  witness  the  facts  as  set  forth  in  the  written 
statement,   which    I   will   ask   may   be   treated   the 
same  as  the  preceding  statements. 
The  Court:     Yes. 

Mr.  Crump:     The  statement  to  be  copied  in  the 
record. 

(The  statement  deemed  read  into  the  record 
is  as  follows:) 

"We  offer  to  prove  by  this  witness  the  fol- 
lowing facts: 

"Index  Mutual  Association  has  sufficient 
storage  capacity  in  its  lemon  packing  house 
at  La  Habra,  Orange  County,  California,  for 
about  35  cars  of  lemons,  which  was  sufficient 
storage  to  enable  it  to  operate  economically  and 
successfully  under  the  method  of  operation  in 
effect  prior  to  Order  No.  53.  [184] 

"In  order  to  operate  under  Order  No.  53 
it  is  necessary  for  this  association  to  have  ad- 
ditional storage  of  at  least  15  cars.  The  ex- 
pense of  additional  construction  and  installa- 
tion made  necessary  by  Order  No.  53  will  be 
approximately  $10,000. 

"Additional  storage  is  required  to  operate 
under  Order  No.  53  because  at  certain  periods 
of  the  year  lemon  picks  of  growers  whose  lem- 
ons are  handled  by  Index  Mutual  Association 
are  much  heavier  than  at  other  times,  and  the 
amount  of  fruit  which  the  association  is  per- 
mitted to  ship  under  Order  No.  53  is  not  suffi- 


228  La  Verne  Co-op.  Citrus  Assn.,  et  al. 

(Testimony  of  G.  E.  Estabrook.) 

cient  to  take  care  of  all  marketable  fruit  being 
picked,  or  of  all  marketable  fruit  for  which 
orders  have  been  received. 

"Under  Order  No.  53  it  is  necessary  to  keep 
lemons  in  storage  for  a  longer  period  of  time 
than  it  was  previously  necessary  to  keep  them. 
The  keeping  of  lemons  in  storage  for  a  longer 
period  of  time  than  it  was  customary  or  nec- 
essary under  the  marketing  methods  used  be- 
fore Order  No.  53  became  effective,  which  mar- 
keting methods  were  modern  and  efficient — has 
resulted  in  deterioration  in  much  of  the  fruit 
before  it  could  be  shipped. 

"While  dark  green  lemons  will  keep  in  stor- 
age six  months,  it  is  advisable  to  ship  them 
within  three  or  four  months  in  order  that  they 
may  reach  the  consumer  while  the  fruit  still 
has  plenty  of  life  left  in  it.  If  dark  green 
lemons  are  shipped,  that  is  to  say,  lemons 
which  are  dark  green  when  picked,  after  being 
in  storage  for  six  months,  there  is  little  life 
left  in  them  when  they  reach  the  consumer. 
When  we  refer  to  'consumer'  and  'market',  we 
are  referring  to  lemons  which  are  shipped  in 
interstate  commerce  and  not  those  consumed 
locally  [185]  in  the  State  of  California. 

"Index  Mutual  Association  is  a  cooperative 
marketing  corporation,  engaged  in  the  business 
of  packing  and  selling  lemons  and  other  citrus 
fruits  through  Mutual  Orange  Distributors  in 
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interstate  commerce.  It  handles  lemons  for 
approximately  32  lemon  growers  having  a  pro- 
ducing acreage  of  approximately  207  acres  in 
California. 

"Lemons  can  only  practically  and  economi- 
cally be  packed  and  shipped  in  less  than  car- 
load lots  when  shipped  with  other  citrus  fruits, 
which  frequently  cannot  be  done.  Index  Mutual 
Association  cannot  compete  successfully  with 
other  handlers,  or  compete  with  other  handlers 
at  all,  if  it  is  not  permitted  to  pack  and  ship 
at  least  three  carloads  at  a  time,  and  frequent- 
ly it  is  necessary  to  pack  at  least  four  or  five 
carloads  at  a  time,  depending  upon  sizes  and 
grades  of  lemons  on  hand  and  the  market  de- 
mand. 

"When  limited  in  our  shipments,  as  we  have 
been  under  Order  No.  53,  there  have  been  many 
times  when  we  have  not  been  able  to  pack 
and  ship  even  one  carload  of  lemons,  nor  to 
pack  and  ship  the  number  of  cars  necessary 
in  order  to  operate  on  a  sound,  economical  or 
practical  basis,  with  resulting  loss  of  fruit  and 
of  profit  to  our  growers,  by  reason  of  the  ne- 
cessity of  rehandling  fruit,  and  because  of  in- 
creased deterioration  and  decay. 

"In  packing  lemons  for  market,  we  first  take 
a  storage  })ox  and  dump  the  contents  onto  a 
moving  belt,  and  from  there  on  to  a  conveyor, 
into  the  waxing  machine.  From  the  waxer  the 
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fruit  goes  onto  a  grading  table,  and  all  sizes 
and  grades  in  the  storage  box  go  onto  this  table. 
They  are  there  separated  according  to  grades, 
[186]  standards  and  third  grade  fruits  and 
culls  being  taken  out  first  and  sent  to  by-prod- 
ucts ;  choice,  or  second  grade,  is  put  on  another 
moving  belt,  and  fancy,  or  first  grade,  is  per- 
mitted to  go  through  on  the  original  belt.  Both 
first  and  second  grade  fruit  is  packed,  and 
ordinarily  all  sizes  are  packed. 

"As  the  lemons  come  from  the  grader  onto 
the  packing  belt  they  are  packed,  but  it  is  not 
practicable  in  order  to  fill  an  order  for  300 's 
and  larger  first  grade  lemons,  to  pack  only 
those  gTades  and  sizes,  for  the  reason  that  the 
fruit  which  did  not  meet  the  requirements 
would  have  to  be  put  back  in  storage  and  re- 
handled,  which  increases  decay  and  deteriora- 
tion, with  a  consequent  loss  of  market  value, 
and  this  also  adds  to  the  expense  of  handling. 

"Before  we  were  compelled  by  Order  No. 
53  to  change  our  packing  and  shipping  meth- 
ods, none  of  the  fruit  sent  over  the  grader  w^as 
returned  to  storage.  Since  the  operation  of 
Order  No.  53  there  have  been  times  when  this 
association  has  been  compelled  to  return  to 
storage  as  much  as  30  per  cent  of  the  fruit 
passing  over  the  grading  belt,  which  would 
normally  have  been  packed  and  shipped.  Of 
this   fruit   returned   to   storage,   a   large   pai*t 


vs.  United  States  of  America  231 

(Testimony  of  G.  E.  Estabrook.) 

which  would  otherwise  be  merchantable,  either 
has  to  be  sent  to  by-products  or  decays  before 
it  can  be  shipped.  There  is  also  a  shrinkage 
in  the  weight  and  size  of  this  fruit  because  of 
prolonged  storage,  which  proportionately  de- 
creases the  returns  to  the  growers.  The  re- 
handling  of  lemons  more  than  doubles  the 
handling  cost. 

''Order  No.  53  has  compelled  us  to  keep  our 
fruit  in  storage  beyond  the  time  when  it  was 
in  the  best  condition  to  market  and  would 
bring  the  best  prices.  Under  [187]  the  opera- 
tion of  this  Order  the  growers  whose  lemons 
are  handled  by  Index  Mutual  Association  have 
made,  and  will  make  less  money  than  they 
would  have  made,  or  would  make  if  there  were 
no  such  limitation  on  shipments. 

"The  percentage  of  fruit  sent  to  by-prod- 
ucts and  eliminated  has  substantially  increased 
since  June  1,  1941,  by  reason  of  the  inability 
of  this  association  to  sell  and  ship  its  fruit, 
occasioned  by  the  small  allotments  allowed  it 
and  the  limitation  on  its  shipments  under  Or- 
der No.  53.  It  was  compelled  to  send  to  by- 
products or  dump  at  least  eight  carloads  of 
merchantable  lemons,  which  it  could  and  would 
have  sold  in  the  regular  course  of  business  be- 
tween June  1,  1941,  and  August  31,  1941.  Lem- 
ons dumped  were  a  total  loss  to  the  growers, 
and  the  best  price  obtainable  from  lemons  sent 
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to  by-products  was  less  than  the  cost  of  pro- 
duction. 

"Index  Mutual  Association,  through  Mutual 
Orange  Distributors,  its  selling  agent,  has  built 
up  an  interstate  trade  over  a  period  of  many 
years,  with  regular  customers,  who  prefer  the 
fruit  handled  by  this  and  other  associations  af- 
filiated with  Mutual  Orange  Distributors,  and 
whose  trade  has  become  familiar  with  the  trade 
and  brand  names  of  the  lemons  handled  by  this 
association. 

"In  order  to  fill  orders  of  these  customers 
it  is  necessary  that  shipments  move  to  market 
in  accordance  with  their  demands.  In  order  to 
supply  the  demand  of  these  customers,  this  as- 
sociation must  know  several  weeks,  and  some- 
times months,  in  advance,  the  volrnne  it  is  going 
to  be  able  to  supply.  This  type  of  operation 
is  radically  different  from  sales  at  auction. 

"Following  the  effective  date  of  Order  No. 
53,  the  Secretary  of  Agriculture,  acting  upon 
the  recommenda-  [188]  tions  of  the  Lemon  Ad- 
ministrative Committee,  for  the  weekly  period 
beginning  June  1,  1941,  fixed  the  allotment  of 
this  association  for  lemons  which  it  was  per- 
mitted to  handle  in  the  current  of  interstate 
commerce  at  726  packed  boxes. 

"Similarly  for  the  week  beginning  June  8, 
1941,  the  allotment  of  this  association  was 
fixed  at  642  packed   boxes,  which  was  subse- 
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qiiently  changed  to  419   packed  boxes   by  de- 
ducting 223  boxes  for  alleged  over-sliipment. 

"Similarly  for  the  week  beginning  June  15, 
1941,  the  allotment  of  this  association  was 
fixed  at  561  packed  boxes,  which  allotment  was 
subsequently  adjusted  to  574  packed  boxes  be- 
cause of  an  alleged  under-shipment  of  5  boxes 
and  loans  paid  back  of  8  boxes. 

"Similarly  for  the  week  beginning  June  22, 
1941,  the  allotment  of  this  association  was 
fixed  at  713  packed  boxes,  which  was  subse- 
quently changed  to  662  packed  boxes  because 
of  an  alleged  over-shipment  of  51  boxes. 

"Similarly,  for  the  week  beginning  June  29, 
1941,  the  allotment  of  this  association  was 
fixed  at  572  packed  boxes,  which  was  subse- 
quently increased  to  667  packed  boxes. 

"Similarly  for  the  week  beginning  July  6, 
1941,  the  allotment  of  this  association  was 
fixed  at  667  packed  boxes,  which  was  subse- 
quently changed  to  320  packed  boxes  because 
of  an  alleged  over-shipment  of  347  boxes. 

"Similarly  for  the  week  beginning  July  13, 
1941,  the  allotment  of  this  association  was 
fixed  at  496  packed  boxes,  which  was  subse- 
quently changed  to  542  packed  boxes  because 
of  an  alleged  under-shipment  of  46  boxes. 

"Similarly  for  the  week  beginning  July  20, 
1941,  [189]  the  allotment  of  this  association 
was  fixed  at  439  packed  boxes. 
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"Similarly  for  the  week  beginning  July  27, 
1941,  the  allotment  of  this  association  was 
fixed  at  406  packed  boxes,  which  was  subse- 
quently increased  to  517  boxes,  and  then  re- 
duced to  134  packed  boxes  because  of  an  al- 
leged over-shipment  of  122  boxes  and  borrow- 
ings paid  back  of  261  boxes. 

"Similarly  for  the  week  beginning  August  3, 
1941,  the  allotment  of  this  association  was  fixed 
at  443  packed  boxes,  which  was  subsequently 
increased  to  517  boxes,  and  again  increased  to 
651  boxes  because  of  an  alleged  under-shipment 
of  134  boxes. 

' '  Similarly  for  the  week  beginning  August  10, 
1941,  the  allotment  of  this  association  was  fixed 
at  537  packed  boxes,  which  was  subsequently 
changed  to  238  packed  boxes,  because  of  an  al- 
leged over-shipment  of  299  boxes. 

"Similarly  for  the  week  beginning  August 
17,  1941,  the  allotment  of  this  association  was 
fixed  at  307  packed  boxes,  which  was  subse- 
quently adjusted  to  401  boxes,  because  of  an 
alleged  under-shipment  of  94  boxes. 

"Similarly  the  Secretary  has  fixed  total 
quantities  and  the  allotments  of  this  associa- 
tion for  each  week  subsequent  to  the  week  end- 
ing August  24,  1941,  in  varying  amounts,  for 
which  certificates  of  allotments  and  certificates 
of  adjusted  allotments  have  been  issued  by  the 
Lemon  Administrative  Committee. 


vs.  United  States  of  America  235 

(Testimony  of  G.  E.  Estabrook.) 

"The  allotments  given  Index  Mutual  Asso- 
ciation for  each  week  beginning  with  June  1, 
1941,  to  and  including  the  week  beginning  Au- 
gust 17,  1941,  as  compared  to  the  total  quan- 
tities permitted  to  be  shipped  each  week  under 
[190]  Order  No.  53,  are  typical  of  the  amount 
of  allotments  as  compared  to  total  quantities 
permitted  to  be  shipped  during  the  operation 
of  Order  No.  53. 

''The  natural  and  necessary  result  of  the 
limitation  of  shipments  under  Order  No.  53, 
insofar  as  this  association  is  concerned,  has 
been,  is,  and  will  continue  to  be,  during  the 
operation  of  Order  No.  53,  to  require  this  as- 
sociation to  eliminate  from  interstate  fresh 
fruit  trade  channels  large  quantities  of  mer- 
chantable lemons  which  it  could,  and  otherwise 
would  sell  and  ship  in  interstate  commerce,  at 
prices  which  would  return  a  profit  to  the  grow- 
ers; and  Order  No.  53,  as  operated  and  as  in- 
tended to  operate,  has  caused,  is  causing,  and 
will  cause  the  loss  of  many  thousands  of  dol- 
lars to  this  association  and  its  grower  mem- 
bers. This  is  inherent  in,  and  the  necessary 
result  of  any  limitation  on  shipments  in  inter- 
state commerce  on  the  basis  of  weekly  or  bi- 
weekly allotments,  and  any  limitation  on  quan- 
tities which  may  be  shipped,  witli  correspond- 
ing prorate  allotments  to  this  association,  will 
have  the  same  effect,  unless  the  total  quantities 
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permitted  to  be  shipped  under  Order  No.  53 
are  fixed  by  the  Secretary  of  Agriculture  for 
each  week  in  sufficient  amounts  to  permit  of  a 
free  movement  of  lemons  in  interstate  com- 
merce, which  is  contrary  to  the  purpose,  intent 
and  theory  of  Order  No.  53. 

"Index  Mutual  Association  sells  less  than  2 
per  cent  of  its  lemons  at  auction,  and  approxi- 
mately 80  per  cent  on  order.  It  sells  interstate 
only  first  grade,  or  fancy,  and  choice,  or  second 
grade,  lemons,  which  are  sold  through  Mutual 
Orange  Distributors  under  the  respective  trade 
names  of  'Pure  Gold'  and  'Silver  Seal',  and 
under  the  first  grade  brand  of  'Index  Supreme^ 
and  [191]  second  grade  brand  of  'Goldenrod'. 
"In  order  to  return  a  per  box  profit  to  our 
growers,  it  is  necessary  to  sell  lemons  inter- 
state at  an  average  F.O.B.  return  of  $3.00  per 
box.  The  operation  of  Order  No.  53  has  sub- 
stantially increased  the  cost  to  the  growers 
whose  lemons  are  handled  by  Index  Mutual 
Association,  and  reduced  correspondingly  their 
returns.  The  cost  of  operation  has  been  in- 
creased by  the  necessity  of  handling  fruit  more 
than  once,  and  the  necessity  for  keeping  an 
operating  force  on  hand,  which  without  the 
prorate  could  operate  more  economically. 

"By  reason  of  the  limitation  on  its  opera- 
tions, effected  by  Order  No.  53,  Index  Mutual 
Association  and  its  growers  have  lost  and  are 
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losing  regular  customers,  who  are  compelled 
to  purchase  lemons  from  other  handlers,  not 
affiliated  with  Mutual   Orange   Distributors. 

"The  only  competitor  of  Mutual  Orange  Dis- 
tributors and  its  member  houses,  including  this 
association,  with  a  sufficient  volume  of  lemons 
and  sufficient  prorate  allotments,  and  without 
sufficient  private  sale  outlets  to  dispose  of  its 
lemons  otherwise  than  by  auction  sales,  is  Cali- 
fornia Fruit  Growers  Exchange,  which  controls 
approximately  90%  of  the  total  production  of 
lemons  in  the  United  States. 

"The  natural  and  necessary  effect  of  Order 
No.  53  is  to  take  away  from  this  association 
its  regular  customers  and  compel  its  cus- 
tomers to  purchase  their  lemons  from  Califor- 
nia Fruit  Growers  Exchange.  The  ultimate  ef- 
fect of  Order  No.  53  if  continued  in  operation 
will  be  to  force  all  handlers  out  of  business, 
except  California  Fruit  Growers  Exchange,  and 
create  in  that  Exchange  a  complete  monoi)oly 
in  the  handling  of  lemons.  [192] 

"Said  Order  will  also  compel  this  associa- 
tion to  sell  a  large  percentage  of  its  lemons 
through  the  auction  markets,  with  a  resulting 
loss  of  net  returns  to  the  growers,  for  the  rea- 
son that  the  limitation  of  shipments  effected 
by  Order  No.  53  prevents  this  association  from 
filling  orders,  and  from  advising  its  regular 
customer.9  that  it  will  be  able  to  fill  their 
orders. 
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"About  95%  of  the  fruit  sold  in  interstate 
at  auction  is  fruit  handled  by  California  Fruit 
Growers  Exchange,  whose  brand  and  trade 
names  are  established  on  the  auctions,  and 
which  has  developed  an  auction  demand,  which 
enables  it  to  receive  higher  prices  at  auction 
sales  than  prices  which  are  received  by  com- 
petitors, including  this  association,  whose 
brand  and  trade  names  have  not  been  exploited 
by  means  of  the  auctions.  This  requires  the 
growers  whose  lemons  are  handled  by  this  as- 
sociation, and  other  handlers  not  affiliated  with 
California  Fruit  Growers  Exchange,  to  com- 
pete with  that  Exchange  in  the  sale  of  lemons 
to  buyers  who  have  purchased  from  California 
Fruit  Growers  Exchange  over  a  period  of 
years,  at  the  same  time  losing  trade  outlets 
which  this  association  and  other  non-Exchange 
handlers  have  developed  over  a  period  of 
years. 

"Index  Mutual  Association  began  complying 
with  Order  No.  53  in  the  week  beginning  June 
29,  1941. 

"On  August  11,  1939,  this  association  had 
4212  boxes  of  lemons  in  storage;  on  August 
9,  1940,  it  had  2202  boxes  in  storage;  on  Au- 
gust 9,  1941,  it  had  11,653  boxes  in  storage. 
This  increase  in  the  number  of  lemons  in  stor- 
age was  the  direct  and  necessary  result  of 
Order  No.  53.  Most  of  the  lemons  in  storage 
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on  August  9,  1941,  would  have  been  sold  in 
interstate  commerce  prior  to  that  [193]  date  if 
it  had  not  been  for  the  limitation  on  shipments 
of  this  association,  effected  by  Order  No.  53. 

"Most  of  the  lemons  in  storage  on  August 
9,  1941,  either  had  to  be  dumped  by  reason 
of  decay  and  deterioration,  or  sent  to  by-prod- 
ucts." 


O.  W.  CAVE 

a  witness  on  behalf  of  defendants,  testified  as  fol- 
lows : 

I  am  Treasurer-Manager  of  the  Glendora  Co- 
operative Citrus  Association,  and  have  been  such 
for  six  years. 

Mr.  Crump:  At  this  time  we  offer  to  prove  by 
this  witness  the  facts  set  forth  in  the  affirmative 
answer  of  the  Glendora  Association. 

The  Court:  Read  that.  What  is  the  point,  the 
same  as  the  others'? 

Mr.  Crump:  Similar.  I  haven't  prepared  a  writ- 
ten statement  for  this  witness,  and  I  am  offering 
to  prove  by  him  the  facts  as  set  forth  in  the  affirma- 
tive answer  of  the  Glendora  Association. 

The  Court:     It  is  similar  to  the  other  offers'? 

Mr.  Crump:  Yes;  only  the  amounts  will  be  dif- 
ferent, and  the  quantities  of  allotments. 

The  Court:  Probably  you  had  better  state  more 
or  less  in  full  what  you  expect  to  prove  by  this 
witness. 
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Mr.  Crump:  Very  well.  I  expect  to  prove  by 
this  witness  the  general  facts  in  regard  to  the  in- 
dustry, as  I  offered  to  prove  by  the  other  witnesses. 
And  I  offer  to  prove  by  this  witness  the  amount 
of  allotments  and  adjusted  allotments  as  set  forth 
in  Paragraph  9  of  the  affirmative  answer;  that  is, 
the  second  affirmative  defense  in  the  answer  of  the 
Glendora  Company,  and  to  prove  also  by  him  the 
allegations  as  set  forth  in  Paragraphs  10  and  11 
of  the  affirmative  answer.  In  connection  with  the 
testimony  of  this  witness  I  also  offer  in  evidence 
a  statement  entitled,  [194]  "Glendora  Cooperative 
Association — Packed  box  shipments  prepared  from 
Pool  shipping  records,"  which  is  similar  to  the 
information  furnished  by  other  witnesses. 

The  Clerk:     Exhibit  J  for  identitication. 

(The  document  referred  to  was  marked  "De- 
fendant's Exhibit  J  for  identification.") 


C.  W.  VOLKMER 

a  witness  on  behalf  of  defendants,  testified  as  fol- 
lows: 

I  am  Manager  of  the  Whittier  Mutual  Orange 
and  Lemon  Association;  and  have  been  engaged 
in  that  occupation  for  nine  years. 

Mr.  Crump :  Now,  I  offer  to  prove  by  Mr.  Volk- 
mer,  the  manager  of  the  Whittier  Mutual  Orange 
and  Lemon  Association,   similar   facts  as  was  of- 
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fered  to  be  proved  by  Mr.  Cave,  including  the  al- 
legations of  Paragraphs  9,  10  and  11  of  the  an- 
swer of  the  Whittier  Mutual  Orange  and  Lemon 
Association.  In  that  connection,  and  in  connection 
with  that  offer  of  proof  I  offer  a  similar  state- 
ment for  the  Whittier  Association  showing  packed 
box  disposals,  which  I  will  offer  as  the  next  ex- 
hibit. 

The  Clerk:     Exhibit  K  for  identification. 

(The  document  referred  to  was  marked  "De- 
fendant's Exhibit  K  for  identification.") 

The  two  written  Stipulations  of  Facts,  hereinbe- 
fore set  forth  in  full,  (supra,  p.  14()  and  p.  147) 
were  then  offered  in  evidence  by  these  appealing 
defendants,  and  received  in  evidence  by  the  Court. 

Mr.  Crump:  That  covers  our  offers  at  this 
time. 

The  Court:  Gentlemen,  I  am  going  to  continue 
the  further  hearing  of  this  case  until  Thursday 
at  2:00  p.m.  There  is  some  [195]  question  in  my 
mind  as  to  the  correctness  of  my  conclusions,  in- 
sofar as  the  question  of  constitutionality  is  con- 
cerned. I  have  some  doubt,  and  it  has  been  some 
little  time  since  I  have  gone  over  my  authorities, 
and  I  want  an  opportunity  to  recheck.  We  are  get- 
ting downi  to  a  pretty  nice  point  when  you  raised 
the  question  as  to  w^hether  or  not  the  (juestion  of 
constitutionality  should  be  raised  in  this  action 
or  in  the  review,  and  the  court  recognizes  that  it 
might  not  be  out  of  place  to  raise  it  in  this  action. 
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And  as  I  have  come  to  that  conclusion  I  will  have 
to  continue  the  case,  then,  for  the  taking  of  further 
evidence. 

Mr.  Weikert  then  made  an  offer  of  proof  on  be- 
half of  his  client,  defendant  Orange  Belt  Fruit 
Distributors,  Inc. 

The  Court  (addressing  Mr.  Weikert)  :  As  I  un- 
derstand it,  then,  the  evidence  that  you  desire  to 
offer  is  evidence  that  you  contend  would  tend  to 
prove  that  the  workings  of  the  Order  by  the  Com- 
mittee violated  the  constitution? 

Mr.  Weikert:     Precisely. 

The  Court :  And,  of  course,  that  is  the  same  posi- 
tion that  you  are  taking,  is  it  not.  Judge  Crump? 

Mr.  Crump:     Yes. 

The  Court:  In  other  words,  you  are  not  at- 
tacking the  Order  itself  in  this  proceeding? 

Mr.  Crump:  I  wouldn't  say  that.  We  are  not  at- 
tacking the  Act,  but  we  are  attacking  the  Order. 

The  Court:  Your  offers  of  proof  here  are  in- 
tended to  show  how  the  Order  has  worked  out, 
insofar  as  your  particular  clients  are  concerned? 

Mr.  Crump:  Yes.  But  I  want  to  make  this 
clear:  That  we  contend  that  the  Order  is  uncon- 
stitutional on  its  face,  because  if  it  operates  in 
accordance  with  its  provisions  it  is  bound  to  have 
that  effect,  and  does  have  the  same  effect. 

The  Court:  Of  course,  the  question  of  whether 
it  is  uncon-  [196]  stitutional  on  its  face  is  a  ques- 
tion of  law. 

Mr.  Crump :  Well,  it  is  a  question  of  mixed  law 
and  fact. 
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The  Court:     Well- 


Mr.  Crump:  The  reason  I  say  it  is  a  question 
of  mixed  law  and  fact  is  this:  The  Court  cannot 
take  judicial  notice,  as  I  see  it,  of  how  an  order 
operates  according  to  its  face.  That  is  why  I  have 
contended  all  the  time  that  we  were  entitled  to 
put  in  evidence  to  show  the  necessary  effect  of  the 
Order  as  written. 

The  Court:  By  the  attack  on  the  order  on  its 
face  you  claim  the  evidence  is  admissible  to  ex- 
plain  

Mr.  Crump:     That  is  it  precisely. 

The  Court:     explanatory  of  the  order? 

Mr.  Crump:     Precisely. 

The  Court:  And  the  evidence  that  you  have  of- 
fered here,  and  which  the  Court  has  refused,  you 
contend  tends  to  establish  that? 

Mr.  Crump:     That  is  right. 

The  Court:  And  also  tends  to  establish  the  fact 
that  the  workings  of  the  Order 

Mr.  Crump:  That  is  right,  but  particularly  the 
face.  I  can  understand  how,  if  it  is  simply  that 
there  was  some  discretion  given  to  the  Secretary 
or  the  Committee  in  operating  the  Order,  and  they 
have  exercised  that  discretion  in  a  way  which  is 
discriminatory  or  confiscatory  as  to  these  defend- 
ants, that  we  might  have  to  go  in  and  ask  the 
Secretary  of  Agriculture  to  change  that  particular 
order;  I  don't  mean  order  No.  53,  ])ut  the  order 
under  53.  Whereas,  if  the  necessary  workings  of 
Order  No.  53  is  going  to  be  confiscatory  or  di scrim- 
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inatory,  then  I  say  we  are  entitled  to  introduce 
that  testimony  for  the  purpose  of  showing  that 
the  order  on  its  face  is  discriminatory  and  confis- 
catory, and  that  any  way  they  operated  it  is  bound 
to  be  the  same  way.  [197] 

The  Court:  Now,  I  would  like  to  ask  you  your 
interpretation  of  Section  608a  (6),  which  reads  as 
follows:   (The  Court  reads  said  section). 

Now",  as  I  understand  it,  the  Government  claims 
that  that  is  a  limitation  upon  the  jurisdiction  of 
the  Court.  Is  that  your  contention? 

Mr.  Worthington:  I  think  that  could  be  logi- 
cally argued,  your  Honor. 

The  Court :  In  other  words,  you  claim  that  Sec- 
tion (6)  is  a  limitation  upon  the  power  of  the 
court^ 

Mr.  Worthington:     Yes,  sir. 

The  Court:     to  only  do  specifically  the  thing 

that  is  specified  in  here? 

Mr.  Worthington:  Yes  sir.  To  prevent  viola- 
tion. And  that  the  remedy,  if  they  have  any,  is 
through  the  Secretary,  and  upon  his  refusal  to 
grant  relief  then  to  proceed  in  an  entirely  different 
manner  in  the  District  Court  to  review  that  finding. 

The  Court:  Then,  under  608c  (15)  (B)  it  says: 
(The  Court  here  reads  section  referred  to). 

Mr.  Worthington:  Under  that  section,  I  think 
Judge  Crump  could  raise  a  constitutional  question 
or  any  other  question,  that  is,  questions  of  law. 
But  under  this  proceeding  here  I  submit  that  Con- 
gress did  not  intend  for  those  questions  to  be  raised. 
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The  Court:  Of  course,  the  Secretary  can't  pass 
on  the  questions  of  constitutionality. 

Mr.  Wortbington:     No. 

The  Court:  That  is  out  of  the  purview  of  his 
power. 

Mr.  Worthington:  I  think  that  section  (6) 
simply  is  for  the  purpose  of  preventing  violations 
of  the  Act,  and  nothing  more,  so  that  they  will  be 
confined  to  the  remedy  that  Congress  gave  them  in 
(15),  (A)  and  (B).  Otherwise,  Congress  would  be 
giving  a  premium  to  violators  of  the  Act.  [198] 

The  Court:  Have  you  any  authorities  that  you 
would  like  to  have  me  read? 

Mr.  Crump:  I  haven't  collected  them.  I  think 
I  could  get  them  together,  but  it  will  take  me  a 
little  time.  I  can  probably  get  them  to  you  by  noon 
tomorrow.  But  in  answer  to  your  question,  we  take 
the  position  that  this  section,  which  your  Honor 
referred  to  that,  "The  several  District  Courts  of 
the  United  States  are  hereby  vested  with  juris- 
diction specifically  to  enforce,  and  to  prevent  and 
restrain  any  person  from  violating  any  order,  regu- 
lation, or  agreement,"  simply  is  a  grant  of  power 
— not  a  limitation  of  power — but  a  grant  of  power 
to  the  court  to  enforce  an  order,  which  necessarily 
means  of  course  a  valid  order. 

The  Court:  Well,  do  we  need  an  act  of  Con- 
gress to  give  us  the  power  to  enjoin  the  violation? 

Mr.  Crump:  I  am  not  so  sure  that  you  would. 
But,  nevertheless,  thei-e  might  perhaps  have  been 
a  question  as  to  the  authority  of  the  United  States 
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District  Courts  to  enforce  such  a  provision  pend- 
ing a  ruling  by  the  Secretary  under  (15),  (A)  ;  in 
view  of  the  fact  (14)  (608c)  provides  that  there 
shall  be  no  penalties  for  over-shipments  while  that 
application  is  pending.  In  other  words,  unless  this 
provision  were  in  there,  we  have  the  other  provi- 
sion that  no  penalties  shall  attach  for  violations  of 
the  order  while  an  application  for  review  is  pend- 
ing before  the  Secretary;  I  think  there  would  be 
a  very  decided  question  whether  the  courts  could 
restrain  the  violations  of  the  order  pending  a  rul- 
ing of  the  Secretary.  But  in  any  event,  it  seems  to 
me  that  this  simply  is  a  provision  that  the  District 
Courts  have  power  to  enforce,  by  way  of  injunction 
and  order,  which  necessarily  means  a  valid  order, 
because  if  the  order  is  not  valid  it  is  no  order. 

The  Court:  It  says  here,  (608c)  (15),  "After 
such  hearing  the  Secretary  shall  make  a  ruling  upon 
the  prayer  of  such  petition  which  shall  be  final,  if 
in  accordance  with  law."  [199] 

Doesn't  that  carry  with  it  the  assumption  that 
if  there  had  been  no  petition  for  review  it  would 
become  final,  providing  the  order  was  in  accordance 
with  law? 

Mr.  Crump:     Yes. 

The  Court:  If  you  have  a  hearing  on  your  com- 
plaint in  equity  for  review  and  the  Court  upholds 
the  Secretary,  he  can  only  uphold  in  the  event  the 
order  was  in  conformity  with  law,  can't  he? 

Mr.  Crump :  Yes.  Suppose  we  didn  't  ask  for  any 
review  at  all,  and  this  question  came  up;  we  didn't 
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have  any  review  pending  at  all;  certainly  no  order 
can  be  enforced  unless  it  is  a  constitutional  order, 
because  the  order  cannot  rise  higher  than  its  source. 

Mr.  Worthington:  That  being  the  case,  the  ob- 
vious conclusion  is  that  it  pays  for  these  defendants 
to  proceed  in  a  disorderly  manner  and  violate  the 
order,  whether  they  think  it  unconstitutional  or 
not,  and  receive  a  premium  for  it,  instead  of  pro- 
ceeding as  Congress  stated  they  should  proceed  if 
they  didn't  think  the  order  was  proper. 

The  Court:  If  the  order  is  void  of  its  constitu- 
tional right  it  is  a  nullity. 

Mr.  Crump:  Yes,  and  Congress  didn't  add  any- 
thing to  it  by  an  Act  of  Congress. 

The  Court:     No. 

Mr.  Crump:  Congress  can't  add  anything  to  it. 
If  it  violates  the  constitution  it  violates  something 
that  is  ahead  of  and  takes  precedence  over  any  Act 
of  Congress. 

The  Court:  Gentlemen,  I  am  going  to  continue 
this  matter  until  2 :00  p.m.  Thursday,  and  if  between 
now  and  tomorrow  noon  either  side  desires  to  sub- 
mit any  points  and  authorities,  I  would  be  glad  to 
receive  them.  Now,  any  points  and  authorities  that 
are  submitted  I  want  to  be  confined  to  this  one 
point:  That  is  the  question  as  to  whether  or  not, 
in  such  a  proceeding  as  this,  such  [200]  defendants 
as  are  involved  in  these  cases  can,  at  any  stage  of 
the  proceedings,  raise  the  constitutional  question, 
and  whether  or  not  it  is  incumbent  upon  this  court 
to  determine  that  issue  before  granting  an  injunc- 
tion. 
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Now,  to  my  iiiind  that  is  the  gist  of  the  action. 

The  trial  was  resumed  Thursday,  April  2,  1942, 
at  which  time  the  following  proceedings  were  had. 

After  a  short  argument  by  Mr.  Crump  on  behalf 
of  the  defendants  represented  by  him,  the  Court 
announced  its  opinion,  as  follows: 

OPINION  OF  THE  COURT 

I  have  a  little  memorandum  made  up  so  you  will 
be  clear  as  to  the  Court's  position  in  the  matter. 

The  Government  in  these  consolidated  cases  is 
attempting  to  enjoin  the  over-shipment  of  lemons 
in  violation  of  established  prorate  orders,  issued  in 
pursuance  to  Order  No.  53,  made  by  the  Secretary 
of  Agriculture. 

The  admissions  in  the  answers,  together  with  the 
stipulations  of  the  parties,  establish  the  fact  that 
said  defendants  have  violated  the  prorate  order 
issued  in  pursuance  to  said  Order,  and  it  is  clear 
that  the  Government  is  entitled  to  the  relief  sought, 
unless  the  Court  should  find  in  favor  of  the  Defend- 
ants under  their  special  defenses.  These  special  de- 
fenses attempt  to  bring  into  issue  the  legality  of 
said  Order  No.  53. 

The  defendants  claim  that  said  Order  is  arbi- 
trary, unreasonable,  unjust,  and  discriminating,  and 
violative  of  their  constitutional  rights.  The  defend- 
ants have  offered  evidence  in  support  of  said  af- 
firmative defenses,  and  the  sole  question  now  before 
the  Court  is  a  determination  of  the  admissibility 
of  this  [201]  evidence. 
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I  am  of  the  opinion  that  such  evidence  is  not 
admissible.  The  actions  are  brought  pursuant  to 
the  provisions  of  Title  7,  Section  608a  (6)  U.  S. 
C.  A.,  which  provides  as  follows: 

"The  several  District  Courts  of  the  United 
States  are  hereby  vested  with  jurisdiction  spe- 
cifically to  enforce,  and  to  prevent  and  restrain 
any  person  from  violating  any  order,  regula- 
tion, or  agreement,  heretofore,  or  hereafter 
made,  or  issued  pursuant  to  this  chapter,  in 
any  proceeding  now  pending  or  hereafter 
brought  in  said  Courts." 

I  believe  it  was  the  intention  of  Congress  under 
said  provision  to  limit  the  jurisdiction  of  the  Dis- 
trict Court,  to  enforce  and  prevent  violations  of 
any  order,  regulation,  or  agreement  made  or  issued 
pursuant  to  the  Agricultural  Adjustment  Act.  I  be- 
lieve the  use  of  the  word  "specifically"  has  a  spe- 
cial significance,  and  limits  this  Court's  jurisdic- 
tion to  the  precise  things  therein  designated.  I  feel 
that  said  section  is  a  limitation  upon  rather  than 
a  grant  of  power. 

The  Act  provides  for  a  complete  administrative 
remedy.  Section  608c  (15)  provides  as  follows: 

"Any  handler  subject  to  an  order  may  file  a 
written  petition  with  the  Secretary  of  Agricul- 
ture, stating  that  any  such  order  or  au}^  pro- 
vision of  any  such  order  or  any  obligation  im- 
posed in  connection  therewith  is  not  in  accord- 
ance with  law,  and  praying  for  a  modification 
thereof,  or  to  be  exempted  therefrom.  He  shall 
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thereupon  be  given  an  opportunity  for  a  hear- 
ing upon  such  petition,  in  accordance  with  reg- 
ulations made  by  the  Secretary  of  Agriculture, 
with  the  approval  of  the  President.  After  such 
hearing  the  Secretary  shall  make  a  ruling  upon 
the  prayer  [202]  of  such  petition  which  shall 
be  final,  if  in  accordance  with  law. 

"The  District  Courts  of  the  United  States 
(including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia)  in  any 
District  in  which  such  handler  is  an  inhabi- 
tant, or  has  his  principal  place  of  business,  are 
hereby  vested  with  the  jurisdiction  in  equity 
to  review  such  ruling,  provided  a  bill  in  equity 
for  that  purpose  is  filed  within  20  days  from 
the  date  of  the  entry  of  such  ruling.  Service 
of  process  in  such  proceedings  may  be  had  up- 
on the  Secretary  by  delivering  to  him  a  copy 
of  the  bill  of  complaint.  If  the  Court  deter- 
mines that  such  is  not  in  accordance  with  law, 
it  shall  remand  such  proceedings  to  the  Secre- 
tary with  directions  either  (1)  To  make  such 
ruling  as  the  Court  shall  determine  to  be  in 
accordance  with  law,  or  (2)  To  take  such  fur- 
ther proceedings  as,  in  its  opinion,  the  law 
requires.  The  pendency  of  proceedings  insti- 
tuted pursuant  to  this  Subsection  (15)  shall 
not  impede,  hinder,  or  delay  the  United  States, 
or  the  Secretary  of  Agriculture  from  obtaining 
relief  pursuant  to  Section  608a (6)  of  this  Title. 
Any  proceedings  brought  pursuant  to  Section 
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608a (6)  of  this  Title  (except  where  brought 
by  way  of  counterclaim  in  proceedings  insti- 
tuted pursuant  to  this  Subsection  (15))  shall 
abate  whenever  a  final  decree  has  been  ren- 
dered in  proceedings  between  the  same  parties, 
and  covering  the  same  subject  matter,  insti- 
tuted pursuant  to  this  subsection  (15)." 

You  will  note  that  this  section  specifically  pro- 
vides [203] 

"If  the  Court  determines  that  such  ruling 
is  not  in  accordance  with  law." 

Well,  of  course,  if  it  is  violative  of  any  constitu- 
tional right,  it  is  not  in  accordance  with  law,  and 
it  seems  to  me  that  it  is  clear  under  that  section 
that  it  is  going  to  be  encumbent  upon  the  Court 
to  determine  the  lawfulness  of  the  Order. 

The  defendants  have  all  filed  their  petitions  with 
the  Secretary  of  Agriculture  in  pursuance  to  such 
section.  Some  of  the  petitions  have  been  dismissed, 
and  bills  in  equity  are  now  pending  seeking  a  re- 
view of  such  rulings.  The  balance  of  said  petitions 
are  now  pending  before  the  Secretary  of  Agricul- 
ture. 

It  is  a  cardinal  principle  of  administrative  law, 
that  the  administrative  remedy  must  be  followed 
and  judicial  relief  will  not  be  granted  before  the 
prescribed  administrative  remedy  has  been  ex- 
hausted. 

I  am  satisfied  the  following  authorities  sup])ort 
my  view:  Federal  Power  Commission  v.  Metro- 
politan Edison  Co.,  304  U.S.  375;  Myers  v.  Bethle- 
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hem  Sliipbuilding  Corporation,  303  U.S.  41; 
Rochester  Telephone  Co.  v.  United  States  307  U.S. 
125  and  United  States  v.  Snperior  Court  recently 
decided  by  the  Supreme  Court  of  the  State  of  Cali- 
fornia. The  exact  designation  of  the  citation  I  have 
not  before  me. 

It  further  appears  to  me  that  the  Act  provides 
for  an  exclusive  remedy  of  review,  which  excludes 
all  other  judicial  intervention.  (National  Labor  Re- 
lations Board  v.  Jones  &  McLaughlin,  301  U.S.  1). 

If  I  am  correct  in  my  viewpoint,  the  legality  of 
the  Order  can  only  be  questioned  in  a  District 
Court  under  the  provisions  of  said  Section  608c 
(15). 

Such  a  ruling  will  not  work  an  undue  hardship 
upon  the  defendants  inasmuch  as  they  are  now  pur- 
suing their  administrative  remedy,  and  when  the 
matter  is  presented  to  the  District  Court,  they 
[204]  then  can  present  their  attacks  on  the  law- 
fulness of  said  Order  No.  53. 

If  the  Court  agrees  with  the  contentions,  any  ac- 
tion taken  pursuant  to  said  Order  will  be  abated. 
On  the  other  hand,  if  the  Court  upholds  the  Sec- 
retary of  Agriculture,  said  Order  No.  53  will  be- 
come final. 

Let  us  for  a  moment  analyze  the  contentions  of 
the  defendants.  If  their  theory  is  to  prevail,  they 
can,  in  this  action,  in  effect  annul  said  Order  No. 
53.  A  judgment  denying  the  Government  injunc- 
tive relief  would  have  that  effect  and  said  Defend- 
ants, with  impunity  could  ignore  their  administra- 
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five  remedy  and  to  so  hold  would  in  effect  grant  to 
the  defendants  judicial  relief  prior  to  the  exhaus- 
tion of  their  administrative  remedies. 

Furthermore,  such  a  holding  would,  in  effect, 
permit  this  Court  to  try  the  issues  presented  to 
the  Secretary  of  Agriculture,  and  any  judgment  by 
this  Court  would  be  a  substitution  of  my  oinnion 
for  that  of  the  Secretary  of  Agriculture,  which 
would  be  in  direct  conflict  with  the  legislative  in- 
tent. 

I  believe  Railroad  Commission  v.  Rowan  and 
Nichols  Oil  Company,  310  U.S.  573—311  U.S.  570 
support  me  in  that  contention. 

It  would  also  grant  to  said  defendants  an  ad- 
vantage not  afforded  to  others.  If  the  defendants 
had  voluntarily  complied  with  the  order  and  then 
pursued  their  administrative  remedy,  they  would 
be  restricted  to  a  judicial  review  as  provided  in 
said  Section  608c  (15),  but  as  a  reward  for  their 
non-compliance  with  the  order  they  contend  the 
legality  of  the  Order  may  now  be  determined  by 
this  Court. 

I  do  not  feel  any  such  discrimination  should 
be  made  in  favor  of  the  wrong-doer.  Familiar  rules 
of  equity  should  withhold  this  Court's  favor  in  this 
respect. 

Insofar  as  the  defendants  raising  the  issue  that 
the  Act  does  [205]  not  apply  to  second  handlers,  I 
adhere  to  my  former  rulings.  I  do  not  believe  that 
the  Act  or  the  Order  makes  any  such  distinction. 
Any  such  holdings  would  allow  a  complete  circum- 
vention of  the  Act  and  the  Order. 
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The  thought  I  have  in  mind,  gentlemen,  is  that 
the  findings  be  limited  to  the  facts  of  the  Order  and 
the  non-compliance  and  the  injunction  prohibiting 
the  violation  of  Order  No.  53.  I  would  have  no 
objection  to  the  findings  in  a  case  reflecting  that 
the  defendants  are  pursuing  their  administrative 
remedy  and  that,  if  the  judgment  in  the  administra- 
tive proceedings  was  in  favor  of  the  defendants, 
such  judgment  would,  in  effect,  abate  the  order 
here,  such  final  judgment. 

I  would  like,  Judge  Crump,  to  have  counsel  see 
if  they  cannot  agree  on  findings,  and  if  you  cannot 
agree,  we  will  arrange  for  a  conference  for  the 
purpose  of  thrashing  out  those  things. 

But  it  is  not  my  intention,  by  granting  this  in- 
junction, to  preclude  the  defendants  from  raising 
every  issue  that  they  are  entitled  to  raise  in  their 
review  proceedings. 

I  look  upon  this  proceeding  of  the  Government  as 
an  interim  proceeding  in  a  way.  That  is,  as  I  view 
the  Act,  those  affected  by  it  have  their  administra- 
tive remedy,  but  Congress  realizing  the  delays  that 
occur  by  reason  of  those  petitions  for  hearing  be- 
fore the  Secretary  of  Agriculture  and  then  the 
Court  proceedings,  that  there  is  going  to  be  a  great 
delay  and  that  to  enforce  the  Order  pending  such 
proceeding,  it  has  provided  for  this  one  section  that 
gives  the  District  Court  jurisdiction.  It  might  have 
been  an  imi^rovement  in  the  Act  if  it  had  provided 
that  a  temporary  restraining  order  would  be  is- 
sued which  shall  be  held  in  abeyance  until  the  ad- 
ministrative   remedy   had    been    exhausted,    but    I 
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look  at  this  this  way,  and,  as  I  have  said,  assume. 
Judge  Crump,  that  your  clients  had  voluntarily 
complied  with  this  Order  and  still  were  dissatis- 
fied and  had  filed  their  petition  for  review  with  the 
Secretary  of  Agriculture  [206]  and  then  their  bill 
in  equity  in  this  Court  upon  refusal  of  the  Secre- 
tary to  grant  you  any  relief:  Now  certainly  you 
would  have  the  right  under  such  conditions  to  raise 
any  point,  particularly  your  point  of  constitution- 
ality. 

Now  I  don't  believe  that  because  Congress  gave 
the  District  Court  power  to  enforce  the  Order  that 
it  intended  to  give  those  that  did  not  comply  with 
the  Order  a  broader  right  of  review  and  a  greater 
scope  of  judicial  action  than  the  man  that  complied 
with  it,  and  certainly  there  is  a  method  of  reaching 
the  legality  of  this  Order  and  the  Act  itself  pro- 
vides definitely  that  when  the  ruling  of  the  Secre- 
tary becomes  final,  it  shall  be  final  if  in  accordance 
with  law. 

Now,  of  course,  it  seems  to  me  that  that  language, 
*'If  in  accordance  with  law"  might  be  considered 
as  surplusage  because  any  order  he  makes  in  vio- 
lation of  the  law,  there  would  be  a  way  of  reaching 
it,  but  I  believe  that  it  is  primarily  the  problem  of 
the  Court  that  reviews  the  action  of  the  Secretary 
of  Agriculture. 

The  Government,  under  my  statement,  of  course, 
is  entitled  to  an  injunction  in  these  cases,  and  I 
shall  expect  them  to  expeditiously  prepare  the  find- 
ings, serve  them,  and  submit  them  to  me  and  try 
to  settle  this  in  the  next  few  days. 
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This  concluded  the  proceedmgs  at  the  trial  in 
said  consolidated  cases.  [207] 

DEFENDANTS'  EXHIBITS  OFFERED  AND 
MARKED  FOR  IDENTIFICATION  BUT 
EXCLUDED  FROM  THE  EVIDENCE  BY 
THE  TRIAL  COURT. 

Defendants'  Exhibits  "A"  to  "K",  both  inclu- 
sive, offered  in  evidence  by  these  appealing  de- 
fendants and  marked  for  identification,  in  connec- 
tion with  the  offers  of  proof  made  by  said  defend- 
ants at  the  trial,  as  hereinbefore  referred  to  in  the 
"Proceedings  at  the  Trial",  (all  of  which  were 
excluded  by  the  Court),  were  and  are  in  the  words 
and  figures  following,  to-wit:  [208] 


DEFENDANTS'  EXHIBIT  "A"  FOR 
IDENTIFICATION 

November  19,  1941 
To  All  Handlers  of  Lemons : 

A  copy  of  the  Marketing  Policy  Statement  as 
submitted  to  the  Secretary  of  Agriculture  on  No- 
vember 15,  1941,  is  hereby  presented  to  you  as  re- 
quired under  Section  4  (a)  of  the  Marketing  Agree- 
ment : 

"In  presenting  its  Marketing  Policy  Statement 
for  the  ensuing  year,  Lemon  Administrative  Com- 
mittee wishes  to  review,  for  your  perusal,  the  oper- 
ations of  this  program  since  the  week  commencing 
June   1,   1941   as   same  refers   to  weekly  industry 
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shipments  interstate,  and  weekly  f.o.b.  prices  in 
contrast  with  comparable  data  for  the  previous 
year  and  the  average  for  the  three  prior  years : 


Week 

Ending        Interstate  Industry 

Shipments 

Average  F.O.B.  Pri 

ice 

3  Yr.  Avge. 

3-Yr.  Avge 

1941 

1940 

1938-1940 

1941 

1940 

1938-1940 

cars 

dollars  per  box 

June  7    683 

594 

627 

3.43 

3.01 

3.17 

14    642 

675 

613 

3.05 

3.52 

3.32 

21    586 

708 

611 

2.89 

3.55 

3.24 

28    731 

558 

583 
2,434 

3.55 

3.13 

3.12 

2,642 

2,535 

July   5    717 

307 

410 

4.65 

2.73 

2.96 

12    707 

435 

615 

3.74 

2.71 

3.21 

19    655 

404 

450 

3.16 

2.53 

3.03 

26    577 

642 

1,788 

476 
1,951 

3.17 

3.75 

3.15 

2,656 

Aug.  2    705 

716 

519 

4.04 

6.17 

4.00 

9    705 

404 

417 

4.75 

4.22 

3.49 

16    677 

377 

374 

3.97 

3.55 

3.42 

23    397 

368 

328 

2.91 

3.27 

3.48 

30   268 

288 

321 

2.32 

2.86 

3.17 

2,752 

2,133 

1,959 

Sept.  6    146 

227 

205 

2.33 

2.75 

2.94 

13    257 

206 

228 

2.40 

2.51 

2.96 

20    242 

129 

196 

2.85 

2.31 

2.87 

27    303 

118 

152 

3.26 

2.32 

2.83 

948 

680 

779 

Oct.    4   256 

191 

163 

3.40 

2.57 

2.71 

11    251 

230 

195 

3.13 

2.81 

2.81 

18    245 

208 

175 

3.22 

2.83 

2.83 

25    277 

200 

829 

183 

3.11 

2.60 

2.90 

1,029 

716 

Nov.    1    268 

218 

180 

3.04 

2.51 

2.91 

10,295        8,183        8,019 
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As  to  the  distribution  of  the  crop  during  the  same 
period,  we  offer  also,  the  following  performance 
record : 

Shipments  June  1,  1941  Percentage 

to  Distribution  to 

November  1,  1941,  inc.  November  1,  1941 
Cars 

Interstate  10,295.02  50.92 

Intrastate  1,089.33  5.39 

Export    55.50  .27 

By-Product    7,732.92  38.25 

Eliminated  1,044.58  5.17 

Total 20,217.35  100.00 

[208-a] 

The  objectives  of  this  Committee  shall  be  di- 
rected toward  attaining  such  results  as  are  pre- 
scribed in  the  Marketing  Agreement  and  Order 
with  particular  reference  to  so  recommending  the 
regulation  of  shipments,  when  necessary,  that  the 
returns  to  lemon  growers  will  tend  to  approach  par- 
ity, at  the  same  time  giving  due  consideration  to  the 
interests  of  the  consumer. 

Lemon  Administrative  Committee  believes  that 
the  desired  results  may  be  obtained  through  regu- 
lation of  shipments,  giving  careful  consideration  to 
the  interrelationship  of  the  primary  factors  which 
affect  the  price  and  income  for  lemons,  namely; 
available  market  supply,  consumer  income,  and 
weather  conditions. 

Further,  the  Committee  will  consider  at  all  times 
the  additional  consumptive  demand  for  lemons 
which  may  be  created  by  increased  sales  effort  on 
the  part  of  the  industry,  through  more  intensive 
advertising  and  merchandising  programs. 
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Approximately  9,200,000  boxes  of  fresh  lemons 
were  sold  in  the  season  just  ended  as  compared  with 
7,807,000  ])oxes  in  1940,  and  a  three  year  average 
of  7,719,000  boxes.  It  is  believed  that  the  sale  of  this 
record  vohnne  of  lemons  was  made  possible  by  vir- 
tue of  the  following  factors:  A  regulated  flow  of 
lemons  to  market,  summer  temperatures  which  were 
2  degrees  above  normal,  and  an  increase  of  21 
points  in  the  index  of  non-agricultural  income.  Pre- 
liminary data  on  the  average  f.o.b.  price  received 
for  packed  and  loose  lemons  during  last  season  in- 
dicate a  figure  of  about  $2.94  per  box. 

For  the  1941-42  season  it  is  estimated  that,  as- 
suming normal  summer  temperatures  (as  compared 
with  1940-41  summer  temperatures  which  were  2 
degrees  above  normal)  and  a  further  rise  of  13 
points  in  the  index  of  non-agricultural  income,  not 
less  than  9,000,000  boxes  of  lemons  may  be  sold  in 
fresh  fruit  channels  at  a  j^rice  approaching  parity. 

The  official  government  forecast  of  the  1941-42 
lemon  crop,  as  of  November  1,  1941  indicates  pro- 
duction of  14,580,000  boxes.  If  we  may  assume  this 
estimate  to  be  reasonably  accurate,  the  industry  is 
faced  with  a  crop  considerably  in  excess  of  the 
quantity  which  it  is  felt  can  be  marketed  in  fresh 
fruit  channels  during  said  year  at  reasonable  prices. 

Based  upon  this  early  season  estimate,  the  follow- 
ing utilization  schedule  for  the  1941-42  lemon  crop 
is  indicated: 
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1 ,000  Boxes  Percent 

Tree  crop  14,580  100.0 

Dom.  and  Canadian  fresh  shipts.  8,970  61.5 

Exports  other  than  Canada 30  .2 

By-Products  and  CuUage 5,580  38.3 

In  conclusion,  it  may  be  stated  that  this  Commit- 
tee will  endeavor  to  develop  and  maintain  a  ship- 
ping program  which,  under  normal  conditions  will 
approach  parity  for  the  season  as  prescribed  by  the 
Agricultural  Marketing  Agreement  Act,  and  which 
also  recognizes  fairness  and  adequate  supplies  to 
the  consumers  of  lemons." 

Yours  very  truly, 

LEMON  ADMINISTRATIVE 
COMMITTEE 
By  R.  L.  MacRAE 

Assistant  Secretary.  [208-b] 


DEFENDANTS'  EXHIBIT  B 

EFFECT  OF  MARKETING  POLICIES  ON  RETURNS  OF 

10  ACRE  LEMON  GROVE 

10  Acre  Grove 

4330  Field  Boxes  (average  yield  on  5  year  basis)  @  50#- 

per  Field  Box 
-216  5%  eliminated 

4114  Field  Boxes 

1/^  of  Crop  Packed  and  Shipped : 

1353  packed  boxes  @  76#  to  packed  box 

Delivered  Price  ....$  4.50        $  6,088.50 
Costs  3.34  4,519.02 


Net  Returns  $  1,569.48 
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Effect  of  ]\tarketing  Policies  on  Returns  of  10  Acre  Lemon 
Grove —  ( Continued ) 

1/^  of  Crop  Diverted  to  By-Products : 


2057  field  boxes  (based  on 

$20  per 

ton)  @  50c 
$  1,028.50 

Costs : 

cultivation   ....$ 

.542 

picking  and 

hauling  

.242 

packing  house 

costs    

.200 

$  2,015.86 

Total  Costs 

.984 

Net  Loss  

$ 

-987.36 

Total    

$ 

582.12 

Cost  of  eliminated  Fruit 

216  Field  Boxes  (n)  .45.98 

$ 

-211.68 

Net  for  Cron.... 

,4? 

370.44 

10  Acre  Grove 
4330  Field  Boxes  (average  yield  on  5  year  basis)  @  50# 

per  Field  Box. 
-216  5%  eliminated 

4114  Field  Boxes 

%  of  Crop  Packed  and  Shipped: 

2030  packed  boxes  (a)  76 #  to  packed  box 

Delivered  Price  ..-$  4.10        $  8,323.00 
Costs  3.34  -6,780.20 

Net  Returns  $  1,542.80 

1/4  of  Crop  Diverted  to  By-Products : 

1028  Field  Boxes  @  50c  (based  on  $20  per  ton) 

$     514.00 
Costs    $     .98  1005.48 

Net  Loss  -491.48 

Total    $  1,051.32 
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Effect  of  Marketing  Policies  on  Returns  of  10  Acre  Lemon 
Grove —  (Continued) 

Cost  of  eliminated  Fruit : 

216  Field  Boxes  @  $.98 211.68 


Net  Income  for  Crop $     839.64 

[208-c] 
4330  Field  Boxes  (average  yield  on  5  year  basis)  @  50# 

per  Field  Box 
-216  5%  eliminated 

4114  Field  Boxes 
90%  of  Crop  Packed  and  Shipped : 

2436  packed  boxes  @  76#  per  packed  box 
Delivered  Price  ....$  4.00        $  9,744.00 
Costs  3.34  8,136.24 


Net  Returns  $  1,607.76 

10%  of  Crop  Diverted  to  By-Products : 

411  field  boxes  @  $.50  (based  on  $20  per  Ton) 

$     205.50 
Costs  $     .98  402.78 


Loss  on  Crop -197.28 


Total  Returns $  1,410.48 

Cost  of  Eliminated  Fruit  of 

216  Field  Boxes  @  $.98  per  box  211.68 


Net  Income  for  Crop $  1,198.80 

CALIFORNIA  CITRUS  LEAGUE  FIGURES 

***** 

Packed  Box  Field  Box 

Cultural  824  .542 

Pick    321  .211 

Haul  047  .031 

Packing  782  .200 

Selling  168  x 

Freight    1.200  x 

$3,342  $.984 
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California  Citrus  League  Figures — (Continued) 

Cultural  Costs  per  10  acres $2,347.20 

Field  boxes  to  carry  cost. 

4330  avg.  cost  per  fb..  .542 

Costs  converted  to  packed  box  : 
50  lb.  loose— 76  lb.  packed=.824 
per  packed  box. 
By-Products : 

$20.00  per  Ton,  —  40  Field  Boxes 
per  ton  @  $.50  per  Field  Box. 

[208-d] 
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DEFENDANT'S   EXHIBIT   ''E"   FOR 
IDENTIFICATION 

COMPARATIVE  LEMON  SHIPMENTS 

(From  Fruit  World)     Percentage 


MOD  Shipments 

Total  Calif 

Shipped  by 

Season 

Packed  Boxes 

Cars 

Cars 

MOD 

1929-30 

160,500 

461.2 

13,228 

3.5% 

1930-31 

290,4641/2 

834.7 

15,922 

5.2 

1931-32 

308,606 

886.8 

13,602 

6.5 

1932-33 

271,376 

779.8 

13,974 

5.6 

1933-34 

270,983 

778.7 

16,177 

4.8 

1934-35 

387,014 

1112.1 

18,240 

6.1 

1935-36 

328,764 

944.7 

17,775 

5.3 

1936-37 

204,299 

503.2 

14,096 

3.6 

1937-38 

392,219 

966.0 

16,103 

6.0 

1938-39 

463,1861/2 

1140.9 

17,471 

6.5 

1939-40 

510,7221/2 

1257.9 

16,781 

7.5 

1940-41 

659,2921/2 

1623.9 

20,001 

8.1 

Note:  Car  basis  348  boxes  previous  to  1936-37 
season. 

Car  basis  406  boxes  for  1936-37  season  and  there- 
after. 

MUTUAL  ORANGE 
DISTRIBUTORS 

By    

Sales  Manager 


vs.  United  States  of  America 

DEFENDANT'S    EXHIBIT    "F' 
IDENTIFICATION 

PACKED  LEMON  SHIPMENTS 


289 


FOR 


Season  1939-40 

Season  1940-41 

MOD 

Total 

Pet. 

MOD 

Total 

Pet. 

Month 

Carlot 

Calif. 

Shipped 

Carlot 

Colif. 

Shipped, 

(Fruit  World) 

(Fruit  World) 

November 

25 

814 

3.1 

48 

995 

4.8 

December: 

40 

880 

4.5 

45 

838 

5.4 

January : 

451/2 

968 

4.8 

128 

1448 

8.8 

February : 

91 

1221 

7.5 

107 

910 

11.6 

March : 

1001/2 

1027 

9.8 

160 

1204 

13.5 

April : 

152 

1499 

10.3 

254 

1701 

14.9 

May: 

187 

2212 

8.5 

298 

2762 

10.8 

June: 

225 

2601 

8.6 

204 

2966 

6.9 

July: 

171 

2178 

7.9 

122 

2813 

4.3 

August : 

92 

1774 

5.2 

110 

2251 

4.9 

September 

:    54 

709 

7.6 

66 

984 

6.7 

October : 

73 

1258 

955 

7.7 
7.7 

82 
1624 

1129 

7.2 

Totals : 

16,838* 

20,001 

8.1 

Note:  Discrepancy  between  Fruit  World  total  of  16,781 
and  total  by  month  as  above. 


DEFENDANTS'  EXHIBIT  ^'G"   FOR 
IDENTIFICATION 

OPERATION  OF  LEMON  PRORATE  AS  IT 
AFFECTED  M.  0.  D. 

June  1  to  August  31,  1941 
Allotments  and  Shipments 

(June  1  to  August  30,  inclusive) 

Certificates  of  Adjusted  Allotments 345.1 

Actual  Shipments 448.9 

Violation  (all  within  first  five  weeks  of  operation 

of  prorate)  89.2 

Forfeitures 2.0 

Diverted  to  by-products 31% 
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Operation   of   Lemon   Prorate   as   It   Affected 
M.  O.  D.— (Continued) 

Number  of  Markets  in  Which  Lemons  Sold: 

June  1  to  August  30,  inclusive 114  markets 

The  most  sold  in  any  one  market  in  one  week....     5  cars 
Orders  Unable  Fill : 

Actual  orders  placed  with  packing  houses  which 
they  were  unable  to  fill — June  1  to  August  30, 
1941. 

A.  Standing  orders 84  cars 

B.  Individual  orders 17  cars 

C.  Standing  orders  received  from  regular 
customers  which  were  not  placed  with  any 
particular  packing  house  but  offered  to 
various  houses  from  time  to  time  and  not 
accepted  due  to  inability  to  ship 68  cars 

D.  Individual  orders  received  from  regular 
customers  which  were  not  placed  with 
packing  house  due  to  inability  to  ship 88  cars 

257  cars 


Note:  While  a  few  cars  were  rolled  some  weeks  without  or- 
ders, this  was  due  to  the  fact  that  after  filling  orders,  certain 
sizes  and  grades  remained  which  did  not  fit  any  orders  received. 
Some  of  these  cars  were  sold  at  auction. 

The  actual  percentage  of  our  total  lemon  sales  at  auc- 
tion June  1  to  August  30  was 4% 

Total  industry  lemon  shipments  (June  1 — August  30, 
inclusive)  were  8032  cars;  total  lemons  sold  auction 
that  period  4013  cars — percentage  sold  at  auction  for 
industry    50% 

EXPLANATION  OF  ITEM  D  ON  EXHIBIT  ''G" 

Lemon  Orders  Received  But  Not  Placed  With  Packing  Houses 
Account  No  Prorate  Available 

Place  June         July       August  Total 

Albany,  N.  Y 1  1 

Altoona,  Pa 1  1 

Atlanta,  Ga.   (Nail) 2  6  8 

Austin,  Tex 1  1 
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Explanation  of  Item  D   on  Exhibit  "G"— 
(Continued) 

Place                                                       June         July  August  Total 

Birmingham,  Ala.  (Acco)....  12  3 
Brunton       (Gold      Banner, 

Redlands)    1  1 

Buffalo,  N.  Y 1  1 

Charlotte,  N.  C 1  1 

Cleveland,  Ohio  1  12 

Clovis,  N.  M 1  1 

Columbia,  S.  C 3          2  2                  7 

Dallas,  Tex 2          2  4 

Denver,  Colo 11  2 

El  Paso,  Tex 1  1 

Houston,  Tex 11  2 

Indianapolis,  Ind 5          2  2                  9 

Kansas  City,  Mo.  (Acco) 11  2 

Kansas  City,  Mo.  (MOD)....  2          1  3 

Jacksonville,  Fla 1  1 

Milwaukee,  Wis 2  2 

Minneapolis,  Minn 1  1 

Mobile,  Ala.  (Hoyle) 1  1 

Mobile,  Ala.  (Acca) 0 

Nashville,  Tenn.    (Smith)....  3           2  5 

New  Orleans,  La.  (Lally)....  3           4  7 

Oklahoma  City,   Okla 12  3 

Portland,  Ore 1  1 

Safeway,  Los  Angeles 2  2 

Salisbury,  N.   C 1  1 

Salt  Lake  City,  Utah 1  1 

San  Antofiio,  Tex 5  5 

Seattle,  Wn 1  1 

Sioux  City,  la 1  1 

St.  Louis,  Mo 1  1 

Toronto,  Ont 1  1 

Tulsa,  Okla 11  2 

Wesco  Poods  2  2 

Washington,  D.  C 1  1 


35 


46 
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DEFENDANT'S    EXHIBIT    ''H"   FOR 
IDENTIFICATION 

FIELD  BOX  AVERAGE  F.  0.  B.  PACKING  HOUSE 

(Average  to  the  Grower) 


1940 

1941 

Pool  1— Dec,  Jan.  and  Feb... 

$     .79967 

$     .50952 

Pool  2 — Mar.,  Apr.  and  May.. 

1.084 

.63562 

STORAGE  PERIODS 
September  1939  27.89  cars 

1940  32.89  " 

1941  77.89  " 


DEFENDANTS'  EXHIBIT  "I' 
IDENTIFICATION 


FOR 


PERCENTAGE  OF  BY-PRODUCTS  FRUIT 
1941  Pool  2  and  1941  Pool  3 


Pool  2 

Pool  3 

March,  April  and  May 

June,  July  and  August 

1940-41  Pool  3 

1940-41  Pool  2 

Percentage 

Percentage 

of  Field 

of  Field 

Boxes 

Boxes 

Boxes 

Boxes 

Washer  Letts 

475 

.44% 

382 

.18% 

Washer  Culls 

6,471 

5.98 

6,031 

2.86 

Washer  Standards 

1,524 

1.41 

4,505 

2.14 

Grader  Letts 

87 

.08 

100 

.05 

Grader  Culls 

2,657 

2.45 

5,314 

2.52 

Grader  Standards 

12,123 

11.21 

14,359 

6.81 

Black  Buttons 

3,009 

2.78 

923 

1.42 

Contacts 

2,662 

2.46 

1,277 

.60 

Total 

29,008 

26.81% 

32,891 

16.58% 

Total  Field  Boxes  108,199 

210,952 

vs.  United  States  of  Ameriea  293 

DEFENDANTS'   EXHIBIT   "J"   FOR 
IDENTIFICATION 

GLENDORA  COOPERATIVE  CITRUS  ASSOCIATION 

Packed  Box  Shipments — Prepared  from  Pool  Shipping  Records 


Whole  Year 

Before  pro-rote 

After  pro-rate 

Nov.  1  St  1 940 

Nov.  1st  1940 

June  1st  1941 

to 

to 

to 

Nov.  1st,  1941 

May  31st  1941 

Nov.  1st,  1941 

Boxes         Percent 

Boxes        Percent 

Boxes     Percent 

Interstate 

22,802     61.5 

16,412     63.2 

6,390     57.6 

Intrastate 

2,918       7.8 

1,544       5.95 

1,374     12.4 

By-Products 

10,153     27.1 

7,300     28.1 

2,853     25.72 

Eliminated 

1,167       3.1 

694       2.67 

473       4.27 

Total         37,040     99.5        25,950     99.92       11,090     99.99 
Total  field  boxes  received,  converted  to  packed 

boxes  season  Nov.  1,  1940  to  Oct.  31st,  1941....54,069 37,092 

Total  packed  boxes  disposed  of  in  fresh  form 

and  to  by-products 35,873 

Shrinkage  and  decay : 1,219 


DEFENDANTS'  EXHIBIT  ''K"  FOR 
IDENTIFICATION 

WHITTIER  MUTUAL  ORANGE  &  LEMON  ASSN. 
Packed  Box  Shipments  Prepared  from  Pool  Shipping  Records 


Whole  Year 

Before  pro-rate 

After  pro-rote 

Nov.  1  st  1 940 

Nov.  1st  1940 

June  1st  1941 

to 

to 

to 

Nov.  1st,  1941 

May  31st  1941 

Nov.  1st,  1941 

Boxes        Percent 

Boxes        Percent 

Boxes     Percent 

Interstate 

28,868     62.4 

20,532     65.8 

8,336     55.2 

Intrastate 

4,091       8.8 

3,532     11.3 

559       3.7 

By-Products 

11,092     23.9 

6,243     20.0 

4,850     32.1 

Eliminated 

2,236       4.9 

881       2.9 

1,355       9.0 

Total        46,287  100%        31,187  100%        15,100  100% 
Total  field  boxes  received,  converted  to  packed  boxes 

season  Nov.  1st  1940  to  Oct.  31st  1941 44,198 

Total  packed  boxes  disposed  of  in  fresh  fruit  form  and 

to  By-Products  44,051 

Shrinkage  and  Decay 4,472 
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[Title    of    District    Court    and    Said    Consolidated 

Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS, AND  EACH  OF  THEM,  IN- 
TEND TO  RELY  ON  THE  APPEAL 

Come  now  the  defendants  La  Verne  Cooperative 
Citrus  Association,  a  corporation,  Glendora  Coop- 
erative Citrus  Association,  a  corporation,  Ventura 
County  Orange  and  Lemon  Association,  a  corpora- 
tion, Whittier  Mutual  Orange  and  Lemon  Associa- 
tion, a  corporation.  Index  Mutual  Association,  a 
corporation,  and  Chula  Vista  Mutual  Lemon  Asso- 
ciation, a  corporation  organized  and  existing  under 
the  laws  of  California,  in  the  above  consolidated 
cases,  and  as  Appellants  therein,  and  pursuant  to 
the  provisions  of  Rule  76  of  the  Rules  of  Civil 
Procedure,  state  that  the  points  on  which  they 
intend  to  rely  on  their  appeals  to  the  United  States 
Circuit  Court  of  Appeals  are  as  follows: 

1.  The  Order  of  the  Secretary  of  Agriculture, 
known  and  designated  as  Order  No.  53  "Order 
Regulating  The  Handling  of  Lemons  In  The  States 
of  California  And  Arizona",  is,  on  its  face,  viola- 
tive [210]  of  the  Fifth  Amendment  of  the  Constitu- 
tion of  the  United  States,  in  this,  that  it  deprives 
these  appealing  defendants  herein,  and  each  of 
them,  of  their  property  without  due  process  of 
law. 

2.  Said  Order  No.  53  is,  in  its  practical  appli- 
cation and  administration,  violative  of  the  Fifth 
Amendment    of    the    Constitution    of    the    United 
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States,  in  this,  that  it  deprives  these  appealing  de- 
fendants herein,  and  each  of  them,  of  their  prop- 
erty without  due  process  of  law. 

3.  Said  Order  No.  53,  both  on  its  face  and  in 
its  practical  application  and  administration,  is  un- 
just, and  discriminatory  against  these  appealing  de- 
fendants, and  each  of  them,  and  is  confiscatory  of 
the  i)roperty  and  business  of  them,  and  each  of 
them. 

4.  The  Trial  Court  erred  in 

(a)  Holding  that  said  Order  No.  53  and  the 
actions  and  conduct  of  the  Secretary  of  Agricul- 
ture, and  his  agents,  (in  particular  the  Lemon  Ad- 
ministrative Committee)  in  the  application  and  ad- 
ministration of  said  Order  w^ere,  in  these  injunc- 
tion proceedings,  conclusively  presumed  to  be  con- 
stitutional and  valid,  and  that  these  appealing  de- 
fendants, and  each  of  them,  had  no  right  to  ques- 
tion the  constitutionality  or  validity  of  said  Order 
or  said  actions  or  conduct. 

(b)  In  precluding  and  preventing  these  appeal- 
ing defendants,  and  each  of  them,  from  introducing 
evidence  to  prove  or  establish  the  facts  alleged  in 
their  respective  answers,  and  especially  in  the  sep- 
arate defenses  therein  set  forth. 

(c)  In  precluding  and  preventing  these  appeal- 
ing defendants,  and  each  of  them,  from  introducing 
the  testimony  and  evidence  specifically  detailed  in 
the  several  offers  of  proof  made  ])y  these  appealing 
defendants  at  the  trial. 

(d)  In  denying  the  motion  of  these  appealing 
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defendants,  and  each  of  them,  for  a  discovery  and 
inspection  of  certain  docnments  and  papers  in  the 
possession  and  control  of  the  Secretary  of  [211] 
Agriculture  under  Rule  34  of -the  Rules  of  Civil 
Procedure. 

5.  The  evidence  received  by  the  Trial  Court, 
the  Findings  of  Face  made  by  the  Trial  Court,  and 
the  law  applicable  to  said  evidence  and  Findings 
are  insufficient  to  and  do  not  support  the  following 
designated  Conclusions  of  Law  of  said  Trial  Court. 

(a)  Conclusion  No.  V.,  to  the  effect  that  said 
Order  No.  53  is  applicable  to  all  handlers  of  lemons 
grown  in  California  and  Arizona  shipped  in  in- 
terstate commerce  after  April  10,  1941. 

(b)  Conclusion  No.  VI.,  to  the  effect  that,  in  so 
far  as  this  particular  form  of  action  is  concerned, 
it  is  conclusively  presumed  that  the  establishment 
of  the  Lemon  Administrative  Committee  is  in  ac- 
cordance with  law,  and  valid,  and  that  said  Com- 
mittee has,  at  all  times,  legally  exercised  only  the 
powers  and  performed  the  duties  given  and  re- 
quired by  law. 

(c)  Conclusion  No.  VII.,  to  the  effect  that  the 
pro  rate  bases  issued  to  each  of  the  defendants 
herein  are,  in  so  far  as  this  particular  form  of 
action  is  concerned,  conclusively  presumed  to  have 
been  regularly  made  and  are  valid. 

(d)  Conclusion  No.  VIII.,  to  the  effect  that  the 
allotments  issued  to  each  of  these  appealing  defend- 
ants, in  so  far  as  this  particular  form  of  action  is 
concerned,  are  conclusively  presumed  to  have  been 
regularly  made  and  are  valid. 
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(e)  Conclusion  No.  IX.,  to  the  effect  that  the 
shipments  by  each  of  these  appealing  defendants 
for  interstate  commerce,  in  excess  of  their  respec- 
tive allotments,  were  in  violation  of  law. 

(f)  Conclusion  No.  X.,  to  the  effect  that  the 
United  States  of  America  is  entitled  to  a  perma- 
nent injunction  restraining  these  appealing  defend- 
ants, and  each  of  them,  and  their  officers  and  agents 
from  handling-  lemons  in  violation  of  the  ter-ms  and 
pro-  [212]  visions  of  said  Order  No.  53,  and  to  a 
judgment  for  costs  in  this  proceeding. 

6.  The  evidence  is  insufficient  to  sustain  Finding 
of  Fact  No.  XIII.,  in  this  that  there  was  no  evi- 
dence to  prove  that  the  non-compliance  by  defend- 
ants with  Order  No.  53 

(a)  Was  or  would  be  injurious  to  inter- 
state or  foreign  commerce;  or 

(b)  Was  or  would  be  injurious  to  growers, 
handlers  or  consumers  of  lemons;  or 

(c)  Did  or  would  threaten  the  stability  of 
interstate  or  foreign  commerce  in  lemons;  or 

(d)  Did  or  would  tend  to  thwart  the  Na- 
tional policy  of  improving  the  marketing  con- 
ditions in  the  handling  of  lemons  in  interstate 
or  foreign  commerce. 

Dated:  Los  Angeles,  California,  this  27  day  of 
July,  1942. 

GUY  RICHARDS  CRUMP 

Attorney  for  said  defendants 
and  appellants  [213] 
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La  VERNE  CASE 

[Title  Court  and  Cause  in  LaVerne  Case.] 

NOTICE  OF  APPEAL  TO  UNITED   STATES 
CIRCUIT    COURT    OF    APPEALS 

Notice  is  hereby  given  that  La  Verne  Co-Opera- 
tive  Citrus  Association,  a  corporation,  and  Glendora 
Co-Operative  Citrus  Association,  a  corporation,  de- 
fendants above  named,  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  9th  Circuit 
from  the  final  judgment  entered  in  this  action  on 
the  29th  day  of  April,  1942. 

Dated:  Los  Angeles,  California,  July  27,  1942. 
GUY  RICHARDS  CRUMP 

■  Attorney  for  Appellants  La 
Verne  Co-Operative  Citrus 
Association,  a  corporation, 
and  Glendora  Cooperative 
Citrus  Association,  a  corpo- 
poration. 

Address : 

458  South  Spring  Street, 
Los  Angeles,  California. 

Telephone : 
Trinity  4152 

[Endorsed] :  Filed  July  27,  1942.  [214] 
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VENTURA  CASE 

[Title  Court  and  Cause  in  Ventura  Case.] 

NOTICE  OF  APPEAL  TO  UNITED   STATES 
CIRCUIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  Ventura  Orange  and 
Lemon  Association,  a  corporation,  defendant  above 
named,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  9th  Circuit  from  the  final 
judgment  entered  in  this  action  on  the  29th  day  of 
April,  1942. 

Dated:  Los  Angeles,  California,  July  27,  1942. 
GUY  RICHARDS  CRUMP 

Attorney  for  Appellant  Ven- 
tura Orange  and  Lemon  As- 
sociation,  a   corporation 

Address : 

458  South  Spring  Street 
Los  Angeles,  California. 

Telephone : 
Trinity  4152 

[Endorsed] :  Filed  July  27,  1942.  [215] 
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WHITTIER  CASE. 

[Title  Court  and  Cause  in  Whittier  Case.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 
CIRCUIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  Whittier  Mutual  Or- 
ange &  Lemon  Association,  a  corporation,  defend- 
ant above  named,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  9th  Circuit 
from  the  final  judgment  entered  in  this  action  on 
the  29th  day  of  April,  1942. 

Dated:  Los  Angeles,  California,  July  27,  1942. 
GUY  RICHARDS  CRUMP 

Attorney  for  Appellant  Whit- 
tier Mutual  Orange  &  Lem- 
on Association,  a  corpora- 
tion. 

Address : 

458  South  Spring  Street, 
Los    Angeles,    California. 

Telephone : 
Trinity  4152 

[Endorsed]:    Filed   July   27,    1942.    [216] 
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INDEX  CASE 

[Title  Court  and  Cause  in  Index  Case.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 
CIRCUIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  Index  Mutual  Asso- 
ciation, a  corporation,  defendant  above  named,  here- 
by appeals  to  the  United  States  Circuit  Court  of 
Appeals  for  the  9th  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  the  29th  day  of 
April,  1942. 

Dated:  Los  Angeles,  California,  July  27,  1942. 
GUY  RICHARDS  CRUMP 

Attorney  for  Appellant  Index 
Mutual  Association,  a  cor- 
poration. 

Address : 

458  South  Spring  Street, 
Los    Angeles,    California. 

Telephone : 
Trinity  4152 

[Endorsed] :  Filed  July  27,  1942.  [217] 
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CHULA  VISTA  CASE. 

[Title  Court  and  Cause  in  Chula  Vista  Case.] 

NOTICE  OF  APPEAL  TO  UNITED   STATES 
CIRCUIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  Chula  Vista  Mutual 
Lemon  Association,  a  corporation  organized  and 
existing  under  the  laws  of  California,  defendant 
above  named,  hereby  appeals  to  the  United  States 
Circuit  Court  of  Appeals  for  the  9th  Circuit  from 
the  final  judgment  entered  in  this  action  on  the  29th 
day  of  April,  1942. 

Dated:  Los  Angeles,  California,  July  27,  1942. 
OUY  RICHARDS  CRUMP 

Attorney  for  Appellant  Chula 
Vista  Mutual  Lemon  Asso- 
tion,  a  corporation. 

Address : 

458  South  Spring  Street, 
Los   Angeles,    California. 

Telephone : 
Trinity  4152 

[Endorsed] :  Filed  July  27,  1942.  [218] 
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STIPULATION  AS  TO  AGREED  STATE- 
MENT OF  THE  CASE  FOR  USE  ON  AP- 
PEAL 

The  foregoing  statement  is  hereby  agreed  to  and 
approved  as  a  full  and  correct  "Statement  of  the 
Case"  to  be  used  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  9th  Circuit,  under 
the  provisions  of  Rule  76  of  the  Rules  of  Civil 
Procedure. 

It  is  further  stipulated  and  agreed  that  said 
statement  contains,  among  other  things,  all  of  the 
evidence  (including  all  stipulations  of  facts  ad- 
mitted) received  by  the  Court  upon  which  the 
Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment in  the  La  Verne,  Ventura,  Whittier,  Index  and 
Chula  Vista  Cases  were  based.  The  statement  in  the 
Findings  of  ^act  and  Conclusions  of  Law  and  the 
Final  Judgment  to  the  effect  that  the  hearing  and 
trial  of  said  cause  was  had  upon,  among  other 
things,  "affidavits  filed  in  support  of  and  in  oppo- 
sition to  the  application  for  preliminary  injunc- 
tion" applies  to  certain  of  the  other  five  cases  con- 
solidated for  trial  and  tried  with  the  five  cases 
covered  by  this  agreed  statement  of  the  case,  in 
which  said  other  five  cases  such  affidavits  were,  in 
fact,  filed.  No  such  affidavits  were  filed  or  used  in 
any  of  the  five  cases  in  connection  with  whicli  this 
agreed  statement  is  prepared.  Said  statement  as  to 
said  affidavits  was  inserted  in  said  Findings  and 
Judgment  by  inadvertence. 
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It  is  further  stipulated  and  agreed  that  said 
agreed  statement  shall  constitute  and  be  used  as  the 
record  on  appeal  in  each  of  said  five  named  cases, 
and  that,  subject  to  the  approval  of  said  Appellate 
Court,  said  five  cases  may  be  consolidated  on  said 
appeal,  and  be  heard  and  decided  by  said  Appellate 
Court  on  [219]  the  one  record  on  appeal. 

Dated:  This  18  day  of  August,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney, 
WM.  W.  WORTHINGTON, 

Assistant  U.  S.  Attorney. 
By  WM.  W.  WORTHINGTON, 

Attorneys    for    Plaintiff    and 
Appellee. 
GUY  RICHARDS  CRUMP 

Attorney  for  Defendants  and 
Appellants. 
The  foregoing  Statement  of  the  Case  is  hereby 
approved. 

Dated :  This  15  day  of  Sept.,  1942. 
BEN  HARRISON 

U.  S.  District  Judge.  [220] 
Received:  copy  of  the  within  Agreed  Statement 
of  the  Case  for  Use   on  Appeal,  this   18   day  of 
August,  1942. 

WM.  FLEET  PALMER, 
WM.  W.  WORTHINGTON, 
Attorneys  for  Plaintiff. 
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Premium  charged  for  this  ])ond  is  $10.00  per 
annum. 

Bond  No.  42367 

[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That,  Columbia  Casualty  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  is  held  and  firmly 
bound  unto  the  United  States  of  America,  plaintiff 
in  the  above  entitled  action,  in  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00),  to  be  paid  to  the 
said  United  States  of  America,  to  which  j^ayment, 
well  and  truly  to  be  made,  the  said  Columbia  Casu- 
alty Company  binds  itself  firmly  by  these  presents. 

Sealed  with  the  corporate  seal  and  dated  the  21st 
day  of  July,  1942.  [221] 

The  condition  of  the  above  obligation  is  such  that : 

Whereas,  lately,  to-wit:  on  the  29th  day  of  April, 
1942,  in  the  above  entitled  action  in  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  a  final  judg- 
ment was  rendered  and  entered  against  defendants 
La  Verne  Co-operative  Citrus  Association,  a  cor- 
poration, and  Glendora  Co-operative  Citrus  As- 
sociation, a  corporation,  and  in  favor  of  said  ])lain- 
tiff;  and 

Whereas,  the  said  La  Verne  Co-operative  Citrus 
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Association,  a  corporation,  and  Glendora  Co-opera- 
tive Citrus  Association,  a  corporation,  by  a  Notice 
of  Appeal,  to  be  filed  contemporaneously  herewith, 
are  appealing  from  said  judgment,  and  the  whole 
thereof,  to  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  for  a  reversal  thereof. 
Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  La  Yerne  Co-opera- 
tive Citrus  Association,  a  corporation,  and  Glen- 
dora Co-operative  Citrus  Association,  a  corporation, 
shall  prosecute  said  appeal  to  effect,  and  shall  pay 
all  costs  if  the  appeal  is  dismissed  or  the  judgment 
affirmed,  or  such  costs  as  said  Circuit  Court  may 
award  if  the  judgment  is  modified,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

In   Witness    Whereof,    said   Columbia    Casualty 
Company  has  caused  the  foregoing  instrument  to 
be  executed  and  its  corporate  seal  affixed  thereto 
by  its   duly  authorized  Attorney  in  fact,   at  Los 
Angeles,  California,  this  21st  day  of  July,  1942. 
COLUMBIA  CASUALTY 
COMPANY, 
By  WILLIAM  M.  CURRAN,  JR., 
Attorney  in  fact.  [222] 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  21st  day  of  July,  1942,  before  me  Rose- 
mary Goebel,  a  Notary  Public,  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  i)er- 
sonally  appeared  William  M.  Curran,  Jr.,  known 
to  me  to  be  the  person  whose  name  is  subscribed 
to  the  above  and  foregoing  instrument,  as  the  At- 
torney in  fact  of  Cokunbia  Casualty  Company,  tlie 
corporation  that  executed  said  instrument,  and 
acknowledged  to  me  that  he  subscribed  the  name  of 
Columbia  Casualty  Company  thereto,  as  Principal, 
and  his  own  name  as  Attorney  in  fact. 

I  further  certify  that  said  instrument  was  exe- 
cuted by  said  William  M.  Curran,  Jr.,  as  Attorney 
in  fact  of  Columbia  Casualty  Company,  in  my 
presence,  and  that  his  signature  thereto  is  genuine. 

Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 

[Notarial  Seal] 

ROSEMARY  GOEBEL, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  commission  expires:  June  15,  1944. 

[Endorsed]:  Filed  Jul.  27,  1942.  [223] 
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Premiiun  charged  for  this  bond  is  $10.00  per 
annum. 

Bond  No.  42366 

[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That,  Columbia  Casualty  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  is  held  and 
firmly  bound  unto  the  United  States  of  America, 
plaintiff  in  the  above  entitled  action,  in  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250.00),  to  be  paid 
to  the  said  United  States  of  America,  to  which  pay- 
ment, well  and  truly  to  be  made,  the  said  Columbia 
•Casualty  Company  binds  itself  firmly  by  these 
presents. 

Sealed  with  the  corporate  seal  and  dated  the  21st 
day  of  July,  1942.  [224] 

The  condition  of  the  above  obligation  is  such  that : 

Whereas,  lately,  to-wit :  on  the  29th  day  of  April, 
1942,  in  the  above  entitled  action  in  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  a  fuial  judg- 
ment was  rendered  and  entered  against  defendant, 
Ventura  County  Orange  and  Lemon  Association, 
a  corporation,  and  in  favor  of  said  plaintiff;  and 

Whereas,  the  said  Ventura  County  Orange  and 
Lemon  Association,  a  corporation,  by  a  Notice  of 
Appeal,  to  be  filed  contemporaneously  herewith,  is 
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appealing  from  said  judgment,  and  the  whole  tliei'e- 
of,  to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  for  a  reversal  thereof. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Ventura  County 
Orange  and  Lemon  Association,  a  corporation,  shall 
prosecute  said  appeal  to  effect,  and  shall  pay  all 
costs  if  the  appeal  is  dismissed  or  the  judgment 
affirmed,  or  such  costs  as  said  Circuit  Court  may 
award  if  the  judgment  is  modified,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

In  Witness  Whereof,  said  Columbia  Casualty 
Company  has  caused  the  foregoing  instrument  to 
be  executed  and  its  corporate  seal  affixed  thereto 
by  its  duly  authorized  Attorney  in  fact,  at  Los 
Angeles,  California,  this  21st  day  of  July,  1942. 

[Seal  of  Columbia  Casualty  Company] 

COLUMBIA  CASUALTY 
COMPANY, 
By  WILLIAM  M.  CURRAN,  JR., 
Attorney  in  fact.  [225] 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  21st  day  of  July,  1942,  before  me  Rose- 
mary Goebel,  a  Notary  Public,  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  resid- 
ing  therein,   duly   commissioned   and   sworn,    per- 
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sonally  appeared  William  M.  Ciirran,  Jr.,  known 
to  me  to  be  the  person  whose  name  is  subscribed 
to  the  above  and  foregoing  instrument,  as  the  At- 
torney in  fact  of  Columbia  Casualty  Company,  the 
corporation  that  executed  said  instrument,  and 
acknowledged  to  me  that  he  subscribed  the  name  of 
Columbia  Casualty  Company  thereto,  as  Principal, 
and  his  own  name  as  Attorney  in  fact. 

I  further  certify  that  said  instrument  was  exe- 
cuted by  said  William  Curran,  Jr.,  as  Attorney  in 
fact  of  Columbia  Casualty  Company,  in  my  pres- 
ence, and  that  his  signature  thereto  is  genuine. 

Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 

[Notarial  Seal] 

ROSEMARY  GOEBEL, 
Notary  Public  in  and  for  the  Coimty  of  Los  Ange- 
les, State  of  California. 

My  commission  expires:  June  15,  1944. 

[Endorsed]  :  Filed  Jul.  27,  1942.  [226] 


Premium   charged   for  this  bond  is  $10.00  per 
amimii. 

Bond  No.  42365 

[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Elnow  All  Men  by  These  Presents : 

That,   Columbia  Casualty  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue 
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of  the  laws  of  the  State  of  New  York,  is  lield  and 
firmly  bound  unto  the  United  States  of  America, 
l)kiintiff  in  the  above  entitled  action,  in  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250.00),  to  be  paid  to 
the  said  United  States  of  America,  to  which  pay- 
ment, well  and  truly  to  be  made,  the  said  Columbia 
Casualty  Company  binds  itself  firmly  by  these 
presents. 

Sealed  with  the  corporate  seal  and  dated  the  21st 
day  of  July,  1942.  [227] 

The  condition  of  the  above  obligation  is  such  that  : 

Whereas,  lately,  to-wit :  on  the  29th  day  of  April, 
1942,  in  the  above  entitled  action  in  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  a  final  judg- 
ment was  renedered  and  entered  against  defendant, 
Whittier  Mutual  Orange  &  Lemon  Association,  a 
corporation,  and  in  favor  of  said  plaintiff;  and 

Whereas,  the  said  Whittier  Mutual  Orange  & 
Lemon  Association,  a  corporation,  by  a  Notice  of 
Appeal,  to  be  filed  contemporaneously  herewith,  is 
appealing  from  said  judgment,  and  the  whole 
thereof,  to  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  for  a  reversal  thereof. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Whittier  Mutual 
Orange  &  Lemon  Association,  a  corporation,  sliall 
prosecute  said  appeal  to  effect,  and  shall  pay  all 
costs  if  the  appeal  is  dismissed  or  the  judgment 
affirmed,  or  such  costs  as  said  Circuit  Court  may 
award  if  the  judgment  is  modified,  then  this  o))li- 


312  La  Verne  Co-op.  Citrus  Assn.,  et  al, 

gation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

In  Witness  Whereof,  said  Columbia  Casualty 
Company  has  caused  the  foregoing  instrument  to 
be  executed  and  its  corporate  seal  affixed  thereto 
by  its  duly  authorized  Attorney  in  fact,  at  Los 
Angeles,  California,  this  21st  day  of  July,  1942. 

COLUMBIA  CASUALTY 
COMPANY 
By  WILLIAM  M.  CURRAN,  JR., 

Attorney  in  fact.  [228] 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  21st  day  of  July,  1942,  before  me,  Rose- 
mary Ooebel,  a  Notary  Public,  in  and  for  the 
Coimty  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  William  M.  Curran,  Jr.,  known 
to  me  to  be  the  person  whose  name  is  subscribed  to 
the  above  and  foregoing  instrument,  as  the  Attor- 
ney in  fact  of  Columbia  Casualty  Company,  the 
corporation  that  executed  said  instrument,  and 
•acknowledged  to  me  that  he  subscribed  the  name  of 
Columbia  Casualty  Company  thereto,  as  Principal, 
and  his  own  name  as  Attorney  in  fact. 

I  further  certify  that  said  instrument  was  exe- 
cuted by  said  William  M.  Curran,  Jr.,  as  Attorney 
in   fact   of   Columbia   Casualty   Company,   in   my 
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presence,  and  that  bis  signature  thereto  is  genuine. 
Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 
[Notarial  Seal] 

ROSEMARY  GOEBEL, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 
My  conunission  expires:  June  15,  1944. 

[Endorsed] :  Filed  Jul.  27,  1942.  [229] 


Premium  charged  for  this  bond  is  $10.00  per 
annum. 

Bond  No.  42364 

[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That,  Columbia  Casualty  Company,  a  corporation 
organized  and  existing  under  and  b}^  virtue  of  the 
laws  of  the  State  of  New  York,  is  held  and  firmly 
bound  unto  the  United  States  of  America,  plaintiff 
in  the  above  entitled  action,  in  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00),  to  be  paid  to  the 
said  United  States  of  America,  to  which  payment, 
well  and  truly  to  be  made,  the  said  Columbia  Cas- 
ualty Company  binds  itself  firmly  by  these  presents. 

Sealed  with  the  corporate  seal  and  dated  the  21st 
day  of  July,  1942.  [230] 

The  condition  of  the  above  obligation  is  such  that : 
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Whereas,  lately,  to-wit :  on  the  29th  day  of  April, 
1942,  m  the  above  entitled  action  in  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  a  final  judg- 
ment was  rendered  and  entered  against  defendant, 
Index  Mutual  Association,  a  corporation,  and  in 
favor  of  said  plaintiff;  and 

Whereas,  the  said  Index  Mutual  Association,  a 
corporation,  by  a  Notice  of  Appeal,  to  be  filed  con- 
temporaneously herewith,  is  appealing  from  said 
judgment,  and  the  w^hole  thereof,  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, for  a  reversal  thereof. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Index  Mutual  As- 
sociation, a  corporation,  shall  prosecute  said  appeal 
to  effect,  and  shall  pay  all  costs  if  the  appeal  is 
dismissed  or  the  judgment  affirmed,  or  such  costs 
as  said  Circuit  Court  ma}^  award  if  the  judgment 
is  modified,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

In  Witness  Whereof,  said  Columbia  Casualty 
Company  has  caused  the  foregoing  instrument  to 
be  executed  and  its  corporate  seal  affixed  thereto 
by  its  duly  authorized  Attorney  in  fact,  at  Los  An- 
geles, California,  this  21st  day  of  July,  1942. 

[Corporate  Seal] 

COLUMBIA  CASUALTY 
COMPANY, 
By  WILLIAM  M.  CURRAN,  JR., 
Attorney  in  fact.  [231] 
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State  of  California, 
County  of  Los  Ans^eles — ss. 

On  this  21st  day  of  July,  1942,  before  me,  Rose- 
mary Goebel,  a  Notary  Public,  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  William  M.  Curran,  Jr.,  known 
to  me  to  be  the  person  whose  name  is  subscribed  to 
the  above  and  foregoing  instrument,  as  the  Attorney 
in  fact  of  Columbia  Casualty  Company,  the  cor- 
])oration  that  executed  said  instrument,  and  ac- 
knowledged to  me  that  he  subscribed  the  name  of 
Columbia  Casualty  Comi^any  there,  as  Principal, 
and  his  own  name  as  Attorney  in  fact. 

I  further  certify  that  said  instrument  was  exe- 
cuted by  said  William  M.  Curran,  Jr.,  as  Attorney 
in  fact  of  Columbia  Casualty  Comj)any,  in  my 
presence,  and  that  his  signature  thereto  is  genuine. 

Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 
[Notarial  Seal] 

ROSEMARY  GOEBEL, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 
My  commission  expires:  June  15,  1944. 

[Endorsed]  :  Filed  Jul.  27,  1942.  [232] 
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Premium  charged  for  tliis  bond  is  $10.00  per 
amium. 

Bond  No.  42363 

[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That,  Columbia  Casualty  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  is  held  and  firmly 
bound  unto  the  United  States  of  America,  plaintiff 
in  the  above  entitled  action,  in  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00),  to  be  paid  to 
the  said  United  States  of  America,  to  which  pay- 
ment, well  and  truly  to  be  made,  the  said  Columbia 
Casualty  Company  binds  itself  firmly  by  these 
presents. 

Sealed  with  the  corporate  seal  and  dated  the  21st 
day  of  July,  1942.  [233] 

The  condition  of  the  above  obligation  is  such  that : 
Whereas,  lately,  to-wit:  on  the  29th  day  of  April, 
1942,  in  the  above  entitled  action  in  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  a  final  judg- 
ment was  rendered  and  entered  against  defendant, 
Chula  Vista  Mutual  Lemon  Association,  a  corpora- 
tion, and  in  favor  of  said  plaintiff;  and 

Whereas,  the  said  Chula  Vista  Mutual  Lemon 
Association,  a  corporation,  by  a  Notice  of  Appeal, 
to  be  filed  contemporaneously  herewith,  is  appealing 
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from  said  judgment,  and  the  whole  thereof,  to  the 
United  States  Circuit  Court  of  A}:>pea]s,  for  the 
Ninth  Circuit,  for  a  reversal  thereof. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Chula  Vista  Mutual 
Lemon  Association,  a  corporation,  shall  prosecute 
said  appeal  to  effect,  and  shall  pay  all  costs  if  the 
appeal  is  dismissed  or  the  judgment  affirmed,  or 
such  costs  as  said  Circuit  Court  may  award  if  the 
judgment  is  modified,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

In  Witness  Whereof,  said  Columbia  Casualty 
Company  has  caused  the  foregoing  instrument  to  be 
executed  and  its  corporate  seal  affixed  thereto  by 
its  duly  authorized  Attorney  in  fact,  at  Los  Ange- 
les, California,  this  21st  day  of  July,  1942. 

[Corporate  Seal] 

COLUMBIA  CASUALTY 
COMPANY, 
By  WILLIAM  M.  CURRAN,  JR., 
Attorney  in  fact.  [234] 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  21st  day  of  July,  1942,  before  me,  Rose- 
mary Goebel,  a  Notary  Public,  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  swoi-n,  per- 
sonally appeared  William  M.   Curran,  Jr.,  known 
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to  me  to  be  the  person  whose  name  is  subscribed  to 
the  above  and  foregoing  instrument,  as  the  Attor- 
ney in  fact  of  Colmnbia  Casualty  Company,  the 
corporation  that  executed  said  instrument,  and 
acknowledged  to  me  that  he  subscribed  the  name  of 
Columbia  Casualty  Company  thereto,  as  Principal, 
and  his  own  name  as  Attorney  in  fact. 

I  further  certify  that  said  instrument  was  exe- 
cuted by  said  William  M.  Curran,  Jr.,  as  Attorney 
in  fact  of  Columbia  Casualty  Company  in  my 
presence,  and  that  his  signature  thereto  is  genuine. 

Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 

[Notarial  Seal] 

EOSEMARY  GOEBEL, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  commission  expires  June  15,  1944. 

[Endorsed] :  Filed  Jul.  27,  1942.  [235] 
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[Title  of  District  Court  and  Said  Consolidated 
Causes.] 

STIPULATION  AND  ORDER  EXTENDING 
TIME  TO  FILE  RECORD  ON  APPEAL 
AND  DOCKET  CAUSES  IN  APPELLATE 
COURT 

Whereas,  the  defendants  La  Verne  Co-operative 
Citrus  Association,  a  corporation,  and  Glendora 
Co-operative  Citrus  Association,  a  corporation,  in 
the  above  entitled  case  No.  1596-BII  Civil,  and  the 
defendants  in  each  of  the  other  four  above  entitled 
cases  did,  on  the  27th  day  of  July,  1942,  file  with 
the  Clerk  of  the  above  entitled  Court  their  separate 
Notices  of  Appeal  to  the  United  States  Circuiik 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
respective  final  judgments  entered  against  them  in 
the  above  entitled  causes,  and  did,  on  said  27th  day 
of  July,  1942,  present  to  and  serve  upon  the  United 
States  Attorney,  as  Attorney  for  the  Plaintiff  in 
said  causes,  at  Los  Angeles,  California,  a  proposed 
Agreed  Statement  of  the  Case  for  Use  on  Apj)eal, 
Under  Rule  76  of  the  Rules  of  Civil  Procedure; 
and  [237] 

Whereas,  the  respective  attorneys  for  the  Appel- 
lants and  Appellee  are  now  engaged  in  examining 
and  considering  said  Agreed  Statement  for  the 
purpose  of  agreeing  upon  and  settling  the  same  as 
the  record  on  appeal  in  said  causes. 

Now,  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  that  the  time  within  which  the  record  on 
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said  appeals  may  be  filed  and  said  causes  on  appeal 
docketed  in  and  with  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  may  be  enlarged  and  extended 
up  to  and  including  the  first  day  of  October,  1942. 

Dated:  Los  Angeles,  California,  this  29th  day  of 
July,  1942. 

WM.  FLEET  PALMER, 

United  States  Attorney 
WM.  W.  WORTHINGTON, 
Assistant  LT.  S.  Attorney. 
By  WM.  W.  WORTHINGTON, 

Attorneys    for    Plaintiff    and 
Appellee. 
GUY  RICHARDS  CRUMP, 
By  A.  I.  McCORMICK, 

Attorney  for  Defendants  and 
Appellants. 

ORDER 

Upon  reading  and  filing  the  above  and  foregoing 
stipulation,  and  good  cause  appearing  therefor. 

It  Is  Hereby  Ordered  that  the  time  within  which 
the  record  on  said  appeals  may  be  filed  and  said 
causes  on  appeal  docketed  in  and  with  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  may  be  and 
is  hereby  extended  up  to  and  including  the  first  day 
of  October,  1942. 

BEN  HARRISON, 

U.  S.  District  Judge. 

[Endorsed] ;     Filed  Jul.  29,  1942.  [238] 
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[Title   of   District    Court   and    Said    Consolidated 
Causes.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  238  inclusive  contain  the 
Original  Agreed  Statement  of  the  Case  for  use  on 
Appeal,  under  Rule  76  of  the  Rules  of  Civil  Pro- 
cedure and  full,  true  and  correct  copies  of  Bonds 
for  Costs  on  Appeal  and  Stipulation  and  Order 
Extending  time  to  tile  record  and  Docket  Causes 
which  constitute  the  record  on  Appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  fees  of  the  Clerk  for 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $6.35,  which  amount  has  been 
paid  to  me  by  the  Appellants. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  23  day  of  September,  1942. 
[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By  THEODORE  HOCKE, 
Deputy  Clerk. 
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[Endorsed]  :  No.  10266.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  La  Verne 
Co-operative  Citrus  Association,  a  corporation, 
Glendora  Co-operative  Citrus  Association,  a  cor- 
poration, Ventura  Orange  and  Lemon  Association, 
a  corporation,  Whittier  Mutual  Orange  &  Lemon 
Association,  a  corporation.  Index  Mutual  Associa- 
tion, a  corporation  and  Chula  Vista  Mutual  Lemon 
Association,  a  corporation,  organized  and  existing 
under  the  laws  of  California,  Appellants,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  September  24,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  10266 

LaVERNE  CO-OPERATIVE  CITRUS  ASSO- 
CIATION, a  corporation,  and  GLENDORA 
CO-OPERATIVE  CITRUS  ASSOCIATION, 
a  corporation. 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


vs.  United  States  of  America  323 

VENTURA  COUNTY  ORANGE   AND   UEMON 
ASSOCIATION,  a  corporation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

A})pellee. 


WHITTIER  MUTUAL  ORANGE  AND  LEMON 
ASSOCIATION,  a  corporation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


INDEX   MUTUAL   ASSOCIATION,   a   corpora- 
tion. 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


CHULA  VISTA  MUTUAL  LEMON  ASSOCIA- 
TION, a  corporation  organized  and  existing 
under  the  laws  of  California, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

VERIFIED  APPLICATION  FOR  ORDER  FOR 
CONSOLIDATION  OF  APPEALS  AND 
CONSENT  OF  APPELLEE  THERETO. 
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United  States  of  America, 
State  of  California, 
County  of  Los  Angeles — ss. 

Guy  Richards  Crump,  being  first  duly  sworn,  on 
oath  deposes  and  says: 

I  am  the  attorney  and  counsel  for  the  Appellants 
in  each  of  the  above  entitled  five  causes.  I  was  one 
of  the  attorneys  for  said  Appellants,  and  each  of 
them,  in  the  trial  court,  namely.  In  the  District 
Court  of  the  United  States,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  and  repre- 
sented said  Appellants  (as  defendants  in  said  trial 
court)  during  all  of  the  proceedings  in  said  court. 

Pursuant  to  an  order  of  said  trial  court,  all  of 
said  five  causes  were  consolidated  and  tried  to- 
gether therein,  and  the  evidence  introduced  was  ap- 
plicable to  and  considered  by  said  court  in  con- 
nection with  each  and  all  of  said  five  causes. 

In  each  of  said  causes  the  United  States  of  Amer- 
ica was  plaintiff,  and  each  defendant  was  a  handler 
of  lemons,  and  the  action  was  brought  for  the  sole 
purpose  of  obtaining  a  permanent  injunction  en- 
joining the  respective  defendants  from  violating  an 
order  of  the  Secretary  of  Agriculture  concerning 
the  handling  and  shipping  of  lemons  in  interstate 
commerce.  The  issues  were  the  same  in  all  of  the 
cases.  The  facts  found  and  the  conclusions  arrived 
at  by  the  trial  court  as  to  the  issues  involved  were 
the  same  in  all  of  said  five  causes,  and  the  final 
decrees  for  permanent  injunction  made  and  entered 
by  the  trial  court  were  the  same  in  all  of  said 
causes. 
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The  certified  record  on  appeal  herein  is  in  the 
form  of  an  Agreed  Statement  of  the  Case  mider 
rule  76  of  the  Rules  of  Civil  Procedure,  and  relates 
to  and  covers  all  of  said  five  causes.  The  stipulation 
concerning  said  Agreed  Statement  (with  the  ap- 
proval of  the  trial  Judge)  provides,  among  other 
things,  as  follows: 

"It  Is  Further  Stipulated  And  Agreed  that 
said  agreed  statement  shall  constitute  and  be 
used  as  the  record  on  appeal  in  each  of  said  five 
named  cases,  and  that,  subject  to  the  approval 
of  said  Appellate  Court,  said  five  cases  may 
be  consolidated  on  said  appeal,  and  be  heard 
and  decided  by  said  Aj)pellate  Court  on  the 
one  record  on  appeal." 

Wherefore,  affiant,  for  and  on  behalf  of  said  Ap- 
pellants, hereby  applies  for  and  requests  an  order 
of  this  Court  to  the  effect  that  said  five  causes  shall 
be  consolidated  for  hearing  on  this  appeal,  and  th;it 
said  appeals  in  said  five  causes  shall  be  heard  and 
decided  upon  the  one  record  which  has  been  filed 
herein. 

GUY  RICHARDS  CRUMP 
Subscribed  and  sworn  to  before  me,  this  23rd  day 
of  September,  1942. 

[Seal]  HERTHA  N.  EBERT, 

Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 
It  Is  So  Ordered: 

WILLIAM  DENMAN, 
U.  S.  Circuit  Judge. 
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Received  copy  of  the  above  and  foregoing  affidavit 
and  application,  this  23rd  day  of  September,  1942, 
and  the  Appellee  hereby  consents  to  the  making 
and  entry  of  the  order  therein  requested. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney, 
WM.  M.  WORTHINGTON, 
Assistant  U.  S.  Attorney, 
By    WM.  W.  WORTHINGTON, 
Attorneys  for  Appellee. 


[Title  of  Circuit  Court  of  Appeals  and  Causes.] 

APPELLANTS'  STATEMENT  OF  POINTS  TO 
BE  RELIED  UPON  AND  DESIGNATION 
OF  THE  RECORD  TO  BE  PRINTED. 

Come  Now  the  Appellants,  and  each  of  them,  in 
the  above  entitled  five  causes,  and  hereby  adopt  the 
Statement  Of  Points  On  Which  Appellants,  And 
Each  Of  Them,  Intend  To  Rely  On  The  Appeal, 
filed  with  the  Clerk  of  the  Trial  Court,  and  set 
forth  in  full  in  the  Agreed  Statement  Of  The  Case, 
commencing  at  Page  210  of  the  Certified  Record 
on  Appeal  herein.  Appellants  intend  to  rely  in 
this  Court  of  Appeals  on  the  points  set  forth  in 
said  Statement,  and  on  all  of  said  points. 

Appellants  further  state  that  they  believe  and 
consider  that  the  entire  record  certified  by  the  trial 
court  is  necessary  for  the  consideration  of  the 
points  upon  which  said  Appellants  intend  to  rely 
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in  this  court,  and  they  desire  to  have  said  entire 
record  printed  herein. 

GUY  RICHARDS  CRUMP, 
Attorney  for  the  respective 
Appellants  in  said  five 
causes. 

Received  copy  of  the  above  and  foregoing  State- 
ment and  Designation,  this  23rd  day  of  September, 
1942. 

LEO  V.  SILVERSTEIN, 

United  States  Attorney, 
WM.   M.  WORTHINGTON, 
Assistant  United  States 
Attorney, 
By   WM.  W.  WORTHINGTON, 
Attorneys  for  Appellee. 


[Title  of  Circuit  Court  of  Appeals  and  Causes.] 

STIPULATION  IN  RE:  PRINTING 
OF  RECORD  ON  APPEAL 

It  Is  Hereby  Stipulated  And  Agreed  by  and  be- 
tween all  of  the  parties  to  the  above  entitled  five 
causes  on  appeal,  through  and  by  their  respective 
attorneys,  that  the  official  Government  documents 
in  printed  pamphlet  form,  attached  to  the  com- 
plaints in  each  of  said  causes,  and  designated  as 
Exhibit  "A"  and  Exhibit  "B"  (one  of  each  of 
said  printed  pamphlets  being  a  part  of  the  Agreed 
Statement   of  the  Case,   certified  by  the   Clerk  of 
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the  trial  court  herein),  may  be  included  in  the 
printed  record  herein  by  physically  incorporating 
in  said  printed  record  the  printed  copies  of  said 
two  pamphlets  instead  of  by  printing  their  con- 
tents in  such  printed  record,  and 

It  Is  Further  Stipulated  And  Agreed  that  said 
two  pamphlets  and  documents  (the  number  thereof 
being  limited  and  extremely  difficult  to  obtain)  need 
be  included  in  only  four  copies  of  the  printed 
record. 

It  Is  Further  Stipulated  that  an  order  of  Court 
may  be  made  and  entered  in  conformity  herewith. 

Dated :  September  23,  1942. 

GUY  RICHARDS  CRUMP, 
Attorney  for  the  respective 
Appellants  in  said  five 
causes. 
LEO  V.  SILVERSTEIN, 

United  States  Attorney, 
WM.  M.   WORTHINGTON, 
Assistant  U.  S.  Attorney, 
By   WM.  W.  WORTHINGTON, 
Attorneys  for  Appellee. 

It  Is  So  Ordered : 

WILLIAM  DENMAN, 
U.  S.  Circuit  Judge. 
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La  Verne  Co-Operative  Citrus  Association,  a  corpo- 
ration; Glendora  Co-Operative  Citrus  Associa- 
tion, a  corporation;  Ventura  Orange  and  Lemon 
Association,  a  corporation;  Whittier  Mutual 
Orange  &.  Lemon  Association,  a  corix)ration ; 
Index  Mutual  Association,  a  corporation,  and 
Chula  Vista  Mutual  Lemon  Association,  a  cor- 
poration, organized  and  existing  under  the  laws  of 
California, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Introductory  Statement. 

Pursuant  to  the  order  of  this  Court  [R.  325]  the  five 
causes  involved  in  these  appeals  have  been  consolidated  for 
hearing  and  decision  herein  on  one  record.  They  were 
consolidated  and  tried  together  in  the  lower  court.  They 
all  involve  substantially  the  same  ([uestions  of  fact  and 
points  of  law.  Hence,  this  one  brief  is  written  and  pre- 
sented to  cover  all  of  the  five  appeals. 


The  pleadings,  findings  and  conclusions  of  law  and  the 
final  judgments  are  substantially  the  same  in  form  and 
substance.  The  record,  which  is  based  primarily  upon  an 
"Agreed  Statement  of  the  Case,"  under  Rule  76  of  the 
Rules  of  Civil  Procedure,  sets  out  in  full  the  pleadings, 
orders,  findings  of  fact,  conclusions  of  law  and  the  final 
judgment  in  the  case  entitled  "United  States  of  Amer- 
ica, Plaintiff,  vs.  La  Verne  Co-Operative  Citrus  Asso- 
ciation, a  corporation  et  aL,  Defendants,"  in  the  District 
Court  [R.  6  to  82].  This  case  will  hereinafter  be  referred 
to  and  called  "The  La  Verne  Case."  The  corresponding 
pleadings,  orders  and  other  papers  in  the  remaining  four 
cases  are  set  forth  by  reference  to  the  files  in  the  La  Verne 
Case,  except  in  the  particulars  in  which  they  differ  there- 
from, in  which  case  the  difference  is  noted. 

At  the  trial,  on  the  suggestion  of  the  Court  [R.  131], 
the  file  in  the  La  Verne  Case  was  referred  to  and  used  as 
a  typical  example  of  all  the  cases  on  trial,  and  the  same 
policy  will  be  pursued  in  this  brief,  thus  avoiding  unneces- 
sary repetition. 

Each  case  is  concerned  with  and  has  as  its  controlling 
legislation  the  Act  of  Congress  of  May  12,  1933  (48  Stat. 
31 — U.  S.  C.  A.,  Title  7,  Section  601  et  seq.),  known  as 
the  Agricultural  Adjustment  Act,  as  amended  August  24, 
1934  (49  Stat.  672),  and  as  re-enacted  and  amended  by 
the  Agricultural  Marketing  Agreement  Act  of  1937,  ap- 
proved June  3,  1937  (Public  No.  137,  75th  Congress) 
[R.  8].  Said  Agricultural  Adjustment  Act,  as  so  re- 
enacted  and  amended,  will  be  hereinafter  referred  to  and 
designated  as  "The  Act." 

While  no  question  is  raised  as  to  the  validity  or  consti- 
tutionality of  the  Act  itself,  yet  the  construction  and  effect 
of  the  Act  as  to  the  extent  and  limitations  of  the  jurisdic- 
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ion  and  powers  of  the  Secretary  of  Agriculture  and  his 
subordinates  thereunder  are  directly  involved  in  these 
appeals  and,  in  particular,  the  validity  and  constitutionality 
of  that  certain  Order  of  the  Secretary  of  Agriculture 
known  and  designated  as  Order  No.  53,  "Order  Regulat- 
ing the  Handling  of  Lemons  Grown  in  the  States  of  Ari- 
zona and  California,"  effective  April  10,  1941,  issued  by 
said  Secretary  under  the  Act,  both  on  its  face  and  in  the 
application  and  administration  thereof,  are  directly  chal- 
lenged by  the  several  appellants  herein,  and  are  involved 
in  these  appeals.  The  printed  Government  pamphlet  con- 
taining Order  No.  53  is  physically  attached  to  and  incorpo- 
rated in  the  record  herein,  pursuant  to  the  order  of  this 
Court  [R.  327]. 

Statement  of  the  Pleadings  and  Facts  Disclosing  the 
Basis  of  Jurisdiction. 

Jurisdiction  of  the  District  Court. 

Each  of  the  five  actions  involved  in  these  consolidated 
appeals  was  instituted  by  the  United  States  of  America,  as 
plaintiff,  against  the  respective  defendant  or  defendants 
therein,  each  of  whom  was  a  handler  and  shipper  of  lemons 
in  interstate  commerce  from  and  out  of  the  Southern  Dis- 
trict of  California.  The  purpose  of  each  of  said  actions 
was  to  obtain  a  permanent  injunction  restraining  defend- 
ants from  handling  lemons  in  violation  of  the  terms  of 
Order  No.  53  [Comp.  Par.  V,  R.  8,  and  prayer  thereof 
R.  21]. 

Each  of  the  appealing  defendants  answered,  denying 
certain  material  allegations  of  the  complaint  and  setting 
up  a  separate  and  si)ecial  defense.  After  a  trial,  the  Court 
made  and  entered  its  final  judgments,  denominated  "Decree 
for  Permanent   Injunction,"   in  which  the  respective  de- 


fendants  were  restrained  and  enjoined  from  handling  or 
shipping  lemons  in  violation  of  the  terms  of  the  Order 
[R.  80-92-95-98-101]. 

The  plaintiff,  United  States  of  America,  invoked  the 
jurisdiction  of  the  District  Court  under  and  by  virtue  of 
the  provisions  of  Section  8a  (6)  of  the  Act.  The  statute 
referred  to  expressly  vests  in  the  District  Courts  of  the 
United  States  jurisdiction  to  enforce  and  to  prevent  and 
restrain  any  person  from  violating  any  order  of  the  Secre- 
tary of  Agriculture  issued  pursuant  to  the  provisions  of 
the  Act. 

Jurisdiction  of  This  Court. 

The  jurisdiction  of  this  Court  is  disclosed  by  the  plead- 
ings and  the  final  judgments  rendered  by  said  District 
Court  [R.  80-92-95-98-101],  and  the  several  Notices  of 
Appeal  from  said  final  judgments  [R.  298-299-300-301- 
302].  Jurisdiction  is  invoked  under  Section  128  of  the 
Judicial  Code,  as  amended  (U.  S.  C.  A.,  Title  28,  Section 
225  (a)  First). 

Statement  of  the  Case. 

A.     Summary  of  the  Pleadings. 

Allegations  I  to  VI,  both  inclusive,  of  the  Complaint 
aver  the  corporate  capacity  of  the  defendants,  and  other 
matters  of  inducement  and  are  admitted  by  the  Answer. 

The  Complaint  avers  that,  pursuant  to  the  provisions  of 
the  Act,  the  Secretary  of  Agriculture  made  and  issued 
Order  No.  53  (hereinafter  referred  to  as  "the  Order") 
after  a  public  hearing,  of  which  due  and  legal  notice  had 
been  given,  and  at  which  all  interested  persons,  including 
defendants,  were  afforded  an  opportunity  to  be  heard ;  that 
the   Secretary   found,   from  evidence  introduced  at   said 
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hearing,  that  the  issuance  of  the  Order  would  tend  to  im- 
prove marketing  conditions  in  lemons  and  to  effectuate  the 
policy  of  the  Act;  that  the  Order  was  issued  April  5,  1941, 
and  became  effective  April  10,  1941  [Pars.  VII  and  VIII, 
R.  9-lOJ  ;  that  the  Order  regulates  the  handling  of  lemons 
in  the  same  manner  as  a  Marketing  AgTeement  executed 
by  the  Secretary  April  5,  1941,  after  a  public  hearing, 
which  Agreement  was  signed  by  handlers  who  handled 
more  than  80%  of  the  lemons  covered  by  the  Order;  that 
the  Secretary  determined  that  the  Order  was  approved  by 
producers  who,  during  a  representative  period  (established 
by  the  Secretary),  produced  at  least  two-thirds  of  the 
lemons  produced  for  market  during  such  period  in  Cali- 
fornia and  Arizona  [Par.  IX,  R.  10]  ;  that,  subsequent  to 
the  effective  date  of  the  Order,  and  pursuant  to  Section 
953.2  of  the  same,  the  Secretary  established  a  Lemon 
Administrative  Committee  which  at  all  times  thereafter 
functioned  as  provided  in  the  Order  [Par.  X,  R.  11] ;  that 
each  of  the  defendants  is  a  handler  of  lemons,  as  defined 
in  the  Order,  and  prior  to  May  31,  1941,  filed  with  the 
Committee  an  application  for  a  prorate  base  and  for  allot- 
ments [Par.  XI,  R.  12]  ;  that  the  Secretary  on  or  about 
May  31,  1942,  pursuant  to  Section  953.4  of  the  Order,  on 
recommendation  of  the  Committee  and  other  information, 
fixed  and  determined  proration  bases  for  all  handlers  of 
lemons  who  applied  for  a  prorate,  including  defendants, 
and  established  a  weekly  regulation  pericxl  for  handling 
and  shipping  lemons  commencing  June  1  and  ending  June 
8,  1941  [Par.  XII,  R.  12]  ;  that  the  Secretary,  under  the 
Order,  fixed  the  total  quantity  of  lemons  which  could  be 
shipped  from  California  and  Arizona  in  interstate  and 
foreign  commerce  during  said  period  at  650  carloads  [  Par. 
XIII,  R.  12]  ;  and  fixed  a  certain  allotment  for  each  of  the 


defendants  for  said  period  at  a  certain  definite  number 
of  packed  boxes  of  lemons,  which  was  the  largest  amount 
which  said  respective  defendants  could  lawfully  ship  in 
such  commerce  during  said  period  [Pars.  XIV  and  XVII, 
R.  13-14]  ;  that  each  of  the  defendants  during  said  period 
handled  and  shipped  in  such  commerce  a  quantity  of  lemons 
in  excess  of  the  amount  authorized  to  be  shipped  by  such 
respective  defendants  in  violation  of  the  Act  and  Order 
[Pars.  XV  and  XVI,  R.  13-14;  XVIII  and  XIX,  R.  15]. 

That  portion  of  the  Answer  directed  to  paragraphs  VII 
to  XIX,  both  inclusive,  of  the  Complaint,  makes  certain 
admissions  and  certain  denials  of  said  allegations.  The 
issues  raised  by  said  denials  need  not  be  considered  on 
these  appeals  by  reason  of  the  fact  that  the  Stipulations 
of  Fact  entered  into,  both  in  writing  and  orally  at  the  trial, 
are  sufficient  to  sustain  the  Findings  of  Fact  made  by  the 
Court  (to  the  extent  to  which  such  Findings  go)  on  the 
issues  raised  by  said  denials. 

Paragraph  XXIII  of  the  Complaint  [R.  17]  avers  active 
competition  in  the  lemon  market,  the  absence  of  regulations 
therein  and  the  adverse  effect  thereof  on  interstate  and 
foreign  commerce,  with  consequent  lowering  of  prices  to 
handlers  and  growers. 

The  Answer,  paragraph  XXIII  [R.  30-32],  admits  the 
allegations  of  said  paragraph  XXIII  of  the  Complaint  in 
so  far  as  they  describe  the  adverse  conditions  of  the  lemon 
market,  but  expressly  avers  that  such  conditions  have  not 
been  caused  or  aggravated  by  the  absence  of  regulations 
of  marketing,  but  have  been  caused  and  aggravated  by  the 
operation  of  Order  No.  53,  which  Order  and  the  operation 
thereof  have  resulted  in  unstabilized  and  disorderly  mar- 
keting conditions. 


The  Court  made  no  finding-  on  or  concerning  the  issues 
raised  by  the  pleadings  concerning  this  paragraph  XXIII. 
It,  evidently,  considered  the  same  as  immaterial  and  sur- 
plusage in  view  of  the  theory  it  took  of  the  entire  case 
[R.  139]. 

Paragraph  XXIV  [R.  18-20]  avers  that  each  of  the 
defendants  conducts  its  business  in  com])etition  with  other 
handlers  of  lemons  complying  with  the  Order;  that  the 
effect  of  defendants'  violation  of  the  Order  has  impaired 
the  effectiveness  of  the  program  inaugurated  by  the  Order 
in  said  commerce  in  lemons,  to  disrupt  and  obstruct  such 
commerce,  to  render  partially  ineffective  the  lawful  regu- 
lation of  such  commerce,  as  provided  in  the  Act  and  Order, 
and  to  bring  about  unstabilized  market  conditions  which 
have  injured  the  lemon  industry,  and  which  Congress  has 
sought  to  prevent,  and  to  defeat  the  policy  of  Congress  as 
declared  in  the  Act. 

It  is  further  alleged  that  each  of  the  defendants  has 
failed  and  refused,  and  is  failing  and  refusing  to  comply 
with  the  Order,  and  has  indicated  that  it  will  violate  the 
provisions  thereof  in  the  future;  and  that  the  continued 
non-compliance  by  defendants  with  the  Order  is  and  will 
be  injurious  to  such  commerce  in  lemons,  and  to  growers, 
handlers  and  consumers  thereof,  and  threatens  the  sta- 
bility of  such  commerce;  that  unless  each  of  defendants 
is  immediately  restrained  from  further  violation  of  the 
Order,  other  handlers  of  lemons  subject  to  it  and  future 
Orders  of  the  Secretary  will  be  encouraged  to  violate  the 
provisions  thereof,  all  of  which  will  tend  to  thwart  the 
National  policy  of  improving  marketing  conditions;  that 
violations  of  the  Order  by  defendants  cause,  and  will  con- 
tinue to  cause,  great  and  irreparable  damage  to  the  plaintiff 
and  to  the  public,  and  plaintiff  is  without  adequate  remedy 
at  law. 


Concerning  paragraph  XXIV  of  the  Complaint,  the 
Answer  admits  that  defendants  conduct  their  business  in 
competition  with  other  handlers  of  lemons,  and  that  each 
of  the  defendants  at  times  prior  to  the  service  of  the  re- 
straining Order  have  failed  and  refused  to  comply  with 
the  terms  of  the  Order  fixing  the  weekly  allotments  and 
limiting  their  shipments  in  said  commerce,  and  admits  that 
the  plan  of  regulation  contained  in  the  Order  contemplates 
the  proration  and  allotment  of  lemons  from  week  to  week 
under  conditions  specified  in  the  Order.  All  of  the  other 
allegations  in  said  paragraph  are  denied  [Ans.  Par.  XXIV, 
R.  32]. 

The  Court  made  a  Finding  [Find.  XIII,  R.  73]  adverse 
to  defendants  on  certain  of  the  material  issues  thus  raised 
by  said  paragraph  XXIII  and  the  Answer  thereto,  which 
said  Finding  is  challenged  by  appellants  as  being  unsup- 
ported by  the  evidence  [see  Specification  of  Errors  No. 
9,  infra  p.  22]. 

B.     Special  Affirmative  Defense. 

Each  of  the  Answers  contained  a  special  affirmative 
defense  [R.  33],  in  which  it  pleaded  in  detail  the  facts 
concerning  the  growing,  picking,  handling,  storing,  ship- 
ping and  marketing  of  lemons  by  the  lemon  industry  in 
California  in  general,  and  by  each  of  said  defendants  in 
particular,  both  before  and  since  the  promulgation  of  said 
Order  No.  53,  and  the  effect  of  the  Order  and  the  admin- 
istration and  application  thereof  on  the  business  and  prop- 
erty of  each  of  the  respective  defendants  and  the  growers 
affiliated  therewith,  and  averred  and  claimed  that  Order 
No.  53  and  the  orders  of  the  Secretary  implementing  it, 
both  on  their  face  and  as  applied  and  administered  by  the 
Secretary  and  his   Agents,   were   and   are   unreasonable. 
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arbitrary,  unjust  and  discriminatory  as  against  the  respec- 
tive defendants,  and  constitute  an  unwarranted  and  un- 
lawful exercise  of  the  police  powers  and  are  violative  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States,  in  that  they  dci)rive  each  respective  defendant  of 
its  property  without  due  process  of  law  [Ans.  La  Verne, 
Pars.  XII  and  XIII  of  Spec.  Defense,  R.  49-51]. 

The  Court  refused  to  consider  this  defense,  denied  de- 
fendants the  ri^ht  to  establish  the  same  and  excluded  all 
offers  of  proof  made  by  defendants  for  that  purpose  [see 
Proceedings  at  Trial,  infra  p.  10].  This  is  assigned  as 
error  herein  [Specifications  of  Errors  Nos,  1-2-3,  infra 
p.  21], 

C.     Stipulations  of  Fact. 

Two  written  Stipulations  of  Fact  were  entered  into  by 
the  parties  [R.  118-129],  and  thereafter  received  in  evi- 
dence on  behalf  of  defendants  [R.  241].  The  facts  stipu- 
lated to  were  almost  entirely  concerned  with  certain  alle- 
gations of  the  special  defense  in  defendant's  answer. 
None  of  the  facts  so  stipulated  to  were  considered  by  the 
lower  court  to  be  of  any  materiality  or  consequence  in  the 
decision  of  said  cause,  except  the  Stipulation  |  R.  124]  as 
to  the  total  quantity  of  lemons  which  might  lawfully  be 
handled  in  interstate  commerce  for  said  weekly  regulation 
period  commencing  June  1,  1941,  and  the  number  of 
packed  boxes  which  might  lawfully  be  handled  and  shii)i)ed 
by  the  defendant  under  its  allotment  during  that  period. 
One  of  the  findings  of  the  Court  is  in  accordance  with  this 
l)articular  stipulation.  The  remaining  facts  stipulated  to 
in  said  stipulations  are  in  no  wise  considered  in  the  Find- 
ings. 
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D.     The  Pre-Trial  Conference. 

A  pre-trial  conference  was  held  on  December  18,  1941. 
Certain  rulings  of  consequence  were  made  at  this  confer- 
ence, but  no  independent  record  of  said  rulings  was  made 
or  kept  [R.  116].  However,  said  rulings  were  referred  to 
and  again  made  and  adhered  to  at  the  trial,  as  will  here- 
after appear. 

E.     Proceedings  at  the  Trial. 

At  the  commencement  of  the  trial  [R.  131]  Counsel  for 
defendant  reminded  the  Court  of  its 

"ruling  on  the  pre-trial  hearing  that  the  actual  taking 
of  evidence  would  not  be  permitted" 

and  accordingly  that  he  had  prepared  his  offers  of  proof. 

To  this,  the  Court  responded  [R.  132]  : 

"The  Court:  Yes.  At  our  pre-trial  conference  I 
ruled  that  the  defendants  be  held  to  follow  their  ad- 
ministrative remedy  and  that  in  these  actions  the 
court  would  not  receive  evidence  on  the  sufficiency  of 
the  evidence  before  the  Secretary  of  Agriculture.  As 
I  understand.  Judge  Crump,  under  your  theory  it 
would  be  virtually  a  trial  de  novo  of  the  questions 
that  were  before  the  Secretary  of  Agriculture." 

Counsel  responded  [R.  132]  that  he  was  not  contending 
for  a  trial  de  novo  of  the  questions  before  the  Secretary, 
but  that  defendants  were  attacking  the  constitutionality 
of  the  Order,  both  as  written,  and  as  it  necessarily  op- 
erates, on  the  ground  that  it  deprives  them  of  their  prop- 
erty without  due  process  of  law,  and  that  it  is  discrimina- 
tory and  confiscatory ;  and  that  the  evidence  which  defend- 
ants proposed  to  offer  would  go  to  substantiate  such  con- 
tentions. 
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The  Court  adhered  to  the  ruling-  that  it  would  refuse  to 
consider  or  receive  any  evidence  to  sustain  the  special 
defenses  in  the  answers.     Thus,  the  Court  said  [R.  153]  : 

"The  Court:  It  seems  to  me  that  inasmuch  as 
the  court  at  the  pre-trial  conference,  of  which  there 
is  no  record  at  this  time,  as  far  as  the  files  are  con- 
cerned, held  that  the  defendants  would  have  to  pur- 
sue their  administrative  remedy  and  that  the  court 
was  not  going  to  receive  evidence  as  set  forth  in  the 
special  defenses  here,  that  an  offer  of  proof  should 
be  sufficient  without  the  necessity  of  calling  the  wit- 
nesses to  the  stand.  However,  the  court  is  very  much 
interested  in  these  offers  of  proof,  and  if  the  court 
should,  during  the  proceeding,  determine  that  it  de- 
sires to  hear  certain  evidence,  then  I  will  so  indicate 
to  counsel,  and  such  witnesses  may  be  placed  on  the 
stand." 

At  no  time  did  the  Court  indicate  that  it  would  receive 
any  such  evidence,  but  at  all  times  adhered  to  its  ruling 
that  defendants  were  confined  to  their  administrative  rem- 
edy, review  of  the  Secretary's  ruling  under  Sec.  608(c) 
(15)  (A)  and  (B)  of  Title  7  U.  S.  C.  A.  Such  adherence 
is  evidenced  by  certain  language  of  the  Court  in  its  opinion 
at  the  close  of  the  case  reading  as  follows  [R.  252]  : 

"It  further  appears  to  me  that  the  Act  provides 

for  an  exclusive  remedy  of  review,  which  excludes  all 

other  judicial  intervention." 

The  admissions  in  the  Answer  and  certain  stipulations 
at  the  trial  were  sufficient  to  establish  the  following  facts : 

1.  That  Order  No.  53  was  in  fact  made  and  issued  by 
the  Secretary. 
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2.  That  in  pursuance  of  the  provisions  of  the  Order 
a  Lemon  Administrative  Committee  was  appointed  and 
acted  as  such. 

3.  That,  in  pursuance  of  the  Order  and  on  the  recom- 
mendation of  the  Committee  the  Secretary  fixed  certain 
allotments  prescribing  the  quantity  of  lemons  that  might 
be  shipped  by  each  of  said  respective  defendants  during 
the  weekly  regulation  periods  set  forth  in  the  complaint. 

4.  That,  during  one  or  more  of  such  regulation 
periods,  each  of  the  defendants  shipped  in  interstate  or 
foreign  commerce,  a  quantity  of  lemons  in  excess  of  the 
quantity  so  allowed  to  it  for  such  period;  and  that 

5.  At  the  commencement  of  the  instant  proceeding 
there  was  pending  before  the  Secretary  a  petition  on  be- 
half of  defendants  for  a  review  under  Section  608(c) 
(15)  (A),  Title  7  U.  S.  C.  A.  praying  for  a  modification 
or  exemption  from  Order  No.  53,  which  petition  was  dis- 
missed by  the  Secretary  and  there  is  now  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  an  action  by  de- 
fendants pursuant  to  Section  608(c)  (15)  (B),  Title  7 
U.  S.  C.  A. 

The  plaintiff.  United  States  of  America  offered  in  evi- 
dence a  transcript  of  the  proceedings  before  the  Secretary 
of  Agriculture  on  the  hearing  upon  which  Order  No.  53 
was  based.  The  Court,  of  its  own  motion,  denied  the  offer 
and  excluded  the  evidence  [R.  152]. 

This  closed  the  case  for  the  plaintiff. 


I 
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F,     Defendants'  Case. 

It  was  stipulated  that  all  evidence  offered  or  received 
should  apply  to  each  and  all  of  the  consolidated  cases  on 
trial  [R.  142]. 

Defendant's  Counsel  then  made  certain  offers  of  proof. 
He  preceded  these  offers  by  the  statement  that  the  evi- 
dence was  offered  [R.  180] : 

"*  *  *  to  prove  that  by  reason  of  the  allegations 
of  the  respective  answers,  in  the  affirmative  portions 
of  the  answers,  that  Order  No.  53,  and  the  Orders 
of  the  Secretary  supplementing  said  Order,  all  and 
each  thereof  is  unjust,  unreasonable,  arbitrary  and 
discriminatory  as  to  the  respective  defendants,  and 
this  said  Order  and  the  Orders  of  the  Secretary  sup- 
plementing said  Order,  each  and  all  constitute  an  un- 
warranted and  unlawful  exercise  of  the  police  powers, 
and  are  violative  of  the  Fifth  Amendment  of  the  Con- 
stitution of  the  United  States  in  that  they  deprive 
the  respective  defendants  of  their  property  without 
due  process  of  law." 

It  was  stipulated  and  accepted  by  the  Court  that  Coun- 
sel's statements  as  to  what  he  proposed  to  prove  might 
stand  for  all  offers  and  witnesses  and  need  not  be  repeated 
[R.  181]. 

Defendant's  Counsel  then  called  some  seven  witnesses 
and  after  certain  preliminary  questions  of  identification, 
etc.,  stated  in  detail  the  facts  which  he  offered  and  pro- 
posed to  prove  by  each  resi:>ective  witness.  Such  facts  are 
set  forth  in  full  in  the  transcript  and  cover  85  pages  there- 
of [R.  156-241].  In  addition,  there  were  offered  11  written 
exhibits,  consisting  of  summaries,  schedules,  etc.,  referred 
to  in  the  offered  testimony.    These  exhibits  are  set  forth  in 
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full  in  the  transcript  and  cover  37  pages  thereof  [R.  256- 
293]. 

The  Court  adhered  to  its  pre-trial  ruling  and  refused 
to  admit  or  consider  any  of  the  offered  evidence  [R.  243]. 

In  its  opinion,  the  Court  said  [R.  248-249]  : 

*'The  defendants  claim  that  said  Order  is  arbi- 
trary, unreasonable,  unjust,  and  discriminatory,  and 
violative  of  their  constitutional  rights.  The  defend- 
ants have  offered  evidence  in  support  of  said  af- 
firmative defenses,  and  the  sole  question  now  before 
the  Court  is  a  determination  of  the  admissibility  of 
this  evidence. 

'T  am  of  the  opinion  that  such  evidence  is  not  ad- 
missible." 

The  ruling  of  the  Court  refusing  to  admit  the  offered 
evidence  is  assigned  as  error  herein  (Spec,  of  Error  Nos. 
2  and  3,  infra  p.  21). 

G.     The  Findings  of  Fact. 

The  material  findings  [R.  64]  are  to  the  effect  that  the 
Secretary,  after  a  public  hearing,  of  which  notice  to  all 
interested  parties,  including  defendants,  had  been  given, 
issued  Order  No.  53,  effective  April  10,  1941,  and  con- 
tinuously thereafter  [Finds.  IV-V,  R.  66]  ;  that  subse- 
quent to  said  effective  date,  the  Secretary  established  a 
Lemon  Administrative  Committee  which  has  at  all  times 
since  exercised  the  powers  and  performed  the  duties  pre- 
scribed by  the  Act  [Find.  VII,  R.  70] ;  that  each  of  the 
defendants  is  a  handler  of  lemons  as  that  term  is  defined 
in  the  Order  [Find.  VIII,  R.  71]  ;  that  at  the  commence- 
ment of  the  instant  proceedings  there  was  pending  before 
said   Secretary,  on  behalf  of  defendants,  a   petition   for 
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review  under  certain  provisions  of  the  Act,  viz.,  Section 
608(c)(15)(A)  of  Title  7  U.  S.  C.  A.,  praying  for  a 
modification  of  or  exemptions  from  Order  No.  53;  that 
said  petition  has  been  dismissed  by  the  Secretary  and  there 
is  now  pending  in  the  U.  S.  District  Court,  for  the  South- 
ern District  of  California,  Central  Division,  an  action  by 
the  defendants  to  review  the  ruling  of  the  Secretary  pur- 
suant to  certain  provisions  of  said  Act,  viz.,  Section  608(c) 
(15)(B)  of  Title  7,  U.  S.  C.  A.  [Find.  IX,  R.  71];  that 
the  respective  defendants  filed  written  applications  for 
prorate  bases  and  allotments  with  said  Committee  [Find. 
X,  R.  71] ;  that  the  Secretary  fixed  a  prorate  base,  estab- 
lished a  weekly  regulation  period  and  fixed  the  quantity 
of  lemons  which  could  be  shipped  during  said  regulation 
period  by  each  of  the  defendants;  that  each  of  the  de- 
fendants, during  said  period,  shipped  in  interstate  com- 
merce a  quantity  of  lemons  in  excess  of  the  quantity  fixed 
by  the  allotment  of  the  Secretary  [Find.  XI,  R.  71-72]  ; 
that  each  of  the  defendants  has  refused  to  comply  with  the 
terms  of  the  Order  [Find.  XII,  R.  73]. 

Concerning  Finding  X  [R.  71]  as  to  the  filing  by  the 
defendants  with  the  Committee  of  written  applications  for 
a  prorate  base  and  for  allotments,  this  finding  is  based 
solely  upon  a  written  Stipulation  of  Facts  to  that  effect, 
but  the  stipulation  expressly  provides  that  all  applications 
and  other  papers  filed  with  the  Committee  were  filed  un- 
der protest,  and  with  express  reservation  of  any  rights  of 
said  defendants  [R.  128].  Except  to  this  extent,  api)el- 
lants  do  not  attack  any  of  the  aforesaid  Findings  I  to  XT  I, 
inclusive,  as  not  being  supported  by  the  evidence  or  stipu- 
lations. 

Fijiding  No.  XIII  [R.  73]. 


—16- 

This  finding  is  to  the  efifect  that  the  non-compliance  of 
defendants  with  the  provisions  of  Order  No.  53  will  be 
injurious  to  interstate  and  foreign  commerce  and  to 
growers,  handlers  and  consumers  of  lemons,  and  threatens 
the  stability  of  such  commerce,  which  will  incite  other 
handlers  of  lemons  to  violate  said  Order  and  other  subse- 
quent Orders  of  the  Secretary.  Such  violations  will  tend 
to  thwart  the  National  Policy  of  improving  the  marketing 
conditions  concerning  the  handling  of  lemons  in  interstate 
and  foreign  commerce. 

This  finding  is  attacked  as  having  no  evidence  to  sup- 
port it  [Stat,  of  Points  No.  6,  R.  297;  Spec,  of  Error 
No.  9,  infra  p.  22]. 

H.     The  Conclusions  of  Law. 

The  material  conclusions  of  law  of  the  lower  Court  [R. 
JZ'l  are  to  the  following  effect: 

That  in  so  far  as  the  present  action  is  concerned,  the 
following  CONCLUSIVE  PRESUMPTIONS  apply  and  are  bind- 
ing and  controlling  on  the  Court,  to-wit: 

1.  That  the  notice  given  by  the  Secretary  with  respect 
to  the  hearing  on  the  proposed  Order  regulating  the 
handling  of  lemons  was  duly  and  regularly  made  and  is 
valid ; 

2.  That  the  hearing  was  held  in  accordance  with  said 
notice  and  General  Regulations,  Series  A  No.  1  of  the 
Agricultural  Adjustment  Administration  of  the  Depart- 
ment of  Agriculture,  and  all  interested  persons,  including 
defendants,  were  afforded  full  opportunity  to  be  heard  con- 
cerning said  proposed  Order ; 

3.  '**  *  *  that  the  Secretary  found  from  the  evi- 
dence introduced  at  said  hearing  and  the  record 
thereof,—"   [R.  741]. 
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The  conclusion  here  quotes  verbatim  the  findings  of  the 
Secretary  contained  in  and  a  part  of  Order  No.  53  [  Ex- 
hibit ''A"  of  complaint,  attached  to  transcript  in  pamphlet 
form]  to  the  efifect  that  the  terms  and  provisions  of  Order 
No.  53  tend  to  effectuate  the  declared  policy  of  the  Act; 
the  portion  of  the  Order  quoted  being  the  seven  findings 
commencing  with  Finding  "(1)"  on  page  2  of  said 
pamphlet  and  ending  with  Finding  "(4)"  on  page  3 
thereof ; 

(Note:  It  will  be  noted  that  the  Court  does  not, 
itself,  attempt  to  find  any  facts,  but  merely  con- 
cludes that  it  is  conclusively  presumed  that  the  Secre- 
tary did  so  find.) 

4.  That  the  establishment  of  the  Lemon  Adminis- 
trative Committee  and  the  selection  of  its  members  is  in 
accordance  with  law  and  is  valid,  and  that  said  Committee 
has  exercised  only  the  powers  and  performed  the  duties 
given  and  required  by  law  [R.  77  \\  this  conclusion  is  as- 
signed as  error  [Spec,  of  Error  No.  4,  infra  p.  21]  ; 

5.  That  the  prorate  bases  issued  to  each  of  the  de- 
fendants were  regularly  made  and  are  valid  [R.  78],  This 
conclusion  is  assigned  as  error  [Spec,  of  Error  No.  5, 
infra  p.  21]  ; 

6.  That  the  allotments  issued  to  each  of  the  defend- 
ants were  regularly  made  and  are  valid  [R.  78]  ;  this  con- 
clusion is  assigned  as  error  [Spec,  of  Error  No.  6,  infra 
V-  22). 

The  Court  further  concluded  as  a  matter  of  law  that  the 
shipments  by  each  defendant  of  lemons  grown  in  Califor- 
nia in  excess  of  their  respective  allotments  was  in  viola- 
tion of  law  [R.  78].    This  conclusion  is  assigned  as  error 
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[Spec,  of  Error  No.  7,  iiifi'a  p.  22].  The  final  conclusion 
[R.  7S]  is  that  plaintiff  is  entitled  to  a  permanent  injunc- 
tion restraining-  defendants,  and  each  of  them,  their  offi- 
cers, agents,  etc.,  from  handling  lemons  in  violation  of 
said  Order  No.  53,  and  to  a  judgment  for  costs.  This 
conclusion  is  assigned  as  error  [Spec,  of  Error  No.  8, 
infra  p.  22]. 

(  Note  :  It  will  be  noted  that  there  is  no  finding  of 
fact,  nor  is  there  any  conclusion  of  law,  directed  to 
any  of  the  allegations  of  fact  contained  in  the  special 
affirmative  defenses  of  the  answer,  or  to  any  of  the 
issues  raised  by  such  special  defense.) 

I.     The  Judgments. 

Final  judgments,  entitled  "Decree  for  Permanent  In- 
junction" were  made  and  entered  in  each  of  the  five 
cases.  In  these  judgments  the  respective  defendants,  their 
officers,  agents,  employees,  etc.,  are  restrained  and  en- 
joined from  handling  or  shipping  lemons  grown  in  Cali- 
fornia or  Arizona  in  interstate  or  foreign  commerce  with 
Canada,  in  violation  of  or  contrary  to  the  terms  and  pro- 
visions of  said  Order  No.  53  until  further  order  of  this 
Court,  or  until  such  time  as  an  order  or  judgment  may  be 
entered  by  said  U.  S.  District  Court  in  the  action  brought 
by  the  defendants  for  a  review  of  the  Secretary's  denial 
of  their  petition  filed  pursuant  to  sub-section  (15)  of  Sec- 
tion 608(c),  Title  7,  U.  S.  C.  A.,  which  shall  determine 
that  said  Order  No.  53  is  invalid  or  inapplicable  to  the 
plaintiff's  in  said  action  [R.  80-92-95-98-101].  Judgment 
is  also  given  plaintiff  for  costs. 
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Statement  of  Questions  Involved. 
The  questions  involved  are: 

1.  In  a  proceeding  under  Sec.  8(a)(6)  of  the  Act 
(U.  S.  C.  A.  Title  7,  Sec.  608(a)  (6) )  in  which  the  United 
States  of  America,  as  Plaintiff,  is  seeking-  a  permanent 
injunction  restraining  defendant  (a  handler  of  lemons) 
from  violating  the  provisions  of  an  Order  of  the  Secre- 
tary of  Agriculture,  regulating  the  handling  and  shipping 
of  lemons,  issued  pursuant  to  said  Act,  has  such  defendant 
the  right  to  plead  and  urge,  as  a  defense  to  such  action, 
that  said  Order,  as  to  him,  both  on  its  face  and  in  its  neces- 
sary administration  and  application,  is  unreasonable,  un- 
just, discriminatory  and  confiscatory  to  such  extent  as  to 
deprive  him  of  his  property  without  due  process  of  law  in 
violation  of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States? 

2.  Under  such  circumstances  is  it  true  that  the  only 
remedy  available  to  such  handler  in  or  by  which  he  may 
urge  such  defense  is  by  a  proceeding  for  a  modification 
of  or  exemption  from  such  order  and  a  review  of  the 
Secretary's  ruling  thereon  by  the  District  Court  of  the 
United  States,  all  under  the  provisions  of  Sec.  608(c) 
(15)(A)  and  Sec.  608(c)  (15) (B)  of  Title  7  U.  S.  C  A.? 

3.  Did  the  Court  err  in  holding  that  Order  No.  53 
and  the  actions  and  conduct  of  the  Secretary  of  Agricul- 
ture and  his  agents  in  the  application  and  administration 
of  said  Order  were,  in  these  injunction  proceedings,  con- 
clusively presumed  to  be  constitutional  and  valid,  and  that 
the  defndants  had  no  right  to  question  the  constitutionality 
or  validity  of  said  Order  or  said  actions  or  conduct? 

4.  Did  the  Court  err  in  precluding  and  preventing  the 
defendants  from  introducing  evidence  to  prove  or  establish 
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the  facts  alleged  in  their  respective  answers,  and  especially 
in  the  special  defenses  therein  set  forth? 

5.  Did  the  Court  err  in  holding  and  concluding,  as  a 
matter  of  law,  that  the  following  conclusive  presumptions 
applied  and  were  controlling  in  these  injunction  pro- 
ceedings : 

A.  That  said  Lemon  Administrative  Committee  has, 
at  all  times,  legally  exercised  only  the  powers  and  per- 
formed the  duties  given  and  required  by  law; 

B.  That  the  prorate  bases  issued  to  each  of  the  de- 
fendants were  regularly  made  and  were  valid; 

C.  That  the  allotments  issued  to  each  of  the  defend- 
ants had  been  regularly  made  and  were  valid; 

D.  That  the  shipment  by  each  of  said  defendants  of 
lemons  grown  in  California  for  interstate  and  foreign 
commerce,  in  excess  of  their  respective  allotments  were 
in  violation  of  law; 

E.  In  holding  and  concluding  that  the  plaintiff  is  en- 
titled to  a  permanent  injunction  restraining  defendants, 
and  each  of  them,  their  officers,  agents,  employees,  etc., 
from  handling  lemons  in  violation  of  the  Order. 

6.  Is  there  substantial  evidence  to  support  the  finding 
that  the  non-compliance  by  defendants  with  Order  No.  53 

A.  Was  or  would  be  injurious  to  interstate  or  foreign 
commerce;  or 

B.  Was  or  would  be  injurious  to  growers,  handlers  or 
consumers  of  lemons;  or 

C.  Did  or  would  threaten  the  stability  of  interstate 
or  foreign  commerce  in  lemons;  or 

D.  Did  or  would  tend  to  thwart  the  National  Policy 
of  improving  the  marketing  conditions  in  the 
handling  of  lemons  in  interstate  or  foreign  com- 
merce. 
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Specification  of  Errors. 
The  Court  erred: 

1.  In  holding  that  Order  No.  53  and  the  actions  and 
conduct  of  the  Secretary  of  Agriculture,  and  his  agents 
(in  particular,  the  Lemon  Administrative  Committee)  in 
the  application  and  administration  of  the  Order  were,  in 
these  injunction  proceedings,  conclusively  presumed  to  be 
constitutional  and  valid,  and  that  these  appealing  de- 
fendants, and  each  of  them,  had  no  right  to  question  the 
constitutionality  or  validity  of  the  Order,  or  said  actions 
or  conduct. 

2.  In  precluding  and  preventing  these  appealing  de- 
fendants, and  each  of  them,  from  introducing  evidence  to 
prove  or  establish  the  facts  alleged  in  their  respective 
answers,  and  especially  in  the  special  defenses  therein  set 
forth. 

3.  In  precluding  and  preventing  these  appealing  de- 
fendants, and  each  of  them,  from  introducing  the  testi- 
mony and  evidence  specifically  detailed  in  the  several  of- 
fers of  proof  made  by  these  appealing  defendants  at  the 
trial. 

4.  In  holding  and  concluding  as  matter  of  law  fCon. 
No.  VI,  R.  77]  that,  as  to  this  particular  proceeding,  it 
is  conclusively  presumed  that  the  Lemon  Administrative 
Committee  has,  at  all  times,  legally  exercised  only  the 
powers  and  performed  the  duties  given  and  required  by 
law. 

5.  In  holding  and  concluding  as  matter  of  law  |Con! 
No.  VII,  R.  77]  that  the  prorate  bases  issued  to  each  of  the 
defendants,  in  so  far  as  this  particular  action  is  concerned, 
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are  conclusively   presumed   to  have  been  regularly   made 
and  are  valid. 

6.  In  holding  and  concluding  as  matter  of  law  [Con. 
No.  VIII,  R.  78]  that  the  allotments  issued  to  each  of 
the  defendants,  in  so  far  as  this  particular  form  of  action 
is  concerned,  are  conclusively  presumed  to  have  been  regu- 
larly made  and  are  valid. 

7.  In  holding  and  concluding  as  matter  of  law  [Con. 
No.  IX,  R.  78]  that  the  shipment  by  each  of  said  defend- 
ants of  lemons  grown  in  the  State  of  California  for  in- 
terstate commerce,  in  excess  of  their  respective  said  allot- 
ments, was  in  violation  of  law. 

8.  In  holding  and  concluding  as  matter  of  law  [Con. 
No.  X,  R.  78]  that  the  United  States  of  America  is  en- 
titled to  a  permanent  injunction  restraining  the  defend- 
ants, and  each  of  them,  their  officers,  agents,  employees, 
etc.,  from  handling  lemons  in  violation  of  the  terms  and 
provisions  of  Order  No.  53. 

9.  The  evidence  is  insufficient  to  sustain  Finding  of 
Fact  No.  XIII  [R.  73],  in  this,  that  there  was  no  evidence 
to  prove  that  the  non-compliance  by  defendants  with  Or- 
der No.  53 

A.  Was  or  would  be  injurious  to  interstate  or  foreign 
commerce;  or 

B.  Was  or  would  be  injurious  to  growers,  handlers 
or  consumers  of  lemons;  or 

C.  Did  or  would  threaten  the  stabiHty  of  interstate 
or  foreign  commerce  in  lemons;  or 

D.  Did  or  would  tend  to  thwart  the  National  Policy 
of  improving  the  marketing  conditions  in  the 
handling  of  lemons  in  interstate  or  foreign  com- 
merce. 
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ARGUMENT. 
I. 

The  District  Court  Erred  in  Holding  Order  No.  53 
Must  Be  Conclusively  Presumed  to  Be  Constitu- 
tional and  Valid  and  That  Defendants  Have  No 
Right  to  Question  Its  Constitutionality.  Also  in 
Precluding  and  Preventing  Defendants  From 
Introducing  Evidence  to  Prove  the  Facts  Alleged 
in  Their  Respective  Ansv^^ers  and  Especially  in 
the  Separate  Defenses  Therein  Set  Forth.^ 

The  basis  for  the  judgments  of  the  District  Court  is 
found  in  the  following  from  its  opinion: 

"It  is  a  cardinal  principal  of  administrative  law, 
that  the  administrative  remedy  must  be  followed  and 
judicial  relief  will  not  be  granted  before  the  pre- 
scribed administrative  remedy  has  been  exhausted. 
********* 

If  I  am  correct  in  my  viewpoint  the  legality  of 
the  order  can  only  be  questioned  in  a  district  court 
under  the  provisions  of  said  Section  608c  (15)." 

In  reaching  its  conclusion  that  the  defendants  could  not 
raise  constitutional  questions  in  the  injunction  cases  be- 
fore it,  the  District  Court  relied  upon  the  cases  of 

Federal  Poivcr  Commission  v.  Metropolitan  Edison 
Co.,  304  U.  S.  375.  82  L.  Ed.  1408; 

Myers  v.  Bethlehem  Shipbuilding  Corporation,  303 
"U.  S.  41,  H2  L.  Ed.  683: 

Rochester  Telephone  Corporation  v.  United  States. 
107  U.  S.  125,  83  L.  Ed.  1147; 


^Specifications  of   Error   1   to  8  inclusive. 
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United  States  v.  Superior  Court,  19  Cal.  (2d) 
189; 

Railroad  Commission  v.  Rowan  &  Nichols  Oil  Co., 
310  U.  S.  573,  84  L.  Ed.  1368,  and  311  U.  S. 
570,  85  L.  Ed.  358; 

none  of  which  cases  support  the  conclusion.    In  so  far  as 
they  are  pertinent  here,  they  are  to  the  contrary. 

In  Federal  Pozvcr  Commission  %k  Metropolitan  Edison 
Co.,  supra,  the  Supreme  Court  said  that  upon  an  applica- 
tion by  the  Federal  Power  Commission  for  the  enforce- 
ment of  its  order  "respondents  would  have  full  oppor- 
tunity to  contest  its  validity."  (304  U.  S.  p.  386,  82  L. 
Ed.  p.  1415.)  In  other  words,  on  an  application  by  the 
commission  to  the  court  to  enforce  its  order,  the  validity 
of  the  order  is  a  proper  subject  for  inquiry. 

Myers  v.  Bethlehem  Shipbuilding  Corporation,  supra, 
reached  the  Supreme  Court  on  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  to  review  decrees 
affirming  decrees  of  the  United  States  District  Court  of 
the  District  of  Massachusetts  enjoining,  at  the  suit  of 
an  employer  and  of  employees  of  such  employer,  the 
holding  of  a  hearing  by  the  National  Labor  Relations 
Board.  This  case  might  be  in  point  if  the  defendants  in 
these  cases  had  sought  by  injunction  proceedings  to  re- 
strain the  Secretary  of  Agriculture  from  holding  a  hear- 
ing, but  it  has  no  application  in  a  case  brought  by  the 
United  States  to  enforce  the  order  of  the  Secretary,  where 
the  order  is  attacked  on  constitutional  grounds. 

Rochester  Telephone  Corporation  v.  United  States, 
supra,  was  an  appeal  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Western  District  of  New 
York  dismissing  on  the  merits  a  bill  to  review  an  order 
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of  the  Federal  Communications  Commission  requiring  the 
disclosure  of  certain  information.  Since  this  was  a  pro- 
ceeding instituted  as  a  review  of  an  order  of  the  commis- 
sion, we  are  unable  to  see  how  the  case  supports  the 
views  expressed  in  the  opinion  of  the  learned  District 
Judge. 

United  States  v.  Superior  Court,  supra,  was  an  original 
proceeding  in  the  Supreme  Court  of  California,  whereby 
the  United  States  sought  to  prohibit  the  Superior  Court 
of  Los  Angeles  County  from  taking  action  in  a  suit 
pending  before  it  which  was  brought  by  certain  shippers 
and  handlers  of  oranges  to  enjoin  the  enforcement  of  an 
order  issued  by  the  United  States  Secretary  of  Agricul- 
ture. It  might  be  in  point  had  the  defendants  in  the 
instant  cases  sought  an  injunction  against  the  enforce- 
ment of  Order  No.  53  before  the  completion  of  the  review 
proceedings  under  Title  7,  U.  S.  C.  A.,  Section  608c  (15), 
and  without  showing  the  inadequacy  of  the  administra- 
tive remedy,  arising  from  threatened  irremedial  injury 
(19  Cal.  (2d)  at  pages  196-197.)  It  does  not,  however, 
support  the  proposition  that  where  persons  are  brought 
into  court  as  defendants  that  they  are  not  entitled  to 
attack  the  constitutionality  of  an  order  by  way  of  defense. 

National  Labor  Relations  Board  v.  Jones  &  Laughlin 
Steel  Corporation,  supra,  originated  with  a  petition  of  the 
National  Labor  Relations  Board  for  the  enforcement  of 
its  order  requiring  an  employer  to  cease  and  desist  from 
discriminating  against  members  of  a  labor  organization 
with  regard  to  hire,  tenure  of  employment,  etc.  In  the 
course  of  its  opinion  the  Supreme  Court  said : 

"Any   person   aggrieved    by   a    final   order   of   the 
Board  may  obtain  a  review  in  the  designated  courts 
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with  the  same  procedure  as  in  the  case  of  an  applica- 
tion by  the  Board  for  the  enforcement  of  its  order." 
(301  U.  S.  24,  81  L.  Ed.  901.) 

In  the  present  cases  we  have  challenged  the  constitu- 
tionality of  Order  No.  53,  and  in  the  Jones  case  (which 
was  instituted  by  the  Labor  Board  to  enforce  its  order) 
the  respondents  challenged  the  constitutionality  of  the 
Act  there  in  question.  The  Supreme  Court  found  no 
fault  with  this  procedure.  On  the  contrary,  the  opinion 
says  that  if  respondent's  contention  were  correct,  "the 
Act  would  necessarily  fall  by  reason  of  the  limitations 
upon  the  federal  power  which  inheres  in  the  constitutional 
grant,  as  well  as  because  of  the  explicit  reservations  of 
the  Tenth  Amendment."  (301  U.  S.  29,  30,  81  L.  Ed. 
907.) 

It  will  be  noted  that  although  the  National  Labor  Rela- 
tions Act  of  1935  provides  for  a  review  of  the  final  order 
of  the  board,  Jones  &  Laughlin  Steel  Corporation  did  not 
seek  a  review.  The  constitutional  questions  were  raised 
in  that  case  by  an  affirmative  defense  to  petitions  of  the 
National  Labor  Relations  Board  seeking  the  enforcement 
of  its  orders.  In  the  pending  cases  the  constitutional 
questions  were  raised  in  the  same  manner,  that  is  to 
say,  by  affirmative  defenses  to  the  complaints  filed  at  the 
instance  of  the  Department  of  Agriculture  to  enforce  its 
order. 

The  learned  Judge  of  the  District  Court  cites  the  two 
cases  of  Railroad  Commission  of  Texas  v.  Rowan  & 
Nichols  Oil  Co.  as  supporting  him  in  his  conclusion  that 
a  judgment  denying  the  government  injunctive  relief 
would  have  the  efiFect  of  annulling  Order  No.  53  and  his 
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conclusion  that  the  defendants  could  with  impunity  ignore 
their  administrative  remedy  if  permitted  to  introduce  evi- 
dence in  the  pending  cases.  Also  that  to  grant  them  re- 
lief in  these  cases  would,  in  efifect.  grant  to  them  judicial 
relief  prior  to  the  exhaustion  of  their  administrative 
remedies,  and  would  in  effect  permit  the  court  in  these 
cases  to  try  the  cases  presented  to  the  Secretary  of  Agri- 
culture on  the  review  proceedings  and  substitute  the  opin- 
ion of  the  Judge  of  the  District  Court  for  that  of  the 
Secretary  of  Agriculture,  which,  he  says,  would  be  in 
direct  conflict  with  the  legislative  intent.     [R.  p.  253.] 

We  do  not  so  construe  the  decisions  which  the  Judge 
of  the  District  Court  relies  on.  The  Rowan  cases  were 
brought  by  the  company  to  enjoin  the  Railroad  Commis- 
sion of  the  State  of  Texas  from  carrying  into  effect  a  pro- 
ration program  for  oil,  whereas,  the  instant  cases  were 
instituted  by  the  government  under  the  provisions  of  Title 
7,  Section  608a  (6),  which  provides: 

"The  several  district  courts  of  the  United  States 
are  hereby  vested  with  jurisdiction  specifically  to 
enforce,  and  to  prevent  and  restrain  any  person  from 
violating  any  order,  regulation,  or  agreement,  here- 
tofore or  hereafter  made  or  issued  pursuant  to  this 
chapter,  in  any  proceeding  now  pending  or  hereafter 
brought  in  said  courts." 

In  the  Rozmn  &  Nichols  cases  it  appeared  that  the 
Railroad  Commission  of  Texas  had  issued  its  proration 
order  covering  the  East  Texas  oil  field,  where  respond- 
ents' wells  were  located:  that  thereupon  the  Rowan  & 
Nichols  Oil  Company  sought  and  obtained  a  decree  from 
the  United  States  District  Court  enjoining  the  commis- 
sion from  carrying  its  proration  plan  into  effect,  which 
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decree,  with  irrelevant  modifications,  was  affirmed  by  the 
Circuit  Court  of  Appeals.  The  gist  of  the  opinion  of  the 
Supreme  Court  is  that  courts  should  not  substitute  their 
own  conception  of  the  fairness  and  reasonableness  of  a 
challenged  order  of  a  state  commission  for  that  of  such 
commission,  where  there  is  a  conflict  in  the  evidence  or, 
rather,  where  there  is  evidence  to  support  the  ruling  of 
the  commission.  The  point  does  not  seem  to  have  been 
made  that  the  oil  company  had  not  exhausted  its  admin- 
istrative remedy  before  bringing  its  suit  in  the  United 
States  District  Court. 

In  his  opinion  in  the  instant  cases  the  District  Judge 
quotes  from  Title  7,  Section  608a  (6)  U.  S.  C.  A.,  as 
follows : 

"The  several  district  courts  of  the  United  States 
are  hereby  vested  with  jurisdiction  specifically  to  en- 
force, and  to  prevent  and  restrain  any  person  from 
violating  any  order,  regulation,  or  agreement,  here- 
tofore, or  hereafter  made,  or  issued  pursuant  to  this 
chapter,  in  any  proceeding  now  pending  or  hereafter 
brought  in  said  Courts." 

"I  believe,"  he  said,  "it  was  the  intention  of  Congress 
under  said  provision  to  limit  the  jurisdiction  of  the  Dis- 
trict Court  to  enforce  and  prevent  violations  of  any  order, 
regulation,  or  agreement  made  or  issued  pursuant  to  the 
Agricultural  Adjustment  Act.  I  believe  the  use  of  the 
word  'specifically'  is  of  special  significance  and  limits  this 
court's  jurisdiction  to  the  precise  things  therein  desig- 
nated. I  think  said  section  is  a  limitation  upon  rather 
than  a  grant  of  power." 
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It  is  apparent  to  us  that  the  word  "specifically"  and 
the  construction  of  the  Act  which  follows  in  the  opinion 
of  the  District  Court  is  entirely  wrong. 

If  the  District  Court  were  correct,  then  the  Act  would 
deprive  defendants  of  their  property  without  due  pro- 
cess of  law.  It  is  clear  to  us  that  the  words  "specifically 
to  enforce"  have  their  customary  and  well-recognized 
meaning  in  law,  /.  c,  specific  performance.  What  the  Con- 
gress intended  was  to  provide  a  means  of  enforcing  a 
valid  order  by  the  District  Courts,  not  to  limit  their 
jurisdiction.  The  procedure  is  analogous  to  that  provided 
with  respect  to  the  orders  of  other  administrative  agencies, 
such  as  the  National  Labor  Relations  Board  (vide  Title 
29,  Sec.  160(e),  U.  S.  C.  A.),  just  as  the  review  pro- 
ceedings authorized  by  Title  7,  Sec.  608c  (15)  (A)  and 
(B)  with  respect  to  orders  of  the  Secretary  of  Agricul- 
ture are  generally  similar  to  the  review  proceedings  pro- 
vided in  Title  29,  Sec.  160(f),  U.  S.  C.  A.  with  respect 
to  orders  of  the  National  Labor  Relations  Board. 

There  is,  however,  this  prime  difiference  between  the 
two  acts  with  respect  to  reviews:  Section  160(g)  of 
the  National  Labor  Relations  Act  provides: 

"The  commencement  of  proceedings  under  said 
Section  (e)  or  (f)  shall  not,  unless  specifically  or- 
dered by  the  court,  operate  as  a  stay  of  the  Board's 
order."     (Emphasis  added.) 

There  is  no  similar  provision  in  the  Agricultural  Mar- 
keting Act. 

It  has  repeatedly  been  held  that  where  either  the  pro- 
visions of  a  statute  or  the  decisions  of  the  court  inter- 
preting a  statute  preclude  a  supersedeas  or  stay  until  the 
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legislative  process  is  completed  by  the  final  action  of  the 
reviewing  court,  due  process  is  not  afforded. 

Porter  v.  Investors  Syndicate,  286  U.  S.  461,  470- 
471,  76  L.  Ed.  1226,  1232,  53  S.  Ct.  132; 

Pacific  Telephone  &  Telegraph  Co.  v.  Kuykendall, 
265  U.  S.  196,  201,  68  L.  Ed.  975,  979,  44  S. 
Ct.  553; 

Oklahoma  Natural  Gas  Co.  v.  Russell,  261  U.  S. 
290,  67  L.  Ed.  659,  43  S.  Ct.  353; 

United  States  v.  Illinois  Central  R.  Co.,  291  U.  S. 
457,  461,  78  L.  Ed.  909,  916. 

A  quotation  from  Porter  v.  Investors  Syndicate,  supra, 
is  g-iven  in  the  Appendix,  beginning  on  page  1. 

If  the  trial  Judge  is  correct  in  his  ruling,  then  a  person 
may  be  ordered  by  the  courts,  at  the  behest  of  the  ad- 
ministrative agency,  to  obey  any  order  which  such  agency 
may  see  fit  to  make,  no  matter  how  patently  invalid  it  is, 
and  be  utterly  helpless  to  obtain  redress  pending  final  ex- 
haustion of  the  administrative  process  for  review,  a 
process  which  may  and  sometimes  does  take  years  to 
complete. 

Take  the  instant  cases.  Order  No.  53  became  eflfective 
on  April  10,  1941  [R.  p.  10].  When  these  cases  were 
commenced  there  was  pending  on  behalf  of  defendants 
a  petition  for  review  under  Title  7,  Sec.  608c  (15)  (A) 
U.  S.  C.  A.,  praying  for  a  modification  of  or  exemption 
from  Order  No.  53,  and  there  is  still  pending  and  not 
yet  tried  a  proceeding  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  for  reveiw,  pur- 
suant to  Title  7,  Sec.  608c  (15)  (B)  U.  S.  C.  A.  [R. 
p.  71].     Had  not  the  war  intervened,  with  its  resulting 
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tremendously  increased  prices  for  lemon  concentrates  and 
other  by-products,  defendants  and  their  grower  members 
might  well  have  been  utterly  ruined  before  effective  action 
could  be  had  through  the  pursuit  of  their  administrative 
remedies. 

We  cannot  believe  that  the  Congress  intended  to  limit 
the  powers  of  the  federal  courts  by  the  provisions  of  the 
Act  quoted  in  the  opinion  of  the  District  Court.  If  it 
did,  then  its  action  is  violative  of  the  Fifth  Amendment. 

Section  608c  (14)  of  Title  7,  U.  S.  C.  A.,  provides: 
"Any  handler  subject  to  an  order  issued  under  this 
section,  or  any  officer,  director,  agent,  or  employee  of 
such  handler,  who  violates  any  provision  of  such 
order  (other  than  a  provision  calling  for  payment 
of  a  pro  rata  share  of  expenses)  shall,  on  convic- 
tion, be  fined  not  less  than  $50  or  more  than  $500 
for  each  such  violation,  and  each  day  during  which 
such  violation  continues  shall  be  deemed  a  separate 
violation:  Provided,  That  if  the  court  finds  that  a 
petition  pursuant  to  subsection  (15)  of  this  section 
was  filed  and  prosecuted  by  the  defendant  in  good 
faith  and  not  for  delay,  no  penalty  shall  be  imposed 
under  this  subsection  for  such  violations  as  occurred 
between  the  date  upon  which  the  defendant's  petition 
was  filed  with  the  Secretary,  and  the  date  upon  which 
notice  of  the  Secretary's  ruling  thereon  was  given  to 
the  defendant  in  accordance  with  regulations  pre- 
scribed pursuant  to  subsection  (15)." 

Now,  let  us  assume  that  after  notice  of  the  Secretary's 
ruling  denying  defendant's  i)etition  under  section  608c  (15) 
(A)  was  given  and  while  a  review  was  pending  in  the  Dis- 
trict Court  under  subsection  ( 1 5 )  (  B ) ,  the  Government  had 
instituted  criminal   proceedings   seeking  $500  fines   accu- 
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mulating  daily,  as  provided  in  subsection  (14),  and  let 
us  assume  that  the  order  of  the  Secretary  instituting  a 
program  for  the  marketing  of  lemons  showed  on  its  face 
that  it  was  unquestionably  outside  of  the  purpose  and 
scope  of  the  act.  Yet,  if  the  District  Court  is  correct, 
defendants  could  have  been  convicted  and  subjected  to 
penalties  without  being  permitted  to  introduce  evidence  for 
the  purpose  of  proving  the  act  to  be  unconstitutional. 
They  could  not  even  have  introduced  the  transcript  of  the 
proceedings  before  the  Secretary. 

In  Baltimore  &  Ohio  R.  Co.  v.  United  States,  298  U. 
S.  349,  80  L.  Ed.  1209,  plaintiffs  appealed  from  a  decree 
of  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia,  dismissing  a  suit  to  set  aside 
an  order  of  the  Interstate  Commerce  Commission  relat- 
ing to  the  division  among  participating  carriers  of  rates  on 
Florida  citrus  fruit.  While  the  Supreme  Court  affirmed 
the  decree  of  the  District  Court  on  the  merits,  it  held  that 
inasmuch  as  the  appellants  were  not  given  and  could  not 
obtain  a  hearing  before  the  Commission  upon  the  ques- 
tion of  confiscation  (298  U.  S.  371,  80  L.  Ed.  1225),  they 
properly  invoked  judicial  power  to  obtain  constitutional 
protection  against  the  Commission's  order,  saying: 

"The  District  Court  rightly  held  them  entitled  to 
introduce  evidence  in  addition  to  that  contained  in 
the  record  before  the  Commission  and  rightly  pro- 
ceeded upon  consideration  of  all  the  evidence  to  make 
findings  and,  upon  the  basis  of  the  facts  that  it  found, 
to  decide  upon  the  constitutional  question." 

Conceding  that 

"even  where  the  statute  sought  to  be  applied  and  en- 
forced by  an  administrative  agency  is  challenged  upon 
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constitutional  grounds,  completion  of  the  adminis- 
trative remedy  has  been  held  to  be  a  prerequisite  to 
equitable  relief."  {United  States  v.  Superior  Court, 
19  Cal.  (2d)  at  p.  195), 


yet 


"The  inadequacy  of  the  administrative  remedy,  arising 
from  threatened  irremedial  injury,  is  a  recognized 
ground  for  immediate  injunctive  relief,  and,  upon 
proof  of  that  fact,  the  exhaustion  requirement  has 
frequently  been  held  inapplicable."  (19  Cal.  (2d)  at 
p.  196.) 

Surely  if  persons  affected  by  an  unconstitutional  adminis- 
trative order  may  obtain  injunctive  relief  in  a  suit  brought 
for  that  purpose,  where  their  administrative  remedies  are 
inadequate,  there  is  much  greater  reason  for  permitting 
them  to  defend  against  the  enforcement  of  an  order  on  the 
ground  that  it  is  unconstitutional  where  they  are  brought 
into  court  unwillingly  as  defendants  at  the  instance  of 
an  administrative  agency  which  seeks  the  aid  of  the  court 
to  specifically  enforce  such  order. 

We  have  not  found  any  decision  in  any  jurisdiction 
which  goes  to  the  extent  of  denying  the  right  of  a  defend- 
ant, in  a  suit  brought  to  specifically  enforce  an  order 
of  an  administrative  agency,  or  restrain  the  violation 
thereof  (which  amounts  to  the  same  thing),  to  introduce 
evidence  in  support  of  his  defense,  where  he  challenges 
the  validity  of  the  order  on  constitutional  grounds.  In 
every  case  which  we  have  examined  where  an  administra- 
tive agency  has  sought  the  aid  of  the  courts  in  enforcing 
its  order,  the  defendants  have  been  permitted  to  produce 
evidence  to  the  effect  that  the  order  was  violative  of 
either  state  or  federal  constitution. 
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At  the  trial,  the  Assistant  United  States  Attorney  stated 
the  Government's  contention  on  this  point,  and  a  colloquy 
ensued  between  court  and  counsel,  which  is  pertinent  and 
enlightening. 

"Mr.  Worthington:  May  it  please  the  court,  in 
answering  Judge  Crump's  argument,  I  submit  that 
this  court  is  a  statutory  court.  It  is  not  a  constitu- 
tional court.  Its  right  to  decide  constitutional  ques- 
tions are  those  given  to  it  by  Congress.  Congress  can 
subsequently  limit,  in  specific  instances,  the  right  of 
this  court  to  try  constitutional  questions.  And  I  sub- 
mit, in  this  particular  one  Congress  has  in  fact  placed 
a  limitation  on  the  district  courts,  where  an  action  is 
brought  by  the  Government  for  violation  of  (122) 
this  particular  statute,  from  going  into  that  constitu- 
tional question.  And  the  remedy  in  these  cases  is  to 
proceed  before  the  Secretary  of  Agriculture,  and  on 
denial  they  can  go  to  the  district  court  for  review. 

The  Court:  I  don't  see  where  you  and  Judge 
Crump  are  apart  at  all. 

Mr.  Crump:  Well,  we  are  apart  on  this  proposi- 
tion: That  this  court  has  no  right  to  go  into  con- 
stitutional questions.  I  don't  say  that  for  a  min- 
ute. I  think  that  inherent  and  embraced  in  the  act 
itself  is  a  valid  order,  in  order  that  injunction  may 
issue.  But  I  was  talking  about  procedure.  Assum- 
ing that  the  court  adhered  to  the  procedure  as  out- 
lined on  the — 

The  Court:  Do  I  understand,  Mr.  Worthington, 
that  this  court  has  the  right  to  go  into  the  question 
as  to  whether  the  order  of  the  Secretary  is  a  proper 
order,  unless  it  complies  with  an  act  of  Congress? 

Mr.  Worthington :  Using  the  term  'this  court'  ad- 
visedly.    That  is,  this  court  is  sitting  simply  to  hear 
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and  determine  proceedings  broug^ht  by  the  Govern- 
ment to  restrain  violation  of  the  order;  yes,  sir. 

The  Court:  I  would  like  to  have  your  authorities 
on  that.  As  I  understand,  if  there  is  an  act  of  Con- 
gress in  dispute,  the  court  still  can  pass  upon  it,  but 
the  appeal  is  directly  to  the  Supreme  Court.  In 
questions  of  constitutionality  in  the  state  law  they 
call  in  two  extra  judges.  But  you  mean  to  say  that 
I  must  accept  any  order  that  the  Secretary  of  Agri- 
culture puts  out,  and  say  that  notwithstanding  if  it 
is  made  in  a  conflict  with  the  statute  which  provides 
for  it  on  the  face  of  it,  I  still  have  to  accept  it? 

Mr.  Worthington:     We  first — 

The  Court:     I  am  asking  that  question. 

Mr.  Worthington:  Yes,  sir,  your  Honor,  when 
the  case  before  you  is  nothing  else  than  a  petition  of 
the  Government  for  a  re-  (123)  straining  order  and 
a  violation  of  that  order. 

The  Court:     Where  is  your  authority? 

Mr.  Worthington:  There  is  no  aufJwrity  for  it. 
(Emphasis  added.) 

The  Court:     Then,  on  what  do  you  base  that? 

Mr.  Worthington:  On  the  authority  that  this 
court  is  a  statutory  court;  that  the  court  has  no  right 
to  try  constitutional  questions,  except  that  Congress 
has  given  it  that  right.  But  it  comes  now  with  a 
special  right  in  a  particular  instance.  It  has  pro- 
vided a  separate  tribunal,  and  that  is  before  the 
Secretary  of  Agriculture,  where  the  parties  think 
they  have  been  injured  by  the  action  of  the  vSecretary, 
pursuant  to  an  act  of  Congress,  can  proceed  and  their 
entire  rights  may  be  heard  and  determined  before 
the  Secretary  of  Agriculture.  And  if  the  Secretary 
of  Agriculture  goes  against  them  they  have  a  right 
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to  go  into  the  district  court  and  have  all  questions  of 
law  determined  by  the  district  court.  The  action  that 
we  are  proceeding  under  is  separate  and  distinct  en- 
tirely. It  simply  provides  protection  to  the  Govern- 
ment. Otherwise,  to  grant  Judge  Crump's  contention 
would  be  that  the  defendants  could  go  ahead  and  vio- 
late the  statute  without  paying  any  attention  to  it 
whatever,  and  when  the  Government  attempted  to 
stop  them  they  would  come  in  and  plead  the  Govern- 
ment's action  against  them  contrary  to  what  the 
statute  has  provided.  They  wouldn't  have  to  pro- 
ceed at  all.  Congress  has  provided  a  definite  method 
of  procedure  for  them. 

The  Court:  Well,  you  proceed  with  your  case. 
What  evidence  have  you  to  offer?  Have  you  got  any 
evidence  to  support  it? 

Mr.  Worthington:  Not  as  far  as  counsel's  state- 
ment is  concerned,  but  I  would  like  to  offer  a  tran- 
script before  the  Secretary  of  Agriculture — 

Mr.  Crump:     Will  you  pardon  me  a  moment? 

Mr.  Worthington:     Yes. 

Mr.  Crump:  Just  one  word  with  respect  to  this 
argument  of  Mr.  Worthington:  Here  again  we  are 
faced  with  this  difficulty  of  (124)  having  adverse 
ruling,  and  according  to  Mr.  Worthington  the  con- 
stitutional questions  must  be  presented  to  the  Secre- 
tary of  Agriculture,  which  means  that  the  Secretary, 
according  to  the  Government's  argument,  is  vested 
with  the  authority  to  determine  whether  his  own 
acts  are  constitutional.  That  goes  way  beyond  what 
the  Secretary  of  Agriculture  says  himself,  because 
in  the  hearing  before  the  Secretary  of  Agriculture  he 
ruled  that  all  constitutional  questions  (were)  was  for 
the  court  and  not  for  the  Secretary.  Now,  if  the 
Secretarv  ruled  that  the  court  must  do  it,  and  the 
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Government  says  that  the  Secretary  must  do  it,  and 
neither  one  of  them  does  it,  then  we  can't  have  any 
riiHng-  on  constitutional  questions  at  all. 

Mr.  Worth ingrton :  I  don't  think  the  court  got 
from  my  statement  that  the  Secretary  would  pass 
on  the  constitutional  questions. 

The  Court:     Who  would  pass  on  it? 

Mr.  Worthino-ton:  The  United  States  District 
Court  would  pass  on  it  in  the  review  proceedings. 
I  am  not  for  one  moment  suggesting  that  the  Secre- 
tary of  Agriculture  rule  on  constitutional  questions." 
[R.  pp.  148-151.] 

We  can  see  no  valid  basis  for  the  position  of  the  Gov- 
ernment relative  to  the  ruling  of  the  District  Court.  Why 
should  defendants  be  required  to  introduce  their  evidence 
concerning  constitutional  questions  in  a  hearing  before  the 
Secretary  of  Agriculture,  when  the  Secretary  will  not 
and  cannot  pass  on  such  questions?  Why  should  the 
Government  be  permitted  specifically  to  enforce  an  in- 
valid order,  which,  being  invalid,  is  no  order  at  all?  And, 
for  purposes  of  this  appeal,  we  submit  that  this  court 
should  assume  that  the  District  Court  might  properly 
have  held,  after  hearing  the  testimony  and  examining 
the  documentary  evidence  (including  that  introduced  be- 
fore the  Secretary  of  Agriculture)  that  the  order  was 
invalid.  At  least  the  defendants  are  entitled  to  have  the 
trial  court  consider  and  pass  on  the  evidence  and  to  a 
decision  on  the  merits. 

"The  supremacy  of  law  demands  that  there  shall 
be  opportunity  to  have  some  court  decide  whether 
an  erroneous  ruling  of  law  was  applied ;  and  whether 
the  proceeding  in  which  facts  were  adjudicated  was 
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conducted  regularly.     To  that  extent,  the  person  as- 
serting a  right,  whatever  its  source,  should  be  en- 
titled to  an  independent  judgment  of  a  court  on  the 
ultimate  question  of  constitutionality." 

St.  Joseph  Stock   Yards  Co.  v.   United  States, 
298  U.  S.  38,  84;  80  L.  Ed.  1053,  1058. 

We  submit  that  the  ''some  court"  for  such  decision  is 
the  United  States  District  Court,  and  that  the  instant 
cases    afford    the    proper    opportunity. 

No  good  purpose  would  be  served  by  attempting  an 
argument  on  the  merits  in  these  cases  at  this  time,  and 
we  shall  make  none.  But  we  direct  attention  to  the  fact 
that  considerable  evidence  relating  to  the  constitutional 
questions  was  introduced  in  the  hearings  before  the  Secre- 
tary, which  was  supplemented  by  additional  evidence  of- 
fered and  refused  admission  by  the  District  Court  in  these 
cases. 

The  Congress  cannot  require  or  authorize  the  United 
States  District  Court  to  execute  or  enforce  any  order  that 
the  Secretary  of  Agriculture  or  other  administrative 
agency  may  assume  to  make.  {Kentucky  &  I.  Bridge  Co. 
V.  LouisviUe  &  N.  R.  Co.,  37  Fed.  567,  613-614.) 

(For  quotation  from  the  opinion  see  Appendix.) 


—39— 

II. 

The  Evidence  Is  Insufficient  to  Sustain  Finding  of 
Fact  Number  XIII  [R.  73]  in  This,  That  There 
Was  No  Evidence  to  Prove  That  the  Non-Com- 
pliance by  Defendants  With  Order  No.  53: 

A.  Was  or  Would  be  Injurious  to  Interstate  or 
Foreign  Commerce;  or 

B.  Was  or  Would  be  Injurious  to  Growers,  Hand- 
lers or  Consumers  of  Lemons;  or 

C.  Did  or  Would  Threaten  the  Stability  of  Inter- 
state or  Foreign  Commerce  in  Lemons;  or 

D.  Did  or  Would  Tend  to  Thwart  the  National 
Policy  of  Improving  the  Marketing  Condi- 
tions IN  the  Handling  of  Lemons  in  Inter- 
state OR  Foreign  Commerce.^ 

The  only  evidence  received  consisted  of  two  stipula- 
tions of  fact.  Neither  of  these  stipulations  supports  Find- 
ing Xlll  in  the  LaVerne  case  and  similar  findings  in  the 
Other  cases. 

It  follows  that  the  finding  is  not  supported  by  any 
evidence,  unless  we  accept  Conclusion  Number  VI  [R.  p. 
77]  as  being  equivalent  to  evidence. 

In  that  Conclusion  the  court  held,  as  a  matter  of  law, 
that  in  these  proceedings  it  is  conclusively  presumed  that 
the  Lemon  Administrative  Committee  has  at  all  times 
legally  exercised  the  powers  and  performed  the  duties  given 
and  required  by  law. 
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III. 

The  Court  Erred  in  Holding  and  Concluding  as  a  Mat- 
ter of  Law  [Conclusion  Number  VI,  R.  77]  That 
as  to  These  Proceedings  It  Is  Conclusively  Pre- 
sumed the  Administrative  Committee  Has  at  All 
Times  Legally  Exercised  Only  the  Powers  and 
Performed  the  Duties  Given  and  Required  by 
Law.^ 

In  addition  to  what  we  have  said  on  this  subject  under 
Heading  I  of  the  argument,  we  would  add  that  while 
there  is  a  presumption  that  an  order  of  an  administrative 
agency  is  vaHd  and  within  the  jurisdiction  of  the  agency, 
such  presumption  is  not  conclusive.  Authorities  might  be 
multipHed,  but  it  is  sufficient  in  this  connection  to  quote 
the  language  of  Chief  Justice  Hughes,  deHvering  the  opin- 
ion of  the  court  in  St.  Joseph  Stock  Yards  Co.  v.  United 
States,  298  U.  S.  38,  51-52,  80  L.  Ed.  p.  1041,  which 
we  do  in  the  Appendix. 

Conclusion. 

For  the  reasons  stated,  the  decrees  of  the  United 
States  District  Court  should  be  reversed  and  the  cases 
remanded  with  instructions  to  proceed  with  the  trial  of 
the  cases  on  their  merits,  with  the  right  to  defendants  to 
introduce  evidence  in  support  of  their  constitutional  de- 
fenses. 

Respectfully  submitted, 

Guy  Richards  Crump, 
Attorney  for  Appellants. 


sSpecification  of  Error  4. 


APPENDIX. 

Porter  V.  Investors  Syudieate,  286  U.  S.  461,  at  pp. 
470-471:  76  L.  Ed.  1226,  at  p.  1232: 

"Where  an  ancillary  to  the  review  and  correction 
of  administrative  action,  the  state  statute  provides 
that  the  complaining-  party  may  have  a  stay  until 
final  decision,  there  is  no  deprivation  of  due  process, 
although  the  statute  in  words  attributes  final  and 
binding  character  to  the  initial  decision  of  a  board  or 
commissioner.  Pacific  Live  Stock  Co  v.  Lewis,  241 
U.  S.  440,  454,  60  L.  ed.  1084,  1098,  36  S.  Ct.  637. 
But  where  either  the  plain  provisions  of  the  statute 
(Pacific  Teleph.  &  Teleg.  Co.  v.  Kuykendall,  265  U. 
S.  196,  203,  204,  68  L.  ed.  975,  980,  981,  44  S.  Ct. 
553)  or  the  decisions  of  the  state  court  interpreting 
the  act  (Oklahoma  Natural  Gas  Co.  v.  Russell,  261 
U.  S.  290,  67  L.  ed.  659,  43  S.  Ct.  353)  precludes 
a  supersedeas  or  stay  until  the  legislative  process  is 
completed  by  the  final  action  of  the  reviewing  court, 
due  process  is  not  afforded,  and  in  cases  where  the 
other  requisites  of  federal  jurisdiction  exist  recourse 
to  a  federal  court  of  equity  is  justified." 

Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co., 
Z7  Fed.  Reptr.  567: 

This  was  a  proceeding  to  enforce  an  order  of  the  Inter- 
state Commerce  Commission.  Defendant  attacked  the 
order  as  invalid  upon  various  grounds  and  in  addition 
contended,  as  stated  at  page  587: 

"Respondent  submits  that  Congress  cannot  require 
or  authorize  this  court  to  execute  or  enforce  any  order 
that  said  commission  may  assume  to  make;    *    *    *". 
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In  determining  that  the  power  granted  was  not  a  non- 
judicial power,  the  court  stated,  pp.  613-614: 

"The  commission  is  charged  with  the  duty  of  in- 
vestigating and  reporting  upon  complaints,  and  the 
facts  found  or  reported  by  it  are  only  given  the 
force  and  weight  of  prima  facie  evidence  in  all  such 
judicial  proceedings  as  may  thereafter  be  required 
or  had  for  the  enforcement  of  its  recommendations  or 
order.  The  functions  of  the  commission  are  those 
of  referees  or  special  commissioners,  appointed  to 
make  preliminary  investigation  of  and  report  upon 
matters  for  subsequent  judicial  examination  and  de- 
termination. In  respect  to  interstate  commerce  mat- 
ters covered  by  the  law,  the  commission  may  be  re- 
garded as  the  general  referee  of  each  and  every  cir- 
cuit court  of  the  United  States,  upon  which  the 
jurisdiction  is  conferred  of  enforcing  the  rights, 
duties  and  obligations  recognized  and  imposed  by 
the  act.  It  is  neither  a  federal  court  under  the  con- 
stitution, nor  does  it  exercise  judicial  powers,  nor 
do  its  conclusions  possess  the  efficacy  of  judicial  pro- 
ceedings. This  federal  commission  has  assigned  to 
it  the  duties,  and  performs  for  the  United  States,  in 
respect  to  that  interstate  commerce  commit^"ed  by  the 
constitution  to  the  exclusive  care  and  jurisdiction  of 
congress,  the  same  functions  which  state  commis- 
sioners exercise  in  respect  to  local  or  purely  internal 
commerce,  over  which  the  states  appointing  them 
have  exclusive  control.  Their  validity  in  their  re- 
spective spheres  of  operation  stands  upon  the  same 
footing.  The  validity  of  state  commissioners  in- 
vested with  powers  as  ample  and  large  as  those  con- 
ferred upon  the  federal  commissioners,  has  not  been 
successfully  questioned  when  limited  to  that  local  or 
internal  commerce  over  which  the  states  have  exclu- 
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sive  jurisdiction;  and  no  valid  reason  is  season  for 
doubting^  or  questioning  the  authority  of  congress, 
under  its  sovereign  and  exclusive  power  to  regulate 
commerce  among  the  several  states,  to  create  like 
commissions  for  the  purpose  of  supervising,  investi- 
gating and  reporting  upon  matters  or  complaints  con- 
nected with  or  growing  out  of  interstate  commerce. 
What  one  sovereign  may  do  in  respect  to  matters 
within  its  exclusive  control,  the  other  may  certainly 
do  in  respect  to  matters  over  which  it  has  exclusive 
authority. 

We  are  also  clearly  of  the  opinion,  that  this  court 
is  not  made  by  the  act  the  mere  executioner  of  the 
commissioner's  order  or  recommendation,  so  as  to 
impose  upon  the  court  a  non-judicial  power.  Con- 
gress has,  in  some  cases,  assigned  to  federal  courts 
duties  which,  though  of  a  quasi  judicial  nature,  did 
not  come  within  the  judicial  power  granted  in  the 
constitution.  Thus  the  act  of  March  23,  1792  (1 
U.  S.  St.  at  Large,  243),  required  the  circuit  judges 
to  examine  into  the  claims  of  persons  asking  for 
pensions,  and  make  report  thereon  to  the  secretary 
of  war.  The  judges  of  the  circuit  courts  for  the 
districts  of  New  York  and  Pennsylvania  held  that 
the  function  or  duty  thus  imposed  was  not  judicial. 
So  the  circuit  court  for  the  district  of  North  Caro- 
lina declared  that  it  could  not  execute  that  part  of 
the  act  which  required  it  to  examine  and  report  an 
opinion  on  the  unfortunate  cases  of  officers  and 
soldiers  disabled  in  the  service  of  the  United  States. 
Hayhiirn's  case,  2  Dall  409.  In  U.  S.  v.  Ferreira. 
13  How.  40,  which  arose  under  the  act  of  March  3. 
1849,  directing  the  judge  of  the  district  court  of 
Northern  Florida  to  adjudicate  upon  certain  claims 
for   injuries,   and   report   the   evidence   thereon,   the 


supreme  court  held  that  the  authority  thus  conferred 
was  not  'authority  to  exercise  any  of  the  judicial 
powers  of  the  United  States  under  the  constitution.' 
And  the  judge's  decision  was  held  not  to  be  the  judg- 
ment of  a  court  of  justice,  but  simply  'the  award 
of  a  commissioner.'  The  principle  announced  in  these 
cases  would  sustain  counsel's  position,  if  this  court, 
under  the  provisions  of  the  interstate  commerce  law, 
is  limited  and  restricted  to  the  mere  ministerial  duty 
of  enforcing  an  order  or  requirement  of  the  com- 
mission, whether  it  be  regarded  as  a  judicial  or  a 
non-judicial  tribunal.  But  such  is  not,  in  fact,  the 
jurisdiction  which  this  court  is  called  upon  to  exer- 
cise. The  suit  in  this  court  is,  under  the  provisions 
of  the  act,  an  original  and  independent  proceeding, 
in  which  the  commission's  report  is  made  prima  facie 
evidence  of  the  matters  or  facts  therein  stated.  It 
is  clear  that  this  court  is  not  confined  to  a  mere 
re-examination  of  the  case  as  heard  and  reported  by 
the  commission,  but  hears  and  determines  the  cause 
de  novo  upon  proper  pleadings  and  proof,  the  latter 
including  non  only  the  prima  facie  facts  reported  by 
the  commission,  but  all  such  other  and  further  testi- 
mony as  either  party  may  introduce,  bearing  upon 
the  matters  in  controversy." 

St.  Joseph  Stock  Yards  Co.  v.   United  States,  298  U. 
38,  at  pp.  51-52;  80  L.  Ed.  1033,  at  p.  1041: 

"Legislative  declaration  or  finding  is  necessarily 
subject  to  independent  judicial  review  upon  the  facts 
and  the  law  by  courts  of  competent  jurisdiction  to 
the  end  that  the  Constitution  as  the  supreme  law 
of  the  land  may  be  maintained.  Nor  can  the  legis- 
lature escape  the  constitutional  limitation  by  author- 
izing its  agent  to  make  findings  that  the  agent  has 
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kept  within  that  limitation.  Leg"islative  agencies, 
with  varying  qualifications,  work  in  a  field  peculiarly 
exposed  to  political  demands.  Some  may  be  expert 
and  impartial,  others  subservient.  It  is  not  dif- 
ficult for  them  to  observe  the  requirements  of  law 
in  giving  a  hearing  and  receiving  evidence.  But  to 
say  that  their  findings  of  fact  may  be  made  conclusive 
where  constitutional  rights  of  liberty  and  property 
are  involved,  although  the  evidence  clearly  estab- 
lishes that  the  findings  are  wrong  and  constitutional 
rights  have  been  invaded,  is  to  place  those  rights 
at  the  mercy  of  administrative  officials  and  seri- 
ously to  impair  the  security  inherent  in  our  judicial 
safeguards.  That  prospect,  with  our  multiplication 
of  administrative  agencies,  is  not  one  to  be  lightly 
regarded.  It  is  said  that  we  can  retain  judicial  au- 
thority to  examine  the  weight  of  evidence  when  the 
question  concerns  the  right  of  personal  liberty.  But 
if  this  be  so,  it  is  not  because  we  are  privileged  to 
perform  our  judicial  duty  in  that  case  and  for  reasons 
of  convenience  to  disregard  it  in  others.  The  prin- 
ciple applies  when  rights  either  of  person  or  of 
property  are  protected  by  constitutional  restrictions." 
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OPINION  BELOW 

The  unreported  opinion  of  the  District  Court,  to- 
gether with  its  findings  of  fact  and  conclusions  of  law, 
is  set  forth  in  the  record  (R.  64,  248). 

JURISDICTION 

The  judgments  of  the  District  Court  in  the  five  cases 
here  on  appeal  were  entered  April  29,  1942  (R.  80, 
92,  95,  98,  101).  Notice  of  appeal  in  each  case  was 
filed  July  27,  1942  (R.  298-302).  The  jurisdiction  of 
tliis  Court  rests  upon  Section  128  of  the  Judicial 
Code,  28  U.  S.  C.  (1940  ed.)  225. 

CONSOLIDATION   OF   APPEALS 

The  five  cases  on  appeal  present  substantially  the 
same  questions  of  law.     They  were  consolidated  for 

(1) 


trial  below  (R.  104),  and  have  been  consolidated  on 
appeal  by  order  of  this  Court  (R.  322-325).  The 
record  contains  a  full  transcript  only  of  the  proceed- 
ings in  the  La  Verne  case,  which  is  typical  of  all  the 
cases,  and  only  excerpts  from  essential  proceedings  in 
the  other  cases. 

THE  JUDGMENTS  IN  THE  DISTRICT  COUIIT    AND  THE  STATUTE 
UNDER  WHICH  THE  JUDGMENTS  WERE   ENTERED 

The  judgments  of  the  District  Court  from  which  the 
appeals  are  taken  enjoin  the  appellants,  with  certain 
qualifications  hereinafter  mentioned,  from  handling 
lemons  in  violation  of  Order  No.  53,  ''Order  Regulat- 
ing the  Handling  of  Lemons  Grown  in  the  States  of 
California  and  Arizona."  The  lemon  order  was  issued 
by  the  Secretary  of  Agriculture  of  the  United  States 
pursuant  to  the  provisions  of  the  Agricultural  Market- 
ing Agreement  Act  of  1937,  50  Stat.  246,  7  U.  S.  C. 
(1940  ed.)  601  et  seq.  The  Act  reenacted,  with  amend- 
ments, many  of  the  provisions  of  the  Agricultural  Ad- 
justment Act  of  1933,  48  Stat.  31,  as  amended  from 
time  to  time,  including  the  amendments  of  August  24, 
1935,  49  Stat.  750.^ 

The  judgments  were  entered  in  an  action  instituted 
by  the  United  States  of  America  under  Section  8a  (6) 
of  the  Act.  This  section  confers  jurisdiction  upon  the 
District  Courts  to  entertain  enforcement  proceedings 
to  restrain  handlers  subject  to  any  order  issued  under 
the  Act  from  violating  the  provisions  of  the  order. 


'  Keferences  in  this  brief  are  to  sections  of  the  Agricuhural 
Adjustment  Act  of  1933  as  amended,  and  as  reenacted  and  amended 
by  the  Agricidtural  Marketing  Agreement  Act  of  1937. 


At  the  time  of  the  entry  of  the  judgments  there  was 
pending  in  the  District  Court  an  action  instituted  by 
the  appellants  under  Section  8c  (15)  (B)  of  the  Act 
for  judicial  review  of  a  ruling  of  the  Secretary  of 
Agriculture  denying  a  petition  filed  with  him  by  the 
appellants  under  Section  8c  (15)  (A)  of  the  Act,  in 
which  the  appellants  contended  that  the  lemon  order 
was  not  in  accordance  with  law,  and  asked  to  be  ex- 
empted from  the  operation  thereof.  The  injmictions 
against  the  appellants  are,  by  their  terms,  to  continue 
in  force  only  until  a  final  judgment  is  entered  by  the 
District  Court  in  the  review  proceedings. 

THE   OPINION   OF   THE   DISTRICT   COURT 

The  District  Court  held  that  if  the  lemon  order  was 
valid  on  its  face  the  only  issue  properly  before  it  was 
whether  the  appellants  had  violated  the  provisions 
thereof,  and  that  all  other  issues  were  appropriately 
triable  only  in  the  review  proceeding.  The  court  ac- 
cordingly refused  to  receive  and  consider  evidence 
offered  by  the  appellants  in  support  of  their  affirma- 
tive defenses  charging  that  the  lemon  order  discrimi- 
nates against  them  and  violates  due  process  of  law  gen- 
erally and  particularly  as  applied  to  them  (R.  248- 
255). 

QUESTIONS   PRESENTED 

1.  Whether  the  appellants,  in  this  enforcement  pro- 
ceeding against  them  under  Section  8a  (6)  of  the  Act, 
are,  by  virtue  of  the  administrative  and  judicial  review 
provided  for  in  Section  8c  (15)  of  the  Act,  limited 
solely  to  the  issues  of  the  fact  of  violation  of  the  lemon 
order  and  the  validity  of  the  order  on  its  face?    Ap- 


pellants  contend  that,  if  they  are  so  limited,  the  Act  in 
that  respect  is  unconstitutional. 

2.  Whether,  in  the  event  it  is  held  herein  that 
issues  relating  to  the  validity  of  the  lemon  order  may 
be  raised  by  the  appellants  in  this  proceeding,  the  evi- 
dence proffered  by  the  appellants  and  excluded  by  the 
District  Court  is  sufficient  to  establish  the  invalidity 
of  the  order? 

STATEMENT  OF  THE   CASE 

A.  The  Act  and  the  lemon  order 

1.  Generally 

The  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.  S.  C.  1940  ed.  601  et  seq.)  directs  the  Secretary 
of  Agriculture  to  issue,  under  conditions  and  in  the 
manner  prescribed  in  the  Act,  orders  regulating  the 
handling  of  specified  commodities,  including  lemons, 
where  such  handling  is  in  interstate  or  foreign  com- 
merce or  directly  burdens,  obstructs,  or  affects  such 
commerce  (Act,  Sec.  8c  (1)).  Section  8c  (6)  of  the 
Act  authorizes,  inter  alia,  the  inclusion,  in  orders  ap- 
plicable to  fruits,  of  provisions  regulating  the  quantity 
of  fruit  which  may  be  marketed  by  all  handlers  thereof 
during  any  period,  and  the  quantity  which  each  han- 
dler may  market  during  any  period  based  upon  the 
quantity  which  the  handler  has  available  for  current 
shipment  or,  m  the  discretion  of  the  Secretary,  upon 
the  quantity  shipped  by  the  handler  during  a  prior 
representative  period. 

2.  The  issuance  of  the  lemon  order  upon  evidence  taken  at  a  public  hearing 

Pursuant  to  the  authority  granted  by  the  Act,  the 
Secretary  of  Agriculture  during  the  fall  of  1940  held 


a  public  hearing,  known  as  a  promulgation  hearing, 
with  respect  to  a  proposed  order  regulating  the  han- 
dling of  lemons  grown  in  the  States  of  California  and 
Arizona.  All  interested  persons,  including  the  ap- 
pellants, were  given  notice  of  the  hearing.  The  ap- 
pellants attended,  and  were  afforded  an  opportunity 
to  be  heard  but  were  not  permitted  directly  to  cross- 
examine  witnesses  (R.  9,  26). 

The  Secretary  on  April  5,  1941,  issued  Order  No. 
53  (7  C.  F.  R.  953.1  et  seq.),  which  became  effective 
April  10,  1941  (R.  10,  26).  As  required  by  Section 
8c  (4)  of  the  Act,  the  order  was  based  upon  evidence 
taken  at  the  promulgation  hearing  (R.  67). 

3.  The  provisions  of  the  lemon  order 

The  lemon  order  provides  that  the  Secretary,  upon 
the  recommendation  of  the  Lemon  Administrative 
Committee,  which  is  charged  with  the  administration 
of  the  order,  and  the  organization  of  which  is  provided 
for  in  the  order,  may  limit  the  total  quantity  of  Cali- 
fornia-Arizona lemons  which  all  handlers  may  market 
in  interstate  commerce  or  in  commerce  with  Canada 
during  any  week  (Order,  Sec.  953.4  (b),  (c)).  This 
total  quantity  is  allotted  among  handlers  in  accord- 
ance witli  a  "prorate  base"  for  each  handler  w^hich 
is  determined  bi-weekly  by  the  Secretary,  also  upon  rec- 
ommendation of  the  Committee.  The  *' prorate  base" 
is  the  ratio  which  the  quantity  of  lemons  of  each 
handler  ''available  for  current  shipment"  bears,  at 
two-week  intervals,  to  the  total  quantity  of  lemons 
available  for  current  shipment  from  California  and 
Arizona  (Order,  Sec.  953.4  (d),  (e)). 


6 

The  quantity  of  lemons  which  each  handler  has 
available  for  current  shipment  is  measured  by  the 
quantity  of  lemons  which  each  handler  has  picked 
from  the  trees  and  has  assembled  at  an  established 
shipping  point  within  the  area  of  production.  How- 
ever, if  a  handler  shows  the  unavailability  of  facilities 
for  storing  or  otherwise  assembling,  he  may,  neverthe- 
less, have  the  quantity  of  his  available  lemons  com- 
puted in  an  alternative  manner  and  his  prorate  base 
determined  accordingly  (Order,  Sec.  953.4  (d)  (3), 
(5)). 

A  handler  is  permitted  to  exceed  his  weekly  allot- 
ment by  ten  per  centum  or  one  carload,  whichever  is 
greater,  but  the  allotment  for  the  next  succeeding 
w^eek  is  reduced  commensurately  with  the  excess  so 
handled.  If  a  handler's  allotment  for  any  week  is  not 
filled,  the  unused  portion  may  be  carried  over  by  the 
handler  to  the  next  succeeding  week  only.  Allotments 
may  be  lent  by  one  handler  to  another,  subject  to  con- 
ditions specified  in  the  order  (Order,  Sec.  953.4  (f), 

(g),  W). 

4.  The  provisions  of  the  Act  for  administrative  and  judicial  review 

The  Act  provides,  in  Section  8c  (15)  (A),  that  any 
handler  subject  to  an  order  who  feels  that  all  or  part 
of  an  order,  or  any  obligation  imposed  in  connection 
therewith,  is  not  in  accordance  with  law,  may  file  a 
written  petition  with  the  Secretary  for  a  modification 
thereof  or  exemption  therefrom.  He  must  be  granted 
a  hearing  upon  the  petition,  after  which  the  Secretary 
shall  make  a  ruling  thereon,  and  his  ruling  is  fiinal  if 
in  accordance  with  law. 


In  Section  8c  (15)  (B)  of  the  Act,  jurisdiction  is 
conferred  upon  the  District  Courts  of  tlie  United 
States  to  review  the  Secretary's  ruling  upon  the  filing 
of  a  bill  in  equity  for  that  purpose  by  the  handler. 
If  the  court  determines  that  the  Secretary's  ruling  is 
not  in  accordance  with  law,  it  is  empowered  to  remand 
the  proceedings  to  the  Secretary  with  directions  either 
to  make  such  ruling  as  the  court  determmes  is  in  ac- 
cordance witli  law,  or  to  take  such  further  proceedings 
as  in  tlie  court's  opinion  the  law  requires. 

5.  The  enforcement  provisions  of  the  Act 

By  Section  8a  (6)  of  the  Act,  the  District  Courts  are 
vested  with  jurisdiction  specifically  to  enforce,  and  to 
prevent  and  restrain  any  person  from  violating,  any 
order  issued  by  the  Secretary  pursuant  to  the  Act. 
And  it  is  expressly  provided  in  Section  8c  (15)  that 
the  ]3endency  of  review  proceedings  thereunder  shall 
not  impede,  hinder,  or  delay  the  United  States  or  the 
Secretary  from  obtaining  relief  pursuant  to  Section 
8a  (6).  Enforcement  proceedings  abate  whenever  a 
final  decree  has  been  rendered  in  review  proceedings 
between  the  same  parties,  and  covering  the  same  sub- 
ject matter  (Act,  Sec.  8c  (15)  (B)). 

B.  The  proceedings  in  the  District  Court 

1.  The  complaints 

The  complaint  of  the  United  States  against  each  of 
the  appellants  recited  past  overshipments  of  lemons 
in  violation  of  the  lemon  order  and  sought  to  enjoin 
further  shipments  of  lemons  in  excess  of  the  weekly 


allotments  (R.  7,  20-21).  The  complaint  in  each  case 
was  filed  pursuant  to  Section  8a  (6)  of  the  Act. 

The  District  Court  foimd,  as  alleged  in  the  com- 
plaints, that  the  lemon  order  was  issued  in  compliance 
with  the  provisions  of  the  Act  (R.  8-10,  66-70)  and 
that  each  of  the  appellants  had  violated  the  provisions 
of  the  lemon  order  in  shipping  lemons  in  excess  of 
weekly  allotments  (R.  13-17,  71-73).  The  appellants 
do  not  dispute  these  findings  (Appellants'  Brief,  p.  6). 

The  complaint  in  paragraph  twenty-four  alleged, 
and  the  court  found,  that  further  violations  by  the 
appellants  of  the  lemon  order  would  have  an  injurious 
effect  on  interstate  commerce  and  would  be  inimical 
to  the  successful  operation  of  the  Act  and  the  order 
(R.  18-20,  73).  The  appellants  denied  this  allegation 
of  the  complaint  (R.  42),  and  take  issue  with  this 
finding  of  the  court  as  being  without  support  in  the 
evidence  (R.  297  and  Appellants'  Brief,  p.  22).  It  is 
submitted  by  the  appellee  that  the  allegation  and  the 
finding  are  surplusage,  and  they  were  so  regarded  by 
the  court  below  (R.  139).^ 

2.  Tlie  special  defenses,  stipulations  of  facts,  and  proffers  of  proof 

The  appellants,  in  their  several  answers,  contend 
that  the  lemon  order  discriminates  against  them  and 
violates  due  process  of  law  generally  and  particularly 
in  its  application  to  them  (R.  33-51).  The  appellants 
sought  to  support  these  affirmative  defenses  by  show- 


2  This  is  in  accord  with  the  views  expressed  by  this  Court  in 
American  Fruit  Gpoxcers  v.  United  States,  105  F.  (2d)  722,  725 
(C.  C.  A.  (9th)  1939),  involving  an  orange  and  grapefruit  order 
issued  under  the  Act. 


ing  the  general  nature  of  the  lemon  industry  and  the 
effect  of  the  order  upon  their  businesses.  The  facts 
relating  to  the  general  nature  of  the  lemon  industry 
are  contained  in  stipulations  between  the  parties  (R. 
118,  129).  The  evidence  relating  to  the  effect  of  the 
operation  of  the  order  upon  the  businesses  of  the  ap- 
pellants is  contained  in  proffers  of  proof  made  by  the 
appellants  (R.  154-242).  The  court  declined  to  con- 
sider the  special  defenses  and  to  admit  the  evidence 
contained  in  the  proffers  of  proof. 

Generally  speaking,  the  proffers  are  intended  to 
show  that,  if  the  appellants  continue  their  present 
manner  of  doing  business,  they  will  be  adversely  af- 
fected by  the  lemon  order.  It  is  the  purpose  of  the 
evidence  to  prove  specifically,  in  addition  to  the  eco- 
nomic unwisdom  of  the  order,  (1)  that  the  appellants 
cannot  operate  under  the  order  without  providing  ad- 
ditional storage  facilities;  (2)  that  the  appellants'  sales 
are  largely  on  private  orders  of  an  established  trade, 
whereas  the  majority  of  other  handlers  sell  largely  in 
the  auction  markets,  and,  consequently,  the  appellants 
lose  customers  to  such  handlers,  most  of  whom  are 
members  of  the  California  Fruit  Growers  Exchange, 
whenever  it  happens  that  their  allotments  under  the 
lemon  order  are  insufficient  to  fill  their  trade  orders ; 
and  (3)  that  appellants  handle  many  tree  ripe  and 
other  lemons  which  have  a  short  storage  life  and 
which,  in  order  to  prevent  spoilage,  must  be  moved 
to  the  market  before  other  types  of  lemons  with  a 
longer  storage  life. 
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3.  Findings  of  fact 

The  District  Court  made  findings  of  fact  which  were 
limited  to  the  material  allegations  and  some  of  the  im- 
necessary  allegations  of  paragraph  twenty-four  of  the 
complaint.  The  court  also  found  that  there  was  pend- 
ing before  the  Secretary,  at  the  time  of  the  commence- 
ment of  the  case  at  bar,  a  petition  of  the  appellants 
for  administrative  relief  under  Section  8c  (15)  (A)  of 
the  Act  (R.  71).  The  court  did  not  make  any  finding 
with  respect  to  any  of  the  special  affirmative  defenses 
interposed  by  the  appellants. 

SUMMARY   OF  ARGUMENT 

A.  The  provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  for  administrative  and  judicial 
review  of  a  marketing  order  issued  by  the  Secretary 
of  Agriculture  and  for  enforcement  of  the  order  by 
the  United  States  manifest  a  clear  intention  to  confine 
the  enforcement  proceedings  to  the  issues  of  the  valid- 
ity of  the  Act  and  order  on  their  face,  and  of  the  fact 
of  violation. 

3.  The  appellants  are  not,  in  the  circumstances  of 
this  case,  deprived  of  due  process  of  law  by  the  injunc- 
tion against  violations  pending  final  judgment  by  the 
District  Court  in  the  action  instituted  by  them  to  re- 
view the  ruling  made  by  the  Secretary  of  Agriculture 
on  their  petition  for  exemption  from  the  operation  of 
the  lemon  order.  A  stay  pendente  lite  is  a  matter  of 
administrative  and  judicial  discretion,  not  of  right. 

C.  The  District  Court  did  not  err  in  refusing  to  con- 
sider the  special  affirmative  defenses  of  the  appellants 
or  to  admit  the  evidence  proffered  in  support  thereof. 
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But  even  if  there  was  error,  such  error  is  not  a  ground 
for  reversal,  as  the  evidence  does  not  demonstrate  the 
invalidity  of  the  lemon  order. 

D.  The  question  of  the  economic  unwisdom  of  the 
lemon  order  is  for  legislative  or  administrative  and 
not  judicial  determination. 

E.  The  evidence  proffered  by  the  appellants  in  sup- 
port of  their  special  affirmative  defenses  does  not  show 
discrimination  against  them  in  the  operation  of  the 
lemon  order.  The  evidence  does  not  show  that  the 
appellants  are  treated  differently  from  other  handlers 
subject  to  the  order.  Nor  does  such  evidence  show 
any  attempt  on  the  part  of  the  appellants  to  alleviate 
their  alleged  hardships  by  invoking  the  special  ma- 
chinery provided  by  the  order  for  the  benefit  of  han- 
dlers without  storage  facilities.  The  Fifth  Amend- 
ment to  the  Constitution,  unlike  the  Fourteenth 
Amendment,  does  not  protect  against  discriminaton. 

ARGUMENT 

I.  Evidence  proffered  by  the  appellants  in  support  of  their 
special  defenses  was  properly  excluded 

A.  The  trial  court  merely  followed  the  direction  of  the  Act 

When  Sections  8a  (6)  and  8c  (15)  of  the  Act 
are  read  togethei-,  the  statutory  scheme  carefully  de- 
signed in  the  interest  of  orderly  review  and  prompt 
enforcement  becomes  apparent.  Under  Section  8c 
(15)  any  person,  including  appellants,  affected  by  an 
order  is  afforded  an  administrative  hearing  and  a 
judicial  review  at  which  he  may  obtain  such  inter- 
locutory and  permanent  relief  as  he  may  be  entitled 
to  by  law.     Section  8a   (6)    confers  jurisdiction  on 
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the  District  Court  specifically  to  enforce  orders  and 
to  enjoin  violations  thereof.  Having  provided  in  Sec- 
tion 8c  (15)  an  orderly  procedure  for  obtaining  judicial 
review  of  questions  pertaining  to  the  order,  the  Con- 
gress should  not  be  presumed  to  have  intended  that 
this  procedure  might  be  circumvented  in  the  course  of 
proceedings  under  Section  8a  (6).  Such  an  interpre- 
tation would  violate  the  canons  of  statutory  con- 
struction and  conflict  with  fundamental  rules  of 
administrative  law  requiring  exliaustion  of  the  ad- 
ministrative remedy  as  a  condition  of  resort  to  the 
courts. 

Any  interpretation  of  Section  8a  (6)  as  permitting 
a  plenary  proceeding  in  which  all  questions  pertain- 
ing to  an  order  may  be  considered  would  be  incon- 
sistent with  the  interim  nature  of  the  relief  to  which 
the  Government  is  entitled  under  that  section.  It  is 
provided  in  Section  8c  (15)  that  enforcement  pro- 
ceedings brought  pursuant  to  Section  8a  (6)  shall 
abate  when  a  final  decree  has  been  rendered  in  review 
proceedings  between  the  same  parties  brought  pur- 
suant to  Section  8c  (15)  and  covering  the  same  sub- 
ject matter.  If  all  questions  may  be  raised  and 
decided  in  the  enforcement  proceeding,  it  would  be 
pointless  to  have  the  decree  therein  abate  when  a 
final  decree  is  rendered  in  the  review  proceedings.  A 
construction  which  would  make  the  statute  ridiculous 
is  to  be  avoided. 

It  is  expressly  provided  in  Section  8c  (15)  that  the 
pendency  of  review  proceedings  thereunder  shall  not 
impede,  hinder,  or  delay  the  United  States  in  obtain- 
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ing  relief  in  the  enforcement  proceedings.  If  the 
contention  of  the  appellants  were  to  prevail  that  all 
questions  pertaining  to  the  order  may  be  considered 
in  the  enforcement  proceedings,  different  Federal 
courts  of  coordinate  jurisdiction  would  be  considering 
the  same  questions  at  perhaps  the  same  time.  Such 
a  disorderly  procedure  would  obviously  be  wasteful 
and  costly.  It  would  also  render  virtually  meaning- 
less the  well  recognized  rule  that  in  the  judicial  review 
of  adiuiiiistrative  action  there  is  to  be  no  trial  de  novo 
and  that  the  administrative  findings,  if  supported  by 
substantial  evidence,  are  not  to  be  disturbed  by  the 
court  even  though,  upon  consideration  of  all  the  evi- 
dence, the  court  might  reach  a  different  conclusion — 
a  rule  which  has  been  consistently  applied  by  the 
District  Courts  in  the  review  of  rulings  of  the  Secre- 
tary under  Section  8c    (15)    (B)    of  the  Act.'     The 


^  Queenshoro  Farm  Products^  Inc.  v.  Wicl'drd,  47  F.  Supp.  20G 
(E.  D.  N.  Y.  1942) ;  M.  H.  Renhen  Dairy  Co.  v.  Wickard,  45  F. 
Supp.  332  (E.  1).  N.  Y.  1942)  ;  t^auquoit  Valley  FanaerH  Coopera- 
tive, Inc.  V.  Wichard,  45  F.  Supp.  104  (N.  D.  N.  Y.  1942)  ;  Vogfs 
Dairies,  Inc.  v.  Wickard,  45  F.  Supp.  94  (S.  D.  N.  Y.  1942) ;  Fair- 
vievj  Creamery,  Inc.  v.  Wickard,  42  F.  .Supp.  757  (D.  Me.  1942)  ; 
Crull  V.  Wickard,  40  F.  Supp.  60()  (W.  D.  Ky.  1942)  ;  Neir  York 
State  Guernsey  Breeders''  Co-op.,  Inc.  v.  Wallace,  28  F.  Supp. 
590(N.  D.N.  Y.  1939). 

See  also  National  Broadcasting  Co.  v.  United  States,  —  U.  S.  — , 
()3  S.  Ct.  997,  1014  (1943)  ;  Parker  v.  M>otor  Boat  Sales,  314  U.  S. 
244  (1942)  ;  National  Labor  Relations  Board  v.  Necada  Consoli- 
dated Copper  Corp.,  310  U.  S.  105  (1942);  Board  of  Trade  of 
Kansas  City  v.  United  States,  314  U.  S.  534,  540  (1942)  ;  (hay  v. 
Powell,  314  U.  S.  402,  411-412  (1941)  ;  Opp  Cotton  Mills,  Inc.  \. 
Administrator,  312  U.  S.  12G,  154-155  (1941);  National  Labor 
Relations  B>oard  v.  Link-Belt  Company,  311  V.  S.  5S4,  5!)(i-.Vj7 
(1941);  South  Chicago  Co.  v.  Basset t,  309  U.  S.  251,  257-258 
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rationale  of  this  rule,  as  clearly  stated  by  the  Supreme 
Court,  is  that  administrative  and  judicial  bodies  are 
to  be  regarded  as  related  instrumentalities  through 
whose  coordinate  action  the  public  purpose  of  a  regu- 
lation is  to  be  realized.  United  States  v.  Morgan,  307 
U.  S.  183,  190-191  (1939),  and  Scripps-Howard  Radio 
V.  Federal  Communications  Commission,  316  U.  S.  4, 
15  (1942). 

The  statutory  plan  is  clear.  Section  8a  (6)  was 
designed  for  prompt  enforcement,  and  the  evidence 
in  proceedings  thereunder  should  be  confined  to  the 
single  question  of  violation.  This  is  the  only  reason- 
able construction  of  the  Act.  Any  other  would  put 
a  premium  on  disobedience  to  law  by  rewarding  viola- 
tors of  the  order  with  a  short  cut  to  the  judicial  de- 
termination of  the  issues  they  seek  to  raise.  The  re- 
quirement of  a  first  resort  to,  and  exhaustion  of,  the 
administrative  remedy  would  be  by-passed. 

It  will  sometimes  happen,  as  in  the  contemporaneous 
proceeding  of  the  appellants  before  the  Secretary,  that 
questions  may  arise  as  to  the  conduct  of  the  adminis- 
trative proceeding.  It  is  submitted  that  all  such  ques- 
tions must  be  resolved  in  the  judicial  review  of  the 
administrative  ruling.  See  Anniston  Manufacturing 
Co.  V.  Davis,  301  U.  S.  337,  345,  (1937) ;  Myers  v.  Beth- 
lehem SUphuilding  Corp.,  303  U.  S.  41,  50  (1938) ; 
Newport  Netvs  Shiphuilding  d  D.  D.  Co.  v.  Schlauffler, 


(1940) ;  Sivayne  d-  Hoyf,  Ltd.  v.  United  States,  300  U.  S.  297,  304 
(1937) ;  Chesapeake  d-  Ohio  Ry.  Co.  wrUmfed  States,  296  U.  S. 
187  (1935)  ;  Virginian  Railway  Co.  v.  Vnited  States,  272  U.  S. 
658,665(1926). 
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303  U.  S.  54,  57  (1939) ;  Lockerty  v.  PhWips,  —  U.  S. 
—  63S.  Gt.  1019  (1943). 

Finally,  unless  Section  8a  (6)  is  construed  restric- 
tively,  it  must  be  regarded  as  surplusage.  The  general 
equity  jurisdiction  of  the  District  Courts  includes  the 
])ower  to  enjoin  violations  of  law,  and  Section  8a  (6) 
can  have  no  effect  except  as  a  limitation  of  the  scope 
of  proceedings  brought  to  enjoin  violations  of  an  order. 
This  was  the  view  of  the  court  below  (R.  249). 

The  decisions  rendered  under  this  Act,  and  other 
acts  with  similar  provisions,  are  in  accord  with  the 
view  taken  by  the  District  Court  in  this  case.  In 
the  recent  case  of  United  States  v.  Ridgeland  Cream- 
ery Co.,  47  F.  Supp.  145  (W.  D.  Wis.  1942),  the 
handler  sought  to  raise  as  a  defense  to  an  action  under 
Section  8a  (6)  of  the  Act  matters  properly  triable  in 
a  proceeding  under  Section  8c  (15).  Judge  Patrick  T. 
Stone,  in  holding  that  the  Court  had  no  jurisdiction 
mider  Section  8a  (6)  to  consider  such  matters,  said: 


r^vur»  of  tac   ..uitasl'  ^tirtwn 

oT  i^I^>nslHHHBK»tiorui  of  th«  »MrlB»%>i9|»il^ 
Irtrator,  and  i^Ldh,  fts  here,  MMts  ^i^  r'^\  'r*)!  •at* 
•f  du«  proe«sft«  that  rmmd^  U  •Jiolutlv  is 

e9«;t  hat  no  jifl||Aii£tlon  ,ta  retLmi  th«   w-«*^*.i  ur^ 
illJliL,    III!    iH.JHm|,W  I  >■'    adM'^tAtrr.tJ-r,  exc«:  t 
in  ^rooe^Uint^npV^KJtlon  fli  '(13)  ti)  «^  <^ 

In  Bradley  v.  Richmond,  227  U.  S.  447  (1912,  the 
defendant  was  prosecuted  and  convicted  for  engaging 
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in  business  without  having  first  obtained  a  license  con- 
ditioned upon  payment  of  a  graduated  tax.  He  was 
not  permitted  to  raise  the  defense  that  the  tax  against 
him  was  erroneous  and  discriminatory  since  he  had 
not  exhausted  the  administrative  remedy  provided  by 
the  statute. 

Walling  v.  Cohen,  48  F.  Supp.  959  (E.  D.  Pa  1943), 
was  an  action  to  restrain  violation  of  a  wage  order 
Ijromulgated  under  the  Fair  Labor  Standards  Act. 
(29  U.  S.  C.  1940  ed.  201  et  seq.)  The  defendants 
attempted  to  show  that  the  wage  order  had  not  been 
issued  in  accordance  with  law  and  was  not  valid  in  its 
application  to  their  business.  The  Court  refused  to 
consider  this  defense  on  the  ground  that  the  Act 
provided  an  administrative  procedure  for  attacking 
the  validity  of  wage  orders  and  the  propriety  of  their 
application  to  particular  operations,  with  judicial 
review  of  the  administrative  ruling.  See  also  United 
States  V.  Slohodkin,  48  F.  Supp.  913  (D.  Mass.  1943)  ; 
United  States  v.  C.  Thomas  Stores,  49  ^.  Supp.  Ill  (D. 
Minn,  1943)  ;  and  Henderson  v.  Khniiel,-^'!  ^.  Supp. 
a^p  Ci>-  Kan.  1942).        ,  -    7    •:;,:>•:■;->  ^     Vv' 

B;  AppeUants  were  not  deprived  of  due  proc0S3  1t)y  the  refusal  of-  the  trial 
'•*^''  :''Coifrt*to  consider  the  issues  raised  by  the  special  defenses 

,l;he  appellants  argue  that  if  they  are  enjoined  from 
violating  the.lemon  order  witJtiQUt  first  being  given  an 
opportunity  ..to  .^resent  and- M,y;^ .  an  adjudication  of 
the  oonsiS-tutional'' issues  raised  by  them,  they  are 
deprived  of  due  process,  since  compliance  with  the 
order  causes  them  great  loss  of  profit  which  they  will 
not  be  able  to  recoup  in  the  event  the  order  is  ulti- 
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mately  held  invalid.  In  support  of  this  argument, 
reliance  is  placed  upon  a  number  of  cases,  of  which 
Porter  v.  Investors  Syndicate,  286  U.  S.  461  (1931), 
is  typical.  These  cases  are  said  to  establish  that 
where  the  enforcement  of  administrative  action  would 
cause  a  person  affected  irreparable  damage  if  the 
action  were  finally  invalidated,  and  where  the  pro- 
visions of  the  applicable  statute  preclude  a  super- 
sedeas or  stay  pending  final  review,  due  process  is 
not  afforded. 

The  appellee  does  not  regard  the  cases  cited  by  this 
appellant  as  having  application  here.  In  the  first  place, 
the  provisions  of  the  Act  do  not  preclude  the  Secretary 
from  granting  temporary  relief  from  the  operation  of 
the  order.  It  nowhere  appears  that  appellants,  or  any 
of  them,  either  in  the  Section  8c  (15)  proceedings  insti- 
tuted in  their  behalf  or  in  any  other  preceedings,  sought 
such  relief.  In  Natural  Gas  Pipeline  Co.  v.  SJattery, 
302  U.  S.  300  (1937),  it  was  held  that  failure  to  request 
a  supersedeas  or  temporary  stay,  when  it  is  available 
as  an  administrative  remedy,  will  preclude  a  later  ap- 
plication to  the  courts  for  such  relief. 

Even  where  timely  application  is  made  for  tempo- 
rary relief,  the  granting  thereof  is  a  matter  of  dis- 
cretion, not  of  right.  In  Virginian  Railway  Co.  v. 
United  States,  272  U.  S.  658,  672-673  (1926),  the 
Court  said: 

A  stay  is  not  a  matter  of  right,  even  if  irrep- 
arable injury  might  otherwise  result  to  the 
appellant.  In  re  Uaberman  Manufacturing 
Co.,  147  U.  S.  525.  It  is  an  exercise  of  judicial 
discretion.     The  propriety  of  its  issue  is  de- 
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pendent   upon   the   circumstances   of   the   par- 
ticular case. 

The  circumstances  of  this  case  are  not  such  as  would 
justify  a  stay  and  the  District  Court  so  determined  in 
issuing  the  injunction  herein  complained  of.  It  is 
obvious  that  the  lemon  order  is  unworkable  unless  all 
who  are  subject  to  it  comply.  The  appellants  cannot 
be  exempted  even  temporarily  from  the  provisions  re- 
stricting shipments,  for  that  would  operate  unfairly 
against  all  complying  handlers  and  completely  disrupt 
the  operation  of  the  order.  The  appellants  constitute 
a  comparatively  small  number  of  the  total  persons 
affected  by  the  order,  the  vast  majority  of  whom  indi- 
cated their  desire  that  it  become  effective.  The  order 
itself  is  part  of  a  regulatory  program  enacted  by  Con- 
gress for  the  welfare  of  the  nation  as  a  whole.  As 
said  in  Philips  v.  Commissioner  of  Internal  Revenue, 
283  U.  S.  589,  595,  596-597  (1931) : 

Property  rights  must  yield  provisionally  to 
governmental  need.  *  *  *  Where  only  prop- 
erty rights  are  involved,  mere  postponement  of 
the  judicial  inquiry  is  not  a  denial  of  due 
process,  if  the  opportunity  given  for  the  ulti- 
mate judicial  determination  of  the  liability  is 
adequate.  *  *  *  Delay  in  the  judicial  de- 
termination of  property  rights  is  not  uncommon 
where  it  is  essential  that  governmental  needs  be 
immediately  satisfied. 

Courts  of  equity  may  very  properly  go  farther  to 
protect  the  public  interest  than  they  are  accustomed 
to  go  where  private  interests  only  are  involved.  Vir- 
ginian Railway  Co.  v.  System  Federation  etc.,  300  U. 
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S.  515,  552  (1937) ;  Scripps-lloward  Badio  v.  Federal 
C ommmiications  Commission,  316  U.  S.  4,  15  (1942). 

In  the  circumstances,  it  cannot  be  said  that  appel- 
lants have  been  deprived  of  due  process.  The  Con- 
gress has  deemed  it  essential  in  the  public  interest 
that  they  comply  first  and  litigate  afterward,  and  there 
is  nothing  new  or  unusual  in  this.  United  States  v. 
Slohodkin,  supra. 

Litigation  under  tlie  Emergency  Price  Control  Act 
of  1942  (56  Stat.  23,  50  U.  S.  C.  A.  Appendix  Sec. 
924  (d))  has  presented  the  same  question  now  before 
the  Court.  That  act  provides  for  an  administrative 
determination  of  pi'otests  by  persons  subject  to  any 
regulation  issued  under  the  Act,  and  for  a  judicial 
review  by  the  Emergency  Court  of  Appeals  of  any 
ruling  denying  such  })i'otests  in  whole  or  in  jjart.  De- 
cisions of  the  Emergency  Court  of  Appeals  may  be  re- 
viewed by  the  Supreme  Court  on  certiorari.  The 
jurisdiction  of  the  Emergency  Court  of  Appeals  and 
of  the  Supreme  Court  is  exclusive.  All  other  courts. 
Federal  or  State,  are  deprived  of  jurisdiction  to  con- 
sider the  validity  or  enjoin  the  operation  of  the  Act 
or  any  price  regulation  issued  under  it.  These  pro- 
visions have  been  held  to  be  within  the  competence  of 
Congress,  and  consistent  with  due  process  of  law. 
Lockerty  v.  Phillips,  —  U.  S.  — ,  6^3  S.  Ct.  1019  (1943). 

In  the  Lockerty  case,  the  Court  affirmed  a  judgment 
of  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey  dismissing  an  acticm  to  restrain 
criminal  prosecution  of  a  merchant  subject  to  the  })ro- 
visions   of   a   price   regulation.     The   Court   observ(Ml 
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that  ^'*  *  *  the  constitutional  validity  of  the  Act, 
and  of  orders  and  regulations  under  it,  may  be  deter- 
mined upon  the  prescribed  review  in  the  Emergency 
Court."  The  Court  stated  also  that  it  had  no  occa- 
sion to  consider  "whether,  or  to  what  extent,  appel- 
lants may  challenge  the  constitutionality  of  the  Act 
or  the  regulation  in  courts  other  than  the  Emergency 
Court,  either  by  way  of  defense  to  a  criminal  prosecu- 
tion or  in  a  civil  suit  brought  for  some  other  purpose 
than  to  restrain  enforcement  of  the  Act  or  regulations 
issued  under  it."  However,  the  several  District 
Courts  in  which  the  question  has  arisen  have  taken  the 
view  that  the  Act  validly  restricts  the  issue  which  may 
be  raised  in  enforcement  proceedings,  civil  or  criminal, 
to  the  simple  fact  of  violation  of  the  regulation. 
United  States  v.  SJohodkm,  48  F.  Supp.  913  (D.  Mass. 
1943)  ;  United  States  v.  C.  Thomas  Stores,  49  F.  Supp. 
Ill  (D.  Minn.  1943)  ;  HendersofiY.  KimmeJ,  47  F.  Supp. 
635  (D.  Kan.  1942). 

From  appellants '  statement  of  the  question  involved, 
and  elsewhere  in  their  brief,  the  erroneous  impression 
may  be  gained  that  the  trial  court  refused  to  consider 
whether  the  order  was  unconstitutional  on  its  face. 
In  the  pretrial  proceedings,  of  which  no  full  record 
was  kept,  the  District  Court  indicated  that  it  would 
not  consider  any  question  of  constitutionality  except 
the  question  Avhether  the  order  was  on  its  face  uncon- 
stitutional, and,  in  fact,  the  trial  was  conducted  on  this 
basis  (R.  132,  147).  However,  appellants  made  no  ef- 
fort to  show  that  the  order  was  on  its  face  unconstitu- 
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tional,  but  sought,  through  the  introduction  of  evidence, 
to  show  the  unconstitutionality  of  the  order  in  its  ap- 
plication to  them.  It  is  apparent  from  a  colloquy  be- 
tween the  Court  and  counsel  for  appellants  (R.  242) 
that  the  latter  has  misconceived  the  import  of  the  plirase 
"unconstitutional  on  its  face,"  which  means  tliat  the 
unconstitutionality  of  a  law  or  regulation  is  demon- 
strable without  the  introduction  of  evidence.  Smith  v. 
Calioon,  283  U.  S.  553,  562-563  (1931) ;  LoveU  v.  City 
of  Griffin,  303  U.  S.  444,  451-453  (1938). 

II.  Even  if  the  trial  court  erred  in  refusing  to  consider  or 
admit  evidence  to  prove  the  special  defenses,  the  error  was 
not  prejudicial 

It  is  well  established  that  if  evidence  erroneously  ex- 
cluded in  the  trial  court  is  insufficient,  together  with 
the  other  evidence  in  the  case,  to  make  out  the  case  con- 
tended for  by  the  appellants,  the  error  will  not  be 
deemed  prejudicial,  and  the  decision  of  the  trial  court 
will  nevertheless  be  affirmed.  This,  of  course,  is  true 
only  where,  as  in  the  case  at  bar,  appellants  have  made 
a  full  proffer  and  the  record  shows  clearly  the  nature 
of  the  evidence  excluded.  Gregg  v.  Mos^'i,  81  U.  S.  564 
(1871)  ;  Ivinson  v.  Hutto)i,  119  U.  S.  604  (1887)  ;  Chi- 
cago and  Northwestern  Raihvay  Com  pan  g  v.  Gray, 
237  U.  S.  399  (1915)  ;  Corrigan  v.  United  States,  82  F. 
(2d)  106  (C.  C.  A.  (9th)  1936). 

The  allegations  of  the  special  defenses  and  the  evi- 
dence proffered  in  support  thereof  may  be  classified 
roughly  as  follows:  (1)  the  attempt  to  establish  that 
from  an  economic  standpoint  the  lemon  order  is  un- 
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necessary  and  inappropriate ;  (2)  the  attempt  to  show- 
that  the  order  discriminates  against  appellants;  and 
(3)  the  attempt  to  show  that  the  order  deprives  ap- 
pellants of  their  property  without  due  process  of  law. 

A.  The  necessity  and  appropriateness  of  the  lemon  order  is  not  a  matter 
of  judicial  concern 

Insofar  as  the  evidence  proffered  in  support  of  the 
special  defenses  attempts  to  establish  the  economic 
unwisdom  of  the  order,  the  Court  is  called  upon  to 
decide  a  dispute  wdch  falls  within  the  legislative  rather 
than  the  judicial  pale.  As  said  in  United  States  v. 
Morgan,  313  U.  S.  409,  417  (1941)  : 

This  is  a  task  of  striking  a  balance  and  reach- 
ing a  judgment  on  factors  beset  with  doubts  and 
difficulties,  uncertainty  and  speculation.  On 
ultimate  analysis  the  real  question  is  whether 
the  Secretary  or  a  court  should  make  an  ap- 
13raisal  of  elements  having  a  delusive  certainty. 
Congress  has  put  the  responsibility  on  the  Sec- 
retary, and  the  Constitution  does  not  deny  the 
assignment. 

In  a  similar  vein,  the  Supreme  Court,  in  Sunshine 
Coal  Co.  V.  Adkins,  310  U.  S.  381,  394  (1940),  said: 

But  appellant  claims  that  this  Act  is  not  an 
appropriate  exercise  of  the  Congressional  power. 
It  urges  *  *  * ;  that  the  ills  of  the  industry 
are  attributable  to  overproduction;  that  the  in- 
crease of  prices  will  cause  a  further  loss  of 
markets  and  add  to  the  afflictions  which  beset 
the  industry ;  and  that  the  consuming  public  will 
be  deprived  of  the  wholesome  restriction  of  the 
anti-trust  laws.    Those  matters,  however,  relate 
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to  questions  of  policy,  to  the  wisdom  of  the 
legislation,  and  to  the  appropriateness  of  the 
remedy  chosen — matters  which  are  not  our  con- 
cern. If  we  endeavored  to  appraise  them  we 
would  be  trespassing  on  the  legislative  domain. 

Congress  has  provided  generally  in  the  Act  for 
volume  proration  as  a  method  of  attaining  orderly 
marketing  of  fruits  in  the  effectuation  of  the  declared 
policy  of  the  Act.  It  has  directed  the  Secretary  to 
determine  the  need  for  such  proration  in  particular 
instances.  Following  the  direction,  the  Secretary  has 
issued  many  other  orders,  some  of  which  embody  pro- 
I'ation  and  are  otherwise  very  similar  to  the  lemon 
order.  Since  1935  oranges  and  grapefruit  produced 
in  California  and  Arizona  have  been  marketed  under 
such  an  order.  This  order  has  been  sustained  consist- 
ently by  the  District  Courts  against  ahnost  every 
conceivable  attack,  including  those  attacks  pressed  here 
against  the  lemon  order,  and  has  been  held  valid  by 
this  Court.  Edtuards  v.  United  States,  91  F.  (2d) 
767  (C.  C.  A.  (9tli)  1937);  American  Fruit  Growers 
V.  United  States,  105  F.  (2d)  722  (C.  C.  A.  (9th)  1939). 
See  also  Wallace  v.  Hudson-Duncan  &  Co.,  98  F. 
(2d)  985  (C.  C.  A.  (9th)  1938),  involving  a  walnut 
order  issued  under  the  Act. 

B.  The  lemon  order  does  not  discriminate  against  appellants 

The  appellants  urge  that  the  lemon  order  is  not 
in  accordance  with  law  because  it  discriminates 
against  them.  In  sui)port  of  their  claim,  appellants 
offered  considerable  evidence  tending  to  show  their 
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lack  of  sufficient  storage  facilities  to  operate  efficiently 
under  the  regulation ;  their  inability,  under  the  regula- 
tion, to  fill  the  orders  received  by  them  for  lemons; 
and  the  necessity  for  them,  under  the  order,  because 
of  the  types  of  lemons  handled  by  them,  to  dispose  of 
a  large  proportion  of  their  fruit  for  by-product  pur- 
poses. 

In  his  decision  on  this  point  in  the  proceedings  on 
the  petition  filed  in  behalf  of  appellants  and  others 
under  Section  8c  (15)  (A)  of  the  Act  (R.  71),  the 
Secretary  of  Agriculture  said : 

"Discrimination"  need  not  be  here  defined. 
It  is  not  amiss,  however,  to  note  that  the 
essence  of  '* discrimination"  is  the  act  of  treat- 
ing one  differently  from  another."'  '*  Unlaw- 
ful" or  "unjust"  discrimination  implies  not 
only  different  treatment,  but  different  treatment 
without  reference  to  reasonable  distinctions  or 
substantial  differences  between  the  persons  con- 
cerned, arbitrary  selection  from  among  persons 
under  like  or  similar  conditions.^"  The  peti- 
tioners have  been  proficient  in  disclosing  their 
own  situation.  They  have  not  shown,  how- 
ever, either  that  their  hardships  under  the 
order  are  not  matched  by  the  hardships  of 
others  subject  to  the  regulation,  or  that  (if  it 
exists)    the   difference   in  treatment   of   which 


'-^Hocking  Valley  Ry.  Co.  v.  United  States  {C.  G.  A. 
6th  1914)  210  Fed.  735,  740;  Wimberly  v.  Georgia  So.  <& 
F.  Ry.  <7o.  (Ga.  1908)  G3  S.  E.  29,  31;  27  C.  J.  S.  Dis- 
crimination. 

^°  See  Fmnchise  Motor  Freight  Asshi.  v.  Seavey  (Calif. 
1925)  235  Pac.  1000,  Lindenhvrg  v.  American  Ry.  Express 
Co.  (W.  Va.  1921)  106  S.  E.  884,  886. 
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they  complain  is  not  founded  upon  reasonable 
distinctions  and  substantial  differences  validly 
recognized  by  the  order.  In  so  failing,  the 
petitioners  have  not  built  a  record  upon  which 
any  except  legall}^  ineffectual  findings  could  be 
based  and  have  failed,  therefore,  to  carry  the 
burden  which  is  theirs  of  bringing  this  pro- 
ceeding to  the  stage  at  which  facts  can  be 
found.  It  is,  of  course,  an  unavoidable  result, 
if  not  a  stated  purpose  of  regulation,  that  per- 
sons regulated  are  not  free  to  carry  on  their 
activities  as  they  wish  and  as  they  conceive  to 
be  desirable.  That  this  is  true  with  respect  to 
the  petitioners  may  be  freely  conceded  without, 
in  any  manner,  reflecting  upon  the  validity  of 
the  regulation. 

But  if  the  petitioners  had  here  crossed  the 
threshold  in  their  attempt  to  show  discrimina- 
tion in  the  operation  of  the  order,  there  is 
another  aspect  of  the  case  which  would  deny 
the  requested  relief.  Prorate  bases  and  allot- 
ments under  the  order  are  derived  from  a  count 
of  lemons  "available  for  current  shipment."  ^^ 
The  computation  of  such  lemons  includes  a 
computation  of  the  quantity  of  fruit  which  has 
been  i)icked  and  assembled  at  an  established 
shiijping  point  or,  under  section  953.4  (d)  (5) 
of  the  order,  if  facilities  for  such  assembling 
are  unavailable,  of  lemons  which  are  not  so 
picked  and  assembled,  but  which  are  never- 
theless available  for  current  shipment.  Lemons 
in  storage,  of  course,  normally  qualify  as  lemons 
picked  from  the  trees  and  assembled  at  an 
established  shi])ping  point  and  are,  therefore, 


^^  Section  953.4  (d)  (2)  and  (3)  of  the  order. 
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usually  considered  in  the  computation  of  the 
quantity  of  lemons  available  for  current  ship- 
ment. But  if  a  handler  lacks  facilities  for 
storing  or  otherwise  assembling  lemons — a 
claim  which  the  petitioners  make  with  respect 
to  themselves — he  may  apply,  under  section 
953.4  (d)  (5),  for  the  alternative  computation, 
the  so-called  '^ tree-count"  of  lemons.  It  is,  of 
course,  one  of  the  specific  duties  of  the  Lemon 
Administrative  Committee  to  make  such  an 
alternative  computation  if  assembling  facilities 
are  not  available.  Any  handler  who  is  dis- 
satisfied with  the  computation  of  his  available 
lemons,  either  because  he  believes  the  computa- 
tion erroneous  or  because  he  feels  himself 
aggrieved  by  the  Committee's  refusal  to  make 
a  'Hree-comit",  may,  under  section  953.4  (d) 
(10)  of  the  order,  appeal  to  the  Secretary  for 
a  recomputation.  The  record  indicates  that 
one  of  the  petitioners  [not  one  of  the  appellants 
herein]  has  applied  for  and  received  a  compu- 
tation of  available  lemons  under  the  'Hree- 
count"  provision  of  the  order.  The  record  does 
not  indicate  that  the  other  petitioners  have 
applied  for  or  received  such  computations  of 
their  available  lemons.  In  any  event,  it  ap- 
pears that  none  of  the  petitioners  has  appealed, 
under  the  applicable  section  of  the  order,  from 
a  computation  of  lemons  made  by  the  Lemon 
Administrative  Committee.  Agricultural  De- 
cisions, Secretary  of  Agri culture,  A.  D.  68 
(1942). 

The  question  of  discrimination  in  the  sense  of  classi- 
fication has  been  held  by  the  Supreme  Court  to  be  one 
peculiarly  for  legislative  or  administrative  determina- 
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tion.  Sivayne  cO  Hoyt,  Ltd.  v.  United  States,  300  U.  S. 
297,  304  (1937).  The  same  principle  should  be  ap- 
pli(^d  t(^  the  classification  of  tree  ripe  lemons  with  all 
other  lemons  in  the  order.  A  question  closely  analo- 
gous to  the  question  of  classification  raised  herein  was 
presented  for  decision  in  Neiv  York  State  Guernsey 
Breeders'  Cooperative,  Inc.  v.  Wickard  (N.  D.  N".  Y. 
Jan.  4,  1943,  Civil  No.  79).  There  it  was  asserted  that 
milk  produced  by  Guernsey  cows  was  so  different  in 
quality  from  milk  produced  by  ordinary  breeds  that 
it  was  essentially  a  different  commodity  and  should  be 
treated  as  such  in  the  milk  order.  In  its  decision,  the 
Court  refused  to  disturb  the  Secretary's  classification, 
regarding  the  question  as  one  peculiarly  within  the 
province  of  the  Secretary.  Unlike  the  Fourteenth 
Amendment  to  the  Constitution,  the  Fifth  Amendment 
contains  no  equal  protection  clause  and  provides  no 
guarantee  against  discriminatory  federal  regulation. 
Detroit  Bank  v.  United  States,  —  U.  S.  — ,  63  S.  Ct. 
297,  301  (1943) ;  Cnrrin  v.  Wallace,  306  U.  S.  1,  13-14 
(1939) ;  Sunshine  Coal  Company  v.  Adkins,  310  U.  S. 
381,  400,  401  (1940).  Even  if  discriminatory  regula- 
tion may  be  so  arbitrary  and  injurious  in  character 
as  to  violate  the  due  process  clause  of  the  Fifth 
Amendment,  no  such  case  is  presented  here.  See 
Detroit  Bank  v.  United  States,  supra. 

C.  The  lemon  order  does  not  take  appellant's  property  without  due  process 
of  law 

In  the  special  defenses  and  the  proffered  evidence, 
ai)])ellants  emphasized  their  lack  of  adequate  storage 
facilities  and  the  costliness  of  expanding  such  facilities 
as  they  have  to  meet  the  requii-ements  of  operations 
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under  the  order.  They  also  offered  evidence  to  show 
that  the  order  prevents  them  from  filling  all  their  con- 
tracts and  orders  for  the  sale  of  lemons.  These  facts, 
if  true,  indicate  the  probable  extent  of  the  impact  of 
the  regulation  upon  appellants'  businesses,  but  do  not 
support  the  contention  that  their  constitutional  rights 
are  invaded. 

In  31  111  ford  V.  Smith,  307  U.  S.  38  (1939),  the  sale 
of  tobacco  in  excess  of  the  farm  quota  was  subject  to 
a  penalty  prescribed  by  the  Agricultural  Adjustment 
Act  of  1938  (7  U.  S.  C.  1940  ed.  1281  et  seq.).  The 
producers  contended  that  the  restriction  on  the  sale  of 
their  excess  tobacco  amoimted  to  the  taking  of  their 
property  without  due  process  of  law.  The  record 
showed  that  flue-cured  tobacco  is  practically  a  perish- 
able commodity  m  the  form  in  which  it  is  harvested 
and  sold  by  the  farmer;  that  before  it  can  be  stored 
it  must  be  subjected  to  a  re-drying  process;  that  there 
were  no  re-drying  plants  available  to  the  complaining^ 
tobacco  growers  in  Georgia  and  that  the  cost  of  con- 
structing re-drying  plants  was  prohibitive  in  their 
case.     The  Supreme  Court,  at  page  51,  said : 

The  Act  did  not  prevent  any  producer  from 
holding  over  the  excess  tobacco  produced,  or 
processing  and  storing  it  for  sale  in  a  later 
year;  and  the  circumstances  that  the  producers 
in  Georgia  and  Florida  had  not  provided  fa- 
cilities for  these  purposes  is  not  of  legal 
significance. 

Similarly,  here,  the  fact  that  the  appellants  have 
not  provided  facilities  for  storage  of  lemons  ''is  not 
of  legal  significance." 
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The  contention  that  tlie  curtailment  of  appellants' 
rights  to  contract  with  respect  to  their  property  vio- 
lates the  due  process  clause  of  the  Fifth  Amendment, 
is  clearly  without  merit.  The  same  contention  has 
been  made  in  cases  involving  other  orders  issued  mider 
the  Act  and  has  been  consistently  rejected  by  the 
courts.  This  precise  point  was  made  in  Whiftenhurg 
V.  United  States,  100  F.  (2d)  520  (C.  C.  A.  (5th) 
1939).  There  the  order  prohibited  the  shipment  of 
grapefruit  of  poor  quality,  or  of  small  sizes  even 
though  of  good  quality.  It  was  shown,  as  here,  that 
the  handlers  had  large  orders  for  these  small  sizes; 
that  they  were  independent  packers  not  having  the 
facilities  of  a  large  cooperative  association  for  dis- 
posing of  the  small  sizes  advantageously;  that  their 
method  of  doing  business  was  to  buy  all  of  the  fruit 
in  a  particular  orchard  and,  necessarily,  they  had  to 
take  and  pay  for  all  of  the  small  fruit  as  well  as  the 
large  fruit. 

On  this  feature  of  the  case  the  court  said,  at  page 
523: 

The  appellants  had  some  small  and  inferior 
grapefruits  for  which  they  had  a  sale  but  were 
forbidden  to  ship  them  in  interstate  commerce 
during  the  time  covered  by  the  weekly  orders. 
They  bought  them  while  the  law  was  in  force. 
The  Secretary's  orders  did  not  confiscate 
them.  The  owners  could  sell  them  for  use  in 
the  State  if  the  State  law  permits,  extract  the 
juice,  or  use  them  otherwise  than  to  glut  the 
market  by  shipi)ing  them  interstate  or  to 
Canada.  Their  liberty  to  make  a  desired  use 
of  them  was  for  the  public  good  suspended  for 
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a  time,  but  their  property  was  not  taken.  It  is 
said  they  dare  not  buy  grapefruit  in  the  face  of 
the  law  and  so  their  liberty  of  contract,  which 
is  a  form  of  property,  is  destroyed.  But  in  fact 
they  may  buy  all  they  wish,  subject  to  the  pub- 
lic right  not  to  have  the  market  upset  with  them. 
Such  collisions  between  private  right  and  ex- 
ertions of  police  power  for  the  public  good  re- 
sult generally  in  the  prevalence  of  the  public 
good.  Liberty  and  property  have  always  been 
qualified  by  the  ancient  maxim :  Sic  Utere  tuo  ut 
alienum  non  laedas.  This  Act  requires  notice 
to  and  hearing  of  those  to  be  affected  before  the 
Secretary  makes  his  orders,  and  for  a  judicial 
review  thereof.  Hearing  was  afforded  in  this 
case.  Liberty  and  property  have  not  been 
taken  without  due  process  of  law. 

Li  Wallace  v.  Hudson-Duncan  d-  Co.,  98  F.  (2d) 
985  (C.  C.  A.  (9th)  1938),  a  walnut  order  issued  un- 
der the  Act,  and  particularly  those  provisions  requir- 
ing the  delivery  to  the  agency  administering  the  order 
of  a  specified  percentage  of  the  quantity  of  walnuts 
handled  in  interstate  commerce,  or  the  equivalent  cash 
value,  was  challenged  as  taking  property  without  due 
process  of  law.  This  Court  rejected  the  contention, 
stating  at  page  989 : 

This  is  not  a  case  of  the  "taking"  of  property 
within  the  meaning  of  the  last  clause  of  the 
Fifth  Amendment.  There  is  no  direct  appro- 
priation of  property  from  the  Company. 
Omnia  Commercial  Co.  v.  Z7.  S.,  261  U.  S.  502, 
508  et  seq.,  43  S.  Ct.  437  et  seq.,  67  L.  Ed.  773, 
and  cases  cited.  The  Order  contains  no  abso- 
lute requirement  of  the  delivery  of  walnuts  to 
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the  Control  Board.  The  requirement  is  a  con- 
ditional one.  If  the  Company  chooses  not  to 
comply  with  the  interstate  requirements  of  the 
Order,  it  may  nevertheless  retain  all  its  walnuts 
intrastate  and  dispose  of  them  to  intrastate 
buyers. 

The  lemon  order  does  not  contain  any  requirements 
for  the  delivery  of  lemons  or  the  equivalent  value  to 
any  governmental  agency.  The  form  of  regulation 
applied  here — volume  proration — is  far  milder  in  its 
application.  In  fact,  it  was  argued  in  the  Hudson- 
Duncan  case  that  volume  proration  or  a  quota  system 
would  be  wholly  unobjectionable  and  would  raise  no 
question  under  the  due  process  clause,  and  therefore, 
should  have  been  adoj^ted  by  the  Secretary  in  the 
walnut  order. 

In  substance,  the  appellants'  main  complaint  is  that 
they  are  being  deprived  by  the  lemon  order  of  a  com- 
paratively favorable  position  in  the  lemon  industry, 
for  they  have  always  been  able  to  dispose  of  all  their 
merchantable  lemons  in  fresh  fruit  channels,  when 
most  other  handlers  often  could  not.  The  order  dis- 
tributes the  current  demand  for  lemons  among  all 
handlers  in  proportion  to  the  supply  each  may  have 
currently  available.  In  other  words,  a  princi])le  of 
equalization  is  at  work.  Judge  Bryant's  words  in 
Neiv  York  State  Guernsey  Breeders^  Cooperative, 
Inc.  V.  Wickard  (N.  D.  N.  Y.  Jan.  4, 1943,  Civil  No.  79) 
aptly  answer  appellants'  complaint  on  this  score: 

Concededly,  })laintiff  was  and  is  a  handler  of 
milk  as  defined  in  Order  27.  Concededly,  its 
producers  have  been  injured  by  the  Order.    The 
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same  can  be  said  of  all  other  producers  who,  at 
the  time  of  the  making  of  the  Order,  had  a 
Class  I  Market.  The  purpose  was  to  stabilize 
the  industry  through  division  of  the  benefits  of 
this  particular  market  between  the  possessors 
and  nonpossessors.  The  principle  of  equaliza- 
tion embodied  in  this  very  order  was  fully  con- 
sidered and  held  constitutional  by  the  Supreme 
Court  in  IT.  S.  v.  Roch  Royal  Cooperative,  Inc., 
307  U.  S.  533.  In  fact  practically  every  feature 
of  the  order  was  therein  considered.  The  injury 
caused  by  equalization  alone  is  not  a  basis  of 
attack. 

III.  Conclusion 

It  is  respectfully  submitted  that  the  judgments  of 
the  District  Court  should  be  affirmed. 
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Introductory  Statement. 

The  quesion  here  before  the  Court  is  a  simple  one.  Suc- 
cinctly stated,  it  is: 

Where  a  person  is  sued  by  the  Government  to  restrain 
him  from  violating  what  purports  to  be  the  law,  or,  as 
here,  what  purports  to  be  an  order  of  an  administrative 
agency,  is  there  a  conclusive  presumption  that  the  law  or 
order  is  valid?  In  other  words,  can  one  be  compelled  to 
obey  a  so-called  law  or  order  which  is  not  in  fact  a  law  or 
order  and  be  relegated  to  so-called  administrative  remedies 
which  may  or  may  not  ultimately  afford  him  a  declaration 
of  his  rights  and  the  relief  to  which  he  is  entitled? 

If  the  Government  is  correct  in  its  views,  then  no  matter 
how  far  beyond  its  granted  powers  any  administrative 
agency  may  go,  those  who  are  oriented  by  its  action  and 


who  meanwhile  may  lose  their  all  thereby  perchance  may 
finally  achieve  a  Phyrric  victory — an  intellectual  accom- 
plishment no  doubt — but  instead  of  bread  find  that  they 
have  only  a  stone. 

I. 
Answer  to  Appellee's  Point  I. 

In  the  instant  case  we  are  dealing  with  Order  No.  53 
of  the  Secretary  of  Agriculture  which  controls  and  limits 
the  shipments  of  lemons  in  interstate  commerce. 

Appellants  having  filed  a  petition  with  the  Secretary  of 
Agriculture  under  Section  8c  (15)  (A)  of  the  Agricul- 
tural Marketing  Act,  seeking  to  be  exempted  from  the 
operation  of  Order  No.  53,  and  following  a  ruling  by  the 
Secretary  denying  and  dismissing  their  petition,  having 
filed  in  the  United  States  District  Court  for  the  Southern 
District  of  California  a  bill  in  equity  under  and  in  accord- 
ance with  the  provisions  of  Section  8c  (15)  (B)  of  the 
Act,  have  exhausted  their  administrative  remedies  in  so 
far  as  they  have  been  able  to  do  so.  The  cases  on  appeal 
were  not  of  their  seeking.  They  did  not  come  into  court 
asking  for  relief  by  way  of  injunction  or  otherwise  against 
the  enforcement  of  the  order,  but  were  brought  in  unwill- 
ingly as  defendants.  It  follows  that  cases  holding  that  one 
affected  by,  and  complaining  of,  an  administrative  order, 
must  first  exhaust  his  administrative  remedies  before  seek- 
ing relief  in  the  courts,  have  no  application.  Appellants 
have  not  contended,  and  do  not  contend,  that  in  the  instant 
cases  "all  questions  pertaining  to  the  order"  may  be  con- 
sidered. (See  Appellee's  Br.  p.  13.)  We  concede  for  the 
purposes  of  this  case,  that  in  the  enforcement  cases  the 
Court  starts  with  the  order  issued  after  the  Promulgation 
Hearing,  to  wit.  Order  No.  53,  and  that  all  questions  rela- 


tive  to  procedural  matters,  including  due  process,  in  so  far 
as  due  process  has  to  do  with  procedure  before  the  Secre- 
tary of  Agriculture,  must  be  determined  in  the  review  pro- 
ceedings under  Sections  8c  (15)  (A)  and  (B)  of  the  Act, 
and  we  have  never  made  any  assertion  to  the  contrary. 
Hence,  the  cases  cited  in  footnote  3,  on  pages  13  and  14 
of  Appellee's  Brief,  are  not  in  point. 

There  is  a  marked  difference  between  constitutional 
questions  involving  procedural  matters  and  those  which 
go  to  the  validity  of  the  order  either  on  its  face  or  in  its 
application.  The  distinction  is  recognized  in  the  following 
quotation  from  United  States  v.  Slobdkin,  48  Fed.  Supp. 
913,  cited  on  page  16  of  Appellee's  Brief.  This  was  a 
proceeding  by  the  United  States  against  Slobdkin  (and  a 
companion  case  against  Rottenberg  Co.  Inc.,  et  al.)  for 
alleged  violations  of  the  Emergency  Price  Control  Act  of 
1942,  Sec.  1  et  seq.,  50  U.  S.  C.  A.  Appendix,  Sec.  901 
et  seq.  We  quote  from  page  916  of  48  Federal  Supple- 
ment: 

"In  approaching  this  question  it  is  important  to 
distinguish  two  different  types  of  asserted  invalidity. 
A  regulation  might,  in  form  or  in  substance,  be  in- 
valid on  its  face;  or,  though  fair  on  its  face,  it  might 
be  invalid  because  of  the  circumstances  of  its  adop- 
tion or  application.  This  distinction  is  familiar  in  the 
area  of  administrative  law.  Smith  v.  Cahoon,  283 
U.  S.  553,  562,  51  S.  Ct.  582,  75  L.  Ed.  1264; 
Lovell  V.  Griffin,  303  U.  S.  444,  452,  453,  58  S.  Ct. 
666,  82  L.  Ed.  949.  Illustrative  of  the  former  type 
of  invalidity  would  be  a  regulation  establishing  dif- 
ferent prices  for  persons  of  white  than  for  persons  of 
black  color;  or  a  regulation  which,  though  it  recited 
compliance  with  the  Act,  in  fact  governed  a  subject, 
such  as  an  income  tax,  obviously  foreign  to  the  Act. 
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Illustrative  of  the  latter  type  of  invalidity  would  be 
a  regulation  fair  on  its  face  but  adopted  without 
whatever  procedural  formalities  may  be  requisite;  or 
a  regulation  establishing  classifications  which  in  view 
of  the  surrounding  circumstances  are  arbitrary  and 
capricious." 

Appellee  has  not  cited  any  decision  holding  that  where, 
as  here,  the  Government  seeks  to  enforce  what  purports 
to  be  an  order  of  the  Department  of  Agriculture,  or  other 
governmental  agency,  and  where,  as  here,  the  validity  of 
such  purported  order  is  attacked,  not  only  on  the  ground 
that  it  is  discriminatory,  but  also  '\mjust,  unreasonable 
and  arbitrary"  and  violative  of  the  Fifth  Amendment  (in 
that  it  deprives  defendant  of  its  property  without  due 
process  of  law,  in  the  sense  that  the  order  in  and  of  itself, 
both  on  its  face  and  in  its  application,  establishes  classifi- 
cations "which  in  view  of  the  surrounding  circumstances 
are  arbitrary  and  capricious"),  that  such  defendant  is  not 
entitled  to  introduce  evidence  in  support  of  his  defense,  to 
have  the  Court  pass  upon  the  constitutionality  of  the  order, 
or  to  findings  of  fact,  in  the  absence  of  express  statutory 
provisions  depriving  a  court  hearing  such  case  of  its 
powers  in  such  respect. 

That  both  in  enforcement  proceedings  by  way  of  injunc- 
tion and  in  criminal  proceedings  to  enforce  penalties  for 
violation,  the  District  Courts  have  jurisdiction  to  pass  on 
constitutional  questions  (other  than  those  afifecting  its 
validity  because  of  the  circumstance  of  its  adoption),  un- 
less prohibited  from  doing  so  by  the  statutory  limitations, 
is  argued  with  supporting  cases  in  Appellants'  Opening 
Brief.     The  Congress  has  recognized  this  general  rule  in 
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its  enactment  of  the  Emergency  Price  Control  Act  of 
1942,  Chapter  26,  56  Statutes  23,  31,  U.  S.  C.  A.,  Title  50, 
Appendix,  Section  924(d).  This  act  expressly  provides 
that  no  court,  federal,  state,  or  territorial  (other  than  the 
Emergency  Court  of  Appeals  created  by  the  Act,  and  the 
Supreme  Court  of  the  United  States)  shall  have  jurisdic- 
tion or  power  to  consider  the  validity  of  any  regulation, 
order  or  price  schedule,  or  to  stay,  restrain,  enjoin,  or  set 
aside,  in  whole  or  in  part,  any  provision  of  the  Act  author- 
izing the  issuance  of  regulations  or  orders,  or  making 
effective  any  price  schedules  or  any  provision  of  any  such 
regulation,  order,  or  price  schedule,  or  to  restrain  or  en- 
join the  enforcement  of  any  such  provision.  We  quote 
Section  924(d)  in  the  Appendix  to  Title  50  U.  S.  C.  A., 
in  the  appendix  hereto. 

The  cases  of  United  States  v.  C.  Thomas  Stores,  49 
Fed.  Supp.  Ill,  and  Henderson  v.  Kimmell,  47  Fed.  Supp. 
635,  also  cited  on  page  16  of  Appellee's  Brief,  have  to  do 
with  the  same  provisions  of  the  Emergency  Price  Control 
Act  of  1942.  This  Act  was  enacted  by  the  Congress  in 
the  exercise  of  its  war  powers.  The  Agricultural  Market- 
ing Act  was  not.  The  Emergency  Price  Control  Act  of 
1942  contains  express  prohibition  against  any  court  other 
than  the  Emergency  Court  of  Appeals  and  the  Supreme 
Court  of  the  United  States  passing  upon  the  validity  of 
an  order  or  regulation  issued  pursuant  to  that  Act.  The 
Agricultural  Marketing  Act  contains  no  such  prohibition. 
If,  in  the  absence  of  an  express  prohibition  against  a  Dis- 
trict Court,  in  an  enforcement  proceeding,  passing  upon 
the  constitutionality  of  an  order  of  an  administrative 
agency,  the  Court  does  not  have  such  power,  the  insertion 
of  a  specific  prohibition  in  the  Emergency  Price  Control 
Act  would  have  been  unnecessary. 


Appellee  insists  that  appellants  should  have  requested  a 
supersedeas  or  temporary  stay  in  the  Section  8c  (15)  pro- 
ceedings (Appellee's  Br.  p.  17)  and  that  the  failure  to  do 
so  is  fatal  to  the  right  to  raise  constitutional  questions  in 
the  instant  cases.  It  relies  in  this  connection  on  the  case 
of  Natural  Gas  Pipeline  Co.  v.  Slattery,  302  U.  S.  300, 
82  L.  Ed.  276.  The  point  is  discussed  in  the  opinion  in 
that  case,  on  page  281  of  82  L.  Ed.,  302  U.  S.,  p.  309, 
where  the  Court  says: 

"We  have  no  occasion  to  consider  the  merits  of 
these  objections.  It  suffices  to  say  that  the  statute 
itself  provides  an  adequate  administrative  remedy 
which  appellant  has  not  sought.  By  Sections  64  and 
65  of  the  Act  the  commission  was  authorized  on  its 
own  motion  or  on  application  of  appellant  to  order  a 
hearing  to  ascertain  whether  the  present  order  was 
'improper,  unreasonable  or  contrary  to  law.'  Section 
67  authorizes  the  commission  at  any  time,  upon 
proper  notice  and  hearing,  to  'rescind,  alter  or  amend 
any  .  .  .  order  or  decision  made  by  it.'  We  see  no 
reason,  and  appellant  suggests  none,  for  rejecting  the 
trial  court's  ruling  that  the  commission,  if  asked, 
could  have  modified  its  order,  or  for  concluding  that 
the  commission  was  without  authority  to  suspend  or 
postpone  the  date  of  the  effective  operation  of  the 
order  so  as  to  avoid  the  running  of  penalties,  pending 
application  for  its  modification.  Porter  v.  Investors 
Syndicate,  286  U.  S.  461,  470,  76  L.  ed.  1226,  1231, 
52  S.  Ct.  617,  287  U.  S.  346,  77  L.  ed.  354,  53  S. 
Ct.  132." 

It  is  interesting  to  note  that  the  only  authority  cited 
for  the  quoted  language  is  Porter  v.  Investors  Syndicate, 
286  U.S.  461,  470-71,  76  L.  Ed.  1226,  1232,  53  S.  Ct.  132, 
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also  cited  on  pa^e  30  of  Appellants'  Opening  Brief,  and 
sought  to  be  distinguished  on  page  17  of  Appellee's  Brief. 

We  quote  from  the  opinion  in  the  Porter  case  (286 
U.  S.,  at  pp.  470-471,  76  L.  Ed.,  p.  1232) : 

"Where  as  ancillary  to  the  review  and  correction  of 
administrative  action,  the  state  statute  provides  that 
the  complaining  party  may  have  a  stay  until  final 
decision,  there  is  no  deprivation  of  due  process,  al- 
though the  statute  in  words  attributes  final  and  bind- 
ing character  to  the  initial  decision  of  a  board  or  com- 
missioner. Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S. 
440,  454,  60  L.  ed.  1084,  1098,  36  S.  C.  637.  But 
where  either  the  plain  provisions  of  the  statute  (Pa- 
cific Teleph.  &  Teleg.  Co.  v.  Kuykendall,  265  U.  S. 
196,  203,  204,  68  L.  ed.  975,  980,  981,  44  S.  C.  553) 
or  the  decisions  of  the  state  court  interpreting  the  act 
(Oklahoma  Natural  Gas  Co.  v.  Russell,  261  U.  S. 
290,  67  L.  ed.  659,  43  S.  C.  353)  precludes  a  super- 
sedeas or  stay  until  the  legislative  process  is  completed 
by  the  final  action  of  the  reviewing  court,  due  process 
is  not  afforded,  and  in  cases  where  the  other  requisites 
of  federal  jurisdiction  exist  recourse  to  a  federal 
court  of  equity  is  justified." 

We  find  no  provision  in  the  Agricultural  Marketing 
Act  which  authorizes  an  application  to  the  Secretary  of 
Agriculture  for  a  supersedeas  or  temporary  stay.  But  if 
the  Secretary  may  grant  a  stay,  it  would  seem  that  his 
powers  in  that  regard  terminated  with  his  ruling  on  the 
petition  under  Section  8c  (15)  (A).  In  the  present  cases 
a  petition  was  filed  with  the  Secretary  praying  for  relief 
in  the  language  of  Section  8c  (15)  (A),  and  until  the 
Secretary  ruled  on  that  petition  there  was,  and  could  be, 
no  reason  for  petitioners  asking  for  a  supersedeas.  By 
the  provisions  of  Section  8c  (15)  (B)  the  petitioners 
were  required  to  file  their  bill  in  equity  for  a  review  in 


the  United  States  District  Court  within  twenty  days  fol- 
lowing the  Secretary's  ruling  dismissing  their  petition. 
We  konw  of  no  procerure  whereby  an  application  could 
be  made  to  the  Secretary  of  Agriculture  for  a  stay  after 
he  had  ordered  the  petition  dismissed,  and  if  such  an 
application  had  been  made,  the  time  for  filing  the  bill  in 
equity  for  review  in  the  District  Court  would  not  have 
been  enlarged.  Hence,  the  petitioners  might  have  been 
in  the  position  of  asking  the  Secretary  to  make  an  order 
granting  a  supersedeas  with  respect  to  a  petition  which 
he  had  already  ordered  dismissed,  while  at  the  same  time 
seeking  a  review  of  that  order  in  the  District  Court. 

Neither  do  we  find  any  provision  in  the  Agricultural 
Marketing  Act  which  requires  an  application  for  a  super- 
sedeas in  the  District  Court  in  connection  with  the  review 
proceedings  as  a  prerequisite  to  challenging  in  enforce- 
ment proceedings  the  constitutionality  of  an  order  issued 
by  the  Secretary  under  that  Act.  We  find  nothing  in 
Natural  Gas  Pipeline  Co.  v.  S lattery,  supra,  or  in  any 
other  case,  which  requires  a  person  to  ask  for  a  super- 
sedeas or  temporary  stay  as  a  necessary  prerequisite  to 
challenging  the  validity  of  an  order  of  the  Secretary  of 
Agriculture  as  a  defense  in  enforcement  proceedings, 
where,  as  here,  the  attack  on  the  order  is  not  based  upon 
"the  circumstances  of  its  adoption." 

Appellee  asserts  that  "The  circumstances  of  this  case 
are  not  such  as  would  justify  a  stay  and  the  District 
Court  so  determined  in  issuing  the  injunction  here  com- 
plained of."  (Appellee's  Br.  p.  18.)  This  is  equivalent 
to  saying  that  the  so-called  administrative  remedy  of  a 
supersedeas  or  temporary  stay  was  not  available  to  appel- 
lants. The  gist  of  the  argument  is  that  appellants  must 
obey  an  unconstitutional  order  (which  if  unconstitutional 
is  not  an  order  at  all),  unless  they  have  asked,  as  an 
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administrative  remedy,  a  supersedeas  or  temporary  stay, 
which  administrative  remedy  was  not  available  to  them. 
This  doesn't  make  sense. 

The  District  Court  cases  cited  in  footnote  3  on  page  13 
of  Appellee's  Brief,  stem  from  New  York  State  Guernsey 
Breeders  Co-Op.  Inc.  v.  Wallace,  28  Fed.  Supp.  590 
(N.  D.  1939).  That  case  holds  (p.  592)  that  in  review 
proceedings  under  Section  8c  (15)  (B)  of  the  Agricul- 
tural Marketing  Agreement  Act,  the  District  Court  is  not 
to  conduct  a  trial  dc  noi'o,  and  that  the  question  whether 
a  ruling  of  the  Secretary  is  "in  accordance  with  law"  is 
to  be  determined  on  the  record  before  him  ''save  as  there 
may  be  an  exception  of  constitutional  right."  (Emphasis 
added.)  The  same  exception  applies  with  respect  to  en- 
forcement proceedings. 

Appellee  insists  (Appellee's  Br.  p.  14)  that  Section  8c 
(6)  was  designed  for  prompt  enforcement  and  that  the 
evidence  and  proceedings  thereunder  should  be  confined  to 
the  single  question  of  violation.  It  says  that  this  is  the 
only  reasonable  construction  of  the  Act  and  that  any 
other  "would  put  a  premium  on  disobedience  to  law  by 
rewarding  violators  of  the  order  with  a  short  cut  to  judi- 
cial determination  of  the  issues  they  seek  to  raise."  This 
begs  the  question,  because  if  the  order  in  question  is 
unconstitutional,  person  who  disobeys  it  is  not  disobeying 
any  Haiv,  and  hence,  no  premium  is  being  put  on  dis- 
obedience to  any  law  and  no  violator  of  an  order  is  re- 
warded or  furnished  any  short  cut,  except  a  short  cut 
furnished  by  the  Government  in  seeking  to  enforce  what 
purports  to  be,  but  is  not  in  fact,  an  order.  The  vice  of 
the  Government's  argument  is  that  it  assumes  throughout 
that  the  order  is  constitutional  and  must  be  held  to  be 
constitutional. 
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11. 

Answer  to  Appellee's  Point  II. 

The  Government  would  have  it  that  we  are.  solely,  or 
at  least  primarily,  concerned  with  "discrimination"  against 
appellants.  This  is  not  so.  Discrimination  is  only  one  of 
several  grounds  upon  which  the  order  is  attacked  [see 
paragraphs  XII  and  XIII  of  the  affirmative  answer  in  the 
La  Verne  case,  R.  49-51].  Appellee  admits  that  discrimi- 
natory regulations  may  be  so  arbitrary  and  injurious  in 
character  as  to  violate  the  due  process  clause  of  the 
Fifth  Amendment  {Detroit  Bank  v.  United  States,  63  S. 
Ct.  297,  301;  87  L.  Ed.  Adv.  Op.  No.  6,  pp.  266,  271), 
but  asserts  that  no  such  case  is  presented  here  (Appellee's 
Br.  p.  27).  It  also  asserts  that  Order  No.  53  does  not 
take  plaintiffs'  property  without  due  process  of  law 
(Appellee's  Br.  p.  27  et  seq.).  In  short,  it  undertakes 
to  argue  the  merits  of  the  cases  in  so  far  as  special  de- 
fenses are  concerned,  although  the  District  Court  ex- 
pressly declined  to  pass  on  them. 

In  the  absence  of  findings  by  the  trial  court,  this  Court 
cannot  and  will  not  examine  the  evidence  and  make  its 
own  findings  thereon.  It  is  for  this  reason  that  we  said 
in  Appellants'  Opening  Brief,  at  page  38: 

"No  good  purpose  would  be  served  by  attempting 
an  argument  on  the  merits  in  these  cases  at  this  time, 
and  we  shall  make  none.  But  we  direct  attention  to 
the  fact  that  considerable  evidence  relating  to  the 
constitutional  questions  was  introduced  in  the  hear- 
ings before  the  Secretary,  which  was  supplemented 
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by  additional  evidence  offered  and  refused  admission 
by  the  District  Court  in  these  cases." 

An  examination  of  the  evidence  by  this  Court  would 
require  not  only  its  examination  of  the  printed  Transcript 
and  Record,  but  also  the  examination  in  extenso  of  the 
record  before  the  Secretary,  which  was  offered  in  evidence 
by  the  Government  and  denied  admission  [R.  151-2]. 

Again,  on  page  18  of  Appellee's  Brief,  it  is  said: 

*The  circumstances  of  this  case  are  not  such  as 
would  justify  a  stay  and  the  District  Court  so  deter- 
mined in  issuing  the  injunction  herein  complained  of." 

This  is  to  say  that  the  District  Court  passed  upon  the 
merits  of  the  case;  that  it  went  beyond  a  mere  holding 
that  the  order  was  made  and  was  violated,  and  held  that 
"the  circumstances  of  the  case"  did  not  justify  a  stay,  i.e., 
that  the  evidence  did  not  establish  the  invalidity  of  Order 
No.  53.  Certainly  if  the  District  Court  so  held,  appel- 
lants were  entitled  to  specific  findings  of  fact  from  which 
the  legal  conclusion  follows,  and  this  Court  is  entitled  to 
know  upon  what  facts  the  trial  court  based  its  holding. 
The  law  in  this  respect  is  well  stated  in  the  recent  case  of 
Securities  and  Exchange  Commission  v.  Chenery  Cor- 
poration, Vol.  87,  L.  Ed.  Adv.  Op.  (Feb.  1,  1943)  No.  8, 
411,  at  page  416: 

*Tn  confining  our  review  to  a  judgment  upon  the 
validity  of  the  grounds  upon  which  the  Commission 
itself  based  its  action,  we  do  not  disturb  the  settled 
rule  that,  in  reviewing  the  decision  of  a  lower  court, 
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it  must  be  affirmed  if  the  result  is  correct  'although 
the  lower  court  relied  upon  a  wrong  ground  or  gave 
a  wrong  reason.'  Helvering  v.  Gowran,  302  U.  S. 
238,  245,  82  L.  ed.  224,  229,  58  S.  Ct.  154.  The  rea- 
son for  this  rule  is  obvious.  It  would  be  wasteful  to 
send  a  case  back  to  a  lower  court  to  reinstate  a  deci- 
sion which  it  had  already  made  but  which  the  appel- 
late court  concluded  should  properly  be  based  on  an- 
other ground  within  the  power  of  the  appellate  court 
to  formulate.  But  is  also  familiar  appellate  pro- 
cedure that  where  the  correctness  of  the  lower  court's 
decision  depends  upon  a  determination  of  fact  which 
only  a  jury  could  make  but  which  has  not  been  made, 
the  appellate  court  cannot  take  the  place  of  the  jury." 

See,  also: 

Haseltine  Corporation  v.  Crosley  Corporation 
(C  C.  A.  6^1942),  130  Fed.  (2d)  344,  348-9; 

Kendrick  Coal  Dock  Co.  v.  Commissioner  of  In- 
ternal Revenue  (C.  C.  A.  8),  29  Fed.  (2d)  559, 
564; 

Hunter  v.  Scruggs  Drug  Store  (C.  C.  A. — 1940), 
113  Fed.  (2d)  971,  974; 

Matton  Oil  Transfer  Corp.  v.  Dynamic  (C.  C.  A. 
2—1941),  123  Fed.  (2d)  999,  and 

Perry  v.  Baumann  (C.  C.  A.  9—1941),  122  Fed. 
(2d)  409. 
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The  Evidence   Is   Insufficient   to   Sustain   Finding   of 
Fact  Number  XIII. 

This  point  is  discussed  under  heading  II,  on  page  39 
of  Appellants'  Opening  Brief.  Appellee  does  not  deny 
that  there  is  a  complete  absence  of  evidence  to  sustain  the 
finding  in  the  particulars  referred  to  in  our  opening  brief, 
but  says  that  the  allegation  and  finding  that  non-compli- 
ance was  injurious  to  interstate  commerce  is  surplusage 
and  was  so  regarded  by  the  court  below  (Appellee's  Br. 
p.  8).  This  may  have  been  the  opinion  of  the  trial  court, 
but  it  nevertheless  made  the  finding,  and  we  are  not  con- 
tent to  rest  on  what  the  judge  said  during  the  course  of 
the  trial,  and,  hence,  before  the  findings  were  prepared  or 
signed. 

Appellee  cites  American  Fruit  Groivcrs  v.  United  States, 
105  Fed.  (2d)  722,  725,  as  being  in  accord  with  its  views. 
The  opinion  in  that  case  does  not  support  the  assertion. 
The  Government  sued  American  Fruit  Growers  to  re- 
strain the  violation  of  an  order  made  by  the  Secretary  of 
Agriculture,  known  as  Prorate  Order  No.  Ill,  fixing 
prorate  bases  for  oranges  for  the  week  beginning  August 
14,  1938.  Order  No.  Ill  was  an  administrative  order 
made  pursuant  to  basic  Order  No.  2  of  the  Secretary  of 
Agriculture.  The  validity  of  Order  No.  2  was  not  at- 
tacked, but  the  validity  of  Order  No.  Ill  was  assailed  by 
defendant  on  the  ground  that  it  was  in  conflict  with  the 
provisions  of  the  Agricultural  Marketing  Act  and  the 
basic  order  issued  pursuant  thereto.    The  bill  alleged  "that 
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the  effect  of  appellant's  violation  of  the  order  'has  been 
to  impair  the  effectiveness  of  the  program  inaugurated  by 
the  order  regulating  the  handling  of  oranges  *  *  *  to 
disrupt  and  obstruct  interstate  commerce  *  *  *  to 
render  partially  ineffective  the  lawful  regulation  of  such 
commerce,  as  provided  in  the  act  and  order     *     *     *." 

Defendant  alleged  as  separate  defenses  ''that  the  bill 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  suit, 
and  that  the  prorate  order  was  void  because  in  conflict 
with  the  provisions  of  the  Act  and  Order  No.  2.  The 
District  Court  granted  an  injunction  pendente  lite  and 
defendant  appealed.  There  does  not  appear  to  have  been 
any  question  raised  as  to  the  sufficiency  of  the  evidence 
to  sustain  findings  of  fact,  nor  of  the  necessity  of  findings 
with  respect  to  the  quoted  allegations  of  the  bill.  It  is 
true  that  this  Court  in  its  opinion  said:  "By  7  U.  S.  C.  A. 
Section  608a  (6)  Congress  authorized  an  injunction  upon 
a  showing  of  violation  alone"  (p.  725),  but  this  was  said 
with  reference  to  the  necessity  of  pleading  facts  showing 
irreparable  injury,  or  that  the  United  States  had  no  ade- 
quate remedy  at  law  and  was  limited  to  the  violation  of 
"a  valid  order."  Of  course,  if  the  findings  that  the  acts 
of  appellants  were  or  would  be  injurious  to  interstate 
commerce  and  to  growers,  handlers  and  consumers  of 
lemons,  or  did  or  would  threaten  the  stability  of  interstate 
or  foreign  commerce  in  lemons,  or  did  or  would  tend  to 
thwart  the  national  policy  of  improving  the  marketing 
conditions  in  the  handling  of  lemons  in  interstate  com- 
merce, or  any  of  such  findings,  are  surplusage,  then  it 
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would  seem  that  the  insufficiency  of  the  evidence  to  sus- 
tain them  would  not  be  grounds  for  reversal,  but  by  the 
same  token  these  findings  should  not  be  binding  upon  ap- 
pellants, or  constitute  res  judicata  in  the  review  proceed- 
ings which  are  still  pending,  or  in  any  other  litigation. 

Appellants  are  entitled  to  a  definite  holding  that  the 
findings  in  question  are  surplusage  and  not  binding  on 
them,  on  the  one  hand,  or,  in  the  alternative,  to  a  reversal 
of  the  case  for  insufficiency  of  the  evidence  to  sustain  the 
findings. 

Respectfully  submitted, 

Guy  Richards  Crump, 

Attorneys  for  Appellants. 


APPENDIX. 


Emergency  Price  Control  Act  of  1942,  Title  50  U.  S. 
C.  A.,  Appendix,  Section  924(d) : 

(d)  Within  thirty  days  after  entry  of  a  judgment  or 
order,  interlocutory  or  final,  by  the  Emergency  Court  of 
Appeals,  a  petition  for  a  writ  of  certiorari  may  be  filed  in 
the  Supreme  Court  of  the  United  States,  and  thereupon 
the  judgment  or  order  shall  be  subject  to  review  by  the 
Supreme  Court  in  the  same  manner  as  a  judgment  of  a 
circuit  court  of  appeals  as  provided  in  section  240  of  the 
Judicial  Code,  as  amended  (U.  S.  C,  1934  edition,  title  28, 
sec.  347).  The  Supreme  Court  shall  advance  on  the  docket 
and  expedite  the  disposition  of  all  causes  filed  therein 
pursuant  to  this  subsection.  The  Emergency  Court  of 
Appeals  and  the  Supreme  Court  upon  review  of  judg- 
ments and  orders  of  the  Emergency  Court  of  Appeals, 
shall  have  exclusive  jurisdiction  to  determine  the  validity 
of  any  regulation  or  order  issued  under  section  2  (section 
902  of  this  Appendix),  of  any  price  schedule  effective  in 
accordance  with  the  provisions  of  section  206  (section  926 
of  this  Appendix),  and  of  any  provision  of  any  such 
regulation,  order,  or  price  schedule.  Except  as  provided 
in  this  section,  no  court,  Federal,  State  or  Territorial, 
shall  have  jurisdiction  or  power  to  consider  the  validity 
of  any  such  regulation,  order,  or  price  schedule,  or  to 
stay,  restrain,  enjoin,  or  set  aside,  in  whole  or  in  part, 
any  provision  of  this  Act  authorizing  the  issuance  of 
such  regulations  or  orders,  or  making  efifective  any  such 
price  schedule,  or  any  provision  of  any  such  regulation, 
order,  or  price  schedule,  or  to  restrain  or  enjoin  the 
enforcement  of  any  such  provision. 
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INTRODUCTION 

The  appellee  submits  this  supplemental  brief  in 
compliance  with  the  direction  of  the  Court  at  the 
oral  argument  in  this  case,  which  took  place  on  Octo- 
ber 15,  1943.  The  brief  will  discuss  the  questions 
treated  in  the  appellants'  supplemental  brief. 

I.  The  separate  defense  in  the  answer  in  each  of  the  cases  on 
appeal  does  not  state  a  valid  defense 

A.  Generally 

Each  of  the  appellants  interposes  in  its  answer 
substantially  the  same  defense  to  the  complaints.  For 
the  purpose  of  this  supplemental  brief,  the  defense 
stated  in  the  La  Verne  answer  will  be  taken  as  typical 

(1) 


of  all,  except  for  the  additional  defense  (R.  84)  set 
forth  in  a  certain  portion  of  paragraph  one  of  the 
answers  of  the  appellants  other  than  La  Verne  and 
Glendora.  This  method  of  treatment  is  adopted  also 
by  the  appellants  in  their  supplemental  brief.  In  the 
appendix  thereto  are  set  forth  the  portions  of  the 
answers  which  appellants  say  contain  the  gist  of  their 
separate  defenses  (Appellants'  Supplemental  Brief, 
p.  3).  Consideration  of  whether  the  separate  de- 
fenses are  good  in  law  may,  therefore,  be  confined 
to  these  averments. 

B.  Paragraphs  one,  three,  and  four  of  the  separate  defense 

Paragraphs  one,  three,  and  four  of  the  separate 
defense  allege  general  matters  concerning  the  lemon 
industry  as  a  whole.  Differences  in  the  storage 
capacity  of  dark  green,  light  green,  silver  and  tree- 
ripe  lemons  are  pointed  out,  and  it  is  alleged  that 
these  differences  may  require  different  methods  of 
handling,  shipping,  and  marketing  each  type  of 
lemon.  It  is  stated  that  the  coastal  areas  of  Cali- 
fornia produce  higher  proportions  of  green  lemons 
than  do  the  interior  areas  where  peak  picks  are 
earlier,  and  that  there  are  marked  differences  in  the 
proportions  of  green  to  tree-ripe  lemons  in  different 
groves  in  the  same  district,  the  age  and  physical  con- 
dition of  the  trees  and  soil  conditions  being  con- 
trolling factors.  Likewise,  the  proportion  may  vary 
in  the  same  grove  from  year  to  year  with  variations 
in  climatic  conditions.  The  method  of  handling 
lemons  commercially  is  explained,  and  it  is  alleged 
that  a  handler  must  pack  at  least  two  and  usually 


three   carloads  at  a  time  in  order   to   operate   eco- 
nomically and  compete  successfully. 

These  allegations  taken  by  themselves,  and  accepted 
as  true,  certainly  do  not  constitute  a  valid  defense. 
They  do  not  relate  the  position  of  the  individual 
appellants  to  the  general  conditions  pictured,  nor  do 
they  show  that  appellants  are  affected  by  the  lemon 
order  differently  from  any  other  handler  coming 
within  its  scope. 

C.  Paragraph  ten  of  the  separate  defense 

Paragraph  ten  of  the  sei)arate  defense  complains 
that  the  lemon  order  prevents  the  appellants  from  fill- 
ing the  orders  of  theii'  regular  customers  and  from 
selling  large  quantities  of  lemons  at  profitable  prices. 
It  is  also  stated  that  the  orders  which  the  appellants 
were  unable  to  fill  were  filled  by  the  California  Fruit 
Growers  Exchange.  This  is  not  a  valid  objection  to 
the  lemon  order.  The  appellants  concede  that  the 
frustration  of  their  contracts  does  not  in  itself  make 
the  order  invalid  (Appellants'  Supplemental  Brief, 
p.  3).  The  restriction  of  shipments  under  prescribed 
conditions  is  the  primary  purpose  of  the  act  and  the 
lemon  order,  and  the  constitutional  power  of  Congress 
to  impose  such  restrictions  is  not  challenged  by  the 
appellants.  There  is  no  allegation  in  this  paragraph 
of  the  separate  defense  that  the  restriction  on  ship- 
ments has  been  applied  discriminatorily  against  the 
appellants. 

D.  Paragraph  eleven  of  the  separate  defense 

Paragraph  eleven  states  that  in  order  to  operate 
competitively  under  the  lemon  order  appellants  are  re- 


quired  to  expend  large  sums  of  money  to  expand  their 
storage  facilities.  It  is  also  averred  that  the  order 
puts  appellants  to  great  expense  in  the  rehandling  of 
lemons.  However,  appellants  concede  that  neither  of 
these  matters  constitutes  a  valid  defense  (Appellants' 
Supplemental  Brief,  p.  3). 

E.  Paragraph  Twelve  of  »the  Separate  Defense 

Paragraph  twelve  is  characterized  by  the  appellants 
as  the  heart  of  the  separate  defense  (Appellants'  Sup- 
plemental Brief,  p.  3).  It  first  avers  that  the  admin- 
istration of  the  lemon  order  has  been  unreasonable, 
arbitrary,  unjust  and  discriminatory  as  against  appel- 
lants in  that  total  weekly  shipments  have  been  fixed  in 
unreasonably  low  amounts  and  in  amounts  much  less 
than  the  market  would  absorb  at  profitable  prices. 
This,  if  true,  could  hardly  be  a  discrimination  against 
appellants  for  it  would  be  equally  restrictive  as  to  all 
handlers.  The  determination  by  the  Secretary  of 
Agriculture  of  the  amount  of  the  total  advisable 
weekly  shipments  of  lemons  is  based  upon  an  appraisal 
of  various  economic  factors.  It  is  not  contended  by 
the  appellants  that  such  determinations  are  subject  to 
judicial  review.  No  effort  was  made  by  them  to 
proffer  evidence  in  support  of  the  allegation,  nor  are 
any  facts  alleged  which  might  form  a  foundation  for  it. 
Since  this  allegation  is  not  discussed  in  appellants' 
supplemental  brief,  it  may  be  regarded  as  out  of  the 
case. 

It  is  further  alleged  in  said  paragraph  twelve  that, 
because  of  the  unreasonably  low  and  discriminatory 
allotments  allowed  appellants,   they  have  been  com- 


pelled  to  dispose  of  a  large  quantity  of  Ion  ions  to  by- 
products and  other  nonfresh  fruit  channels,  and  they 
will  be  unable  to  market  quantities  of  tree-ripe  lemons 
in  fresh  fruit  form,  with  loss  of  the  benefit  of  such 
lemons  in  the  computation  of  allotments  except  during 
their  brief  storage  life,  in  consequence  of  which  they 
are  suffering  great  loss.  This  is  the  first  reference  in 
the  sepai'ate  defense  to  discrimination  against  appel- 
lants in  the  making  of  individual  allotments.  The 
effects  described  as  resulting  therefrom  are  the  same 
which  would  result  from  the  making  of  any  allot- 
ments, and  no  support  for  appellants'  defense  can 
be  gained  from  their  mere  recital.  There  is  simply 
the  bare  statement  of  discrimination.  No  facts  are 
alleged  to  show  that  appellants  are  treated  or  affected 
differently  from  other  handlers.  It  appeared  later 
from  the  proffered  evidence  that  appellants  intended 
to  establish  that  they  are  so  differently  situated  from 
other  handlers  that  similar  treatment  amounted  to 
discrimination  against  them.  As  shown  hereinafter, 
they  were  unsuccessful  in  this  effort.  In  the  separate 
defenses,  however,  no  facts  are  alleged  which  would 
serve  as  a  foundation  for  that  or  any  other  claim  of 
discrimination. 

F.  Paragraph  thirteen  of  the  separate  defense 

Paragraph  thirteen  suffers  from  the  same  infirmity 
as  paragraph  twelve.  The  claim  of  discrimination  is 
reiterated,  but  not  a  single  allegation  of  fact  is  made. 

G.  The  separate  defense  does  not  allege  an  unlawful  discrimination 

Assuming  that  the  fact  of  discrimination  has  been 
adequately  pleaded  by  the  appellants,  it  does  not  fol- 


low  that  it  is  such  a  discrimination  as  would  invali- 
date the  lemon  order.  The  discrimination  is  said  to 
consist  in  placing  green  and  tree-ripe  lemons  in  one 
classification  for  the  purpose  of  proration.  In  the 
original  brief  of  the  appellee,  it  was  pointed  out  that 
this  is  a  matter  peculiarly  for  legislative  or  adminis- 
trative determination,  and,  further,  that  the  Consti- 
tution of  the  United  States  provides  no  guarantee 
against  discriminatoiy  federal  regulation  (Appellee's 
Brief,  pp.  26-27).  Conceding  that  discriminatory 
federal  regulation  may  be  so  arbitrary  and  injurious 
in  character  as  to  violate  the  due  process  clause  of  the 
Fifth  Amendment,  it  can  hardly  be  said  that  the 
separate  defenses  make  out  such  a  case.  The  pre- 
sumption of  the  existence  of  a  state  of  facts  justifying 
the  lemon  order  is  far  too  strong  to  be  overturned  by 
such  suggestions  as  are  made  here.  See  United  States 
V.  Rock  Royal  Cooperative,  Inc.,  307  U.  S.  533,  567- 
568  (1939).  Finally,  with  respect  to  the  contention, 
first  made  in  the  appellants'  supplemental  brief,  that 
the  lemon  order  fails  to  conform  to  the  requirements 
of  Sections  8c  (6)  (A),  (B),  and  (C)  of  the  Act,  no 
hint  of  this  appears  in  any  of  the  separate  defenses. 

II.  The  excluded  evidence  does  not  support  appellants'  claim 
of  discrimination 

A.  Only  the  appellant,  Chula  Vista,  has  attempted  to  show  discrimination 

The  appellants  have  selected  the  evidence  proffered 
with  respect  to  the  appellant,  Chula  Vista  Mutual 
Lemon  Association,  as  an  example  for  the  purpose  of 
discussing  this  aspect  of  the  appeal.  It  should  be  made 
clear,  however,  that  the  situation  of  Chula  Vista  is  not 
common  to  that  of  the  other  appellants.    It  appears 


that  a  large  loercentage  of  the  lemons  handled  by  Chula 
Vista  are  small. size  tree-ripe  fruit  (R.  183).  In  this 
respect,  Chula  Vista  may  be  distinguished  from  the 
other  appellants  as  to  whom  there  is  no  evidence  that 
they  handle  lemons  in  a  different  manner  from  other 
handlers  subject  to  the  lemon  order  (R.  194-214,  214- 
226,  226-239,  239-240,  240-241).  On  this  ground 
alone,  the  separate  defense  as  to  all  the  appellants  but 
Chula  Vista  must  fail. 

B.  The  place  of  the  appellants  in  the  marketing  of  lemons  prior  to 
compulsory  proration 

Considerable  evidence  was  proffered  showing  that 
since  the  beginning  of  proration  mider  the  lemon  or- 
der the  appellants  have  been  unable  to  dispose  of  as 
large  a  proportion  of  their  fruit  in  fresh  fruit  chan- 
nels as  they  did  in  the  years  prior  to  the  order,  when 
they  were  able  to  sell  substantially  all  of  their  mar- 
ketable fruit  (R.  163).  This  is  a  natural  effect  of 
proration,  which  implies  a  sharing  of  the  available 
market  when  the  supply  so  far  exceeds  demand  as  to 
threaten  cut-throat  competition  and  severely  de- 
pressed prices.  However,  there  is  an  explanation  of 
the  appellants'  previously  favorable  marketing  position 
which  has  a  direct  bearing  on  the  issues  involved 
here.  It  is  common  knowledge  that  since  1924  the 
California  Fruit  Growers  Exchange,  which  handles 
approximately  ninety  percent  of  the  total  lemons  pro- 
duced in  this  country,  has  voluntarily  adopted  a  plan 
of  proration.'     The  purpose  of  that  plan  was  to  keep 


^  The  Citrus  Industry  and  the  California  Fruit  C rowers  Ex- 
change System,  Circular  C-121  (June  1940),  Farm  Credit  Admin- 
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from  the  fresh  fruit  market  in  seasons  of  surplus  pro- 
duction a  proportion  of  the  lemons  handled  by  each 
of  its  member  associations  in  order  to  maintain  prices 
and  assure  a  better  return  to  growers.  By  virtue  of 
this  voluntary  proration,  outside  organizations,  such 
as  the  Mutual  Orange  Distributors,  of  which  the  ap- 
pellants are  members,  were  able  to  dispose  of  sub- 
stantially all  their  marketable  fruit  in  fresh  fruit 
channels  at  comparatively  favorable  prices.  For  in- 
stance, the  proffered  testimony  shows  that  while  Mu- 
tual Orange  Distributors  made  about  95  percent  of 
its  interstate  sales  on  private  orders  rather  than 
through  the  auction  markets,  the  prices  obtained  for 
its  fruit  were  determined  by  the  auction  market  prices 
(R.  157-8),  which  were  considerably  influenced  by  the 
voluntary  proration  of  the  California  Fruit  Growers 
Exchange.  In  this  manner.  Mutual  Orange  Distribu- 
tors and  its  member  associations  reaped  the  benefits 
of  proration  without  bearing  any  of  its  burdens.  It 
may  be  inferred  that  the  steady  annual  increase  in  the 
Mutual  Orange  Distributors'  jDcrcentage  of  total  lemon 
shipments  (R.  159-160,  288)  was  in  large  part  due  to 
the  artificial  advantage  thus  accruing  to  its  members. 
Insofar  as  the  lemon  order  deprives  them  of  that  ad- 
vantage and  distributes  the  burden  of  proration 
among  all  lemon  handlers,  appellants  are  not  in  a 
position  to  complain. 


istration,  United  States  Department  of  Agriculture,  72;  Economic 
and  Legal  Aspects  of  Compulsory  Proration  in  Agricultural  Mar- 
keting, Bulletin  565,  December  1933,  University  of  California,  19. 


C.  storage  of  lemons  under  the  lemon  order 

The  evidence  proffered  to  show  that  compulsory 
proration  has  required  appellants  to  keep  many  lemons 
in  storage  beyond  the  point  where  they  were  in  good 
condition  for  shipment  as  fresh  fruit  (R.  166-7)  does 
not  establish  any  discrimination.  The  lemon  order 
does  not  guarantee  that  all  lemons  will  be  shipped  .in 
fresh  fruit  channels.  It  simply  sets  up  machinery 
for  adjusting  market  supply  to  anticipated  demand. 
The  1940-41  crop  year '  witnessed  the  greatest  lemon 
crop  in  history/  Large  quantities  of  lemons  were 
permanently  withheld  from  the  fresh  fruit  market  be- 
cause of  the  inordinately  large  supply,  although  car- 
lot  shipments  were  the  greatest  in  history/  What  the 
appellants  complain  of  in  this  respect  was  also  true 
of  all  other  handlers  affected.  That  can  hardly  be 
discrimination. 

Nothing  in  the  lemon  order  requires  appellants  to 
shij)  as  fresh  fruit,  lemons  which  are  not  in  good 
condition  for  marketing.  The  implication  to  that 
effect  appearing  on  page  sixteen  of  the  appellants' 
supplemental  brief  is  misleading.  Appellants'  did  not 
offer  to  show  that  they  were  unable  to  fill  all  their 


^The  1940-41  crop  yeur  began  November  1,  1940,  and  ended 
October  31,  1941.  This  is  the  year  in  which  the  lemon  order 
went  into  effect  and  to  which  the  profl'ers  of  proof  relate. 

M7,000,000  boxes  as  against  11,983,000  boxes  for  the  previous 
year  which  had  been  the  higliest  record  crop  (R.  259,  288;  A^jri- 
cultural  Statistics,  1942,  United  States  Department  of  Aj^riculture, 
230). 

*More  than  24,000  cars  as  opposed  to  less  than  20,000  for  the 
previous  year  (R.  288;  AjL^ricultural  Statistics,  1942,  United  States 
Department  of  Agriculture,  237). 
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allotments  with  fruit  in  good  marketable  condition; 
in  fact  they  sought  to  prove  that  they  shipped  only  the 
best  grades  of  lemons  (R.  163,  186).' 

D.  Appellants'  claim  of  monetary  loss  in  inability  to  fill  orders  for  lemons 

Jt  is  claimed  that  appellants  could  have  marketed  an 
additional  250  cars  of  lemons  at  an  additional  return 
to  their  growers  of  $270,000  had  it  not  been  for  the 
restrictions  on  shipments  imposed  under  the  lemon 
order  (R.  174-5).  These  figures  are  based  upon  an 
assumed  market  in  which  all  of  appellants'  competi- 
tors are  subject  to  proration  but  appellants  themselves 
free  to  market  as  they  please.  Of  course,  such  a  mar- 
ket would  permit  the  appellants  to  dispose  of  sub- 
stantially all  their  lemons  at  a  large  profit  even  in 
1941,  a  year  of  tremendous  overproduction,  but  that 
certainly  is  no  defense  to  the  complaint.  It  is  inter- 
esting to  note  that  appellants  are  not  attacking  the 
whole  proration  plan  so  that  if  they  should  be. suc- 
cessful all  handlers  would  be  free  of  it;  they  simply 
ask  a  special  dispensation  for  themselves.  What  ap- 
pellants' return  to  their  growers  would  have  been  in 
the  year  1941  had  there  been  no  proration  at  all  is  a 
matter  of  speculation,  but,  considering  the  great  over- 
production in  that  year,  it  is  not  out  of  place  to  sug- 
gest that  it  would  have  been  very  small  indeed. 

The  proffers  of  evidence  more  than  once  contained 
the  statement  that  when,  by  reason  of  having  filled 

^  Allotments  under  the  lemon  order  are  made  only  with  respect 
to  interstate  fresh  fruit  shipments.  All  handlers  are  completely 
free  to  sell  in  the  intrastate  fresh  fruit  market  and  in  the  by-prod- 
ucts market.  Marketable  lemons  which  cannot  be  sold  as  fresh 
fruit  are  usually  diverted  to  by-products  (R.  231). 
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their  allotments,  appellants  could  no  longer  completely 
supply  their  customers,  the  customers  would  turn  to 
the  California  Fruit  Growers  Exchange  for  their  addi- 
tional  needs  (R.  175,  185-6,  210),  thereby  implying 
that  the  Exchange  was  not  similarly  restricted.  No 
evidence  was  proffered  in  support  of  such  implica- 
tion, however,  and  its  falsity  is  so  obvious  that  it  need 
not  be  elaborated  upon. 

The  proffers  of  evidence  show  a]Dpellants'  percent- 
age of  the  total  industry-wide  fresh  fruit  lemon  ship- 
ments in  the  crop  year  1940-41  both  before  and  dur- 
ing the  period  of  proration  under  the  lemon  order 
(R.  289).  It  is  true  that  after  the  beginning  of  pro- 
ration, appellants'  percentage  of  total  lemon  ship- 
ments showed  a  drop,  but  that  does  not  tell  the  whole 
story.  The  same  evidence  reveals  that  for  several 
months  prior  to  the  beginning  of  compulsory  prora- 
tion appellants'  percentage  of  total  shipments  was 
abnormally  high.  It  may  be  inferred  that  appellants 
were  making  heavy  shipments  in  anticipation  of  the 
restrictions  of  the  order.  Such  heavy  shipments, 
however,  would  deplete  the  quantity  of  lemons  appel- 
lants had  in  store  available  for  shipment,  and,  since 
allotments  under  the  order  are  based  on  the  quantities 
of  lemons  each  handler  has  in  store,""  the  appellants' 
allotments  immediately  after  the  beginning  of  pro- 
ration would  be  comparatively  small.  This  is  borne 
out  by  the  fact  that  appellants'  i:)ercentage  of  total 

*  Sec.  953.4  (d)  (3),  (5)  of  the  order  also  provides  for  alterna- 
tive methods  of  computing  a  handler's  lemons  available  for  ship- 
ment. It  is  under  this  section  that  the  "tree  count"  method  was 
established. 
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lemon  shipments  shows  a  steady  rise  after  proration 
began  if  the  figure  for  June  is  discounted,  as  indeed  it 
must  be,  because  of  heaw  overshipments  in  that  month 
(R.  265,  289). 

E.  Appellants'  claim  of  discrimination  with  respect  to  small  size  tree-ripe 
lemons 

In  their  supplemental  brief,  the  appellants  deal  at 
length  with  the  discrimination  alleged  to  result  from 
the  fact  that  the  lemon  order  treats  small  size  tree- 
ripe  lemons  in  the  same  manner  as  it  treats  large  size 
green  ones  (Appellants'  Supplemental  Brief  19-22). 
It  must  be  kept  in  mind  that  no  person  handles  lemons 
of  any  one  color  or  size  exclusively.  All  orchards  pro- 
duce lemons  of  every  size  and  color  in  varying  propor- 
tions in  di:fferent  years,  although  many  orchards 
consistently  turn  out  a  higher  than  average  proportion 
of  lemons  of  a  certain  color  and  size  (R.  118-122). 
Of  all  the  appellants,  only  Chula  Vista  handles  a  com- 
paratively large  percentage  of  small  size  tree-ripe 
lemons  (R.  183-4). 

The  appellants  in  their  supplemental  brief  at  pages 
13-14  refer  to  the  stipulated  evidence  (R.  121)  that 
orchards  in  the  interior  areas  produce  a  higher  pro- 
portion of  tree-ripe  lemons  than  orchards  in  the 
coastal  areas  of  California  It  is  significant  that  ap- 
pellants are  engaged  in  the  handling  of  lemons  grown 
in  Los  Angeles,  Orange,  San  Diego,  and  Ventura  Coun- 
ties (R.  64-65,  86,  88,  89,  91),  all  of  which  are  coastal 
counties  and  considered  as  largely  coastal  areas  in 
lemon  production.  The  total  number  of  handlers,  in- 
cluding appellants,  handling  lemons  in  each  of  these 
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counties  is  approximately  as  follows :  Los  Angeles 
County,  48;  Orange  County,  33;  San  Diego  County, 
11 ;  and  Ventura  County,  18/ 

Allotments  under  the  order  are  based  upon  the  ratio 
of  the  quantity  of  lemons  each  handler  has  available 
for  shipment  to  the  total  quantity  of  lemons  available 
for  shipment  by  all  handlers.  The  greater  the  num- 
ber of  lemons  a  handler  has  in  store  in  comparison 
to  other  handlers,  the  greater  will  be  his  propor- 
tionate share  of  the  total  weekly  quantity  to  be 
shipped.  The  allotments  are  fixed  each  week  for 
each  handler,  but  the  prorate  base  (the  proportion 
between  each  handler's  lemons  in  store  and  the  total 
number  of  lemons  in  store)  is  fixed  every  two  weeks. 

Tree-ripe  lemons  have  a  storage  life  of  from  ten 
days  to  six  weeks  whereas  green  lemons  may  keep 
in  storage  as  long  as  four  to  six  months  (R.  121). 
The  allotments  of  a  handler  with  a  disproportionately 
large  number  of  tree-ripe  lemons  may  not  be  large 
enough  to  enable  him  to  ship  all  of  them  during  their 
comparatively  short  storage  life.  This  is  also  true 
of  green  lemons,  but  a  longer  period  of  time  will 
elapse  before  such  lemons  will  deteriorate.  Any 
resulting  disadvantage  with  respect  to  tree-ripe 
lemons  is  merely  a  reflection  of  what  they  would 
suffer  in  a  free  market.  Such  lemons  must  be 
marketed  within  a  short  period  of  time  regardless 
of  market  conditions.  As  appellants  themselves  say, 
they  must  be  moved  even  though  the  market  may  be 


''  Farmer  a''  Business  Associations^  Farm  Credit  Administration, 
United  States  Department  of  Agriculture,  April  1943,  5-19. 
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already  oversupplied  and  a  better  price  could  be 
obtained  for  them  if  held  longer  (R.  165-166). 

The  disadvantage  of  tree-ripe  lemons  in  a  free 
market  is  readily  apparent.  The  peak  picks  of  tree- 
ripe  lemons  which  occur  early  in  the  season  must  be 
moved  to  market  without  delay.  In  a  year  of  a  heavy 
crop,  vast  quantities  of  these  lemons  would  be  shipped 
indiscriminately  to  an  over-supplied  market  with 
what  would  necessarily  be  a  devastating  effect  on 
prices.  Nor  would  all  such  lemons  be  sold.  Many 
would  rot  in  the  terminal  markets  for  want  of  a 
customer.  The  green  and  silver  lemons,  however, 
would  be  held  back  to  await  better  prices  and  a 
stronger  market. 

The  largest  single  factor  affecting  demand  for 
lemons  is  temperature  (R.  169).^  Tree-ripe  lemons 
must  be  shipped  within  a  short  time  after  picking 
whether  temperature  conditions  are  good  or  bad, 
whereas  other  lemons  can  await  a  more  propitious 
market.  When  tree-ripe  lemons  are  dumped  on  the 
market,  the  price  for  all  lemons  goes  down.  Appel- 
lants make  the  claim  that  tree-ripe  and  green  lemons 
do  not  compete  with  one  another,  but  to  the  consumer 
all  lemons  are  the  same.  When  the  market  is  glutted, 
the  price  of  all  lemons  is  depressed.  There  is  not  one 
market  for  tree-ripes  and  anothei;  for  greens. 

It  thus  appears  that  the  marketing  disadvantage 
of  tree-ripe  lemons  is  not  arbitrarily  created  by  the 

®  Price  must  be  carefully  distinguished  from  demand.  The  price 
for  lemons  is  determined  by  the  interplay  of  the  forces  of  supply 
and  demand. 
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lemon  order,  but  is  an  inherent  disadvantage  existing 
independently  of  the  order.  This  can  hardly  be  said 
to  be  discrimination. 

At  pages  19-20  of  the  appellants'  supplemental 
brief  is  given  what  purports  to  be  an  example  of  how 
the  order  operates.  The  hypothetical  situation  se- 
lected is  wholly  unrealistic  and  is  designed  to  show  a 
discrimination  that  would  never  exist  in  fact.  For 
instance,  each  handler  posited  has  exclusively  green 
and  tree-ripe  lemons,  respectively.  But  Chula  Vista, 
the  only  appellant  with  a  disproportionate  share  of 
tree-ripe  lemons,  is  shown  to  handle  only  about  fifty 
percent  of  tree-ripes  (R.  184).  The  storage  life  of 
the  tree-ripe  lemons  is  given  at  thirty  days,  whereas 
that  of  the  greens  is  given  at  the  maximum  of  six 
months."  The  handler  who  has  ten  carloads  of  green 
lemons  in  store  is  presumed  to  hold  them  for  the  full 
six  months,  at  which  time,  although  more  likely  be- 
fore, it  will  be  necessary  to  divert  them  to  byproducts. 
He  is  also  presumed  to  have  other  lemons  (including 
tree-ripes)  to  ship  against  them.  If  he  had  not,  a 
situation  which  could  hardly  exist  in  fact,  he  would 
be  able  to  ship  no  more  than  9.7  carloads  over  the  six- 
month  period.  The  handler  with  ten  carloads  of  tree- 
ripe  lemons  is  presumed  to  have  no  green  lemons 
against  which  he  could  ship  the  tree-ripes,  which  is 
likewise  a  situation  remote  from  actuality.  Instead 
of  either  of  these  improbable  handlers,  take  Chula 


°  The  evidence  shows  that  green  lemons  hold  in  store  from  four 
to  six  months,  but  that  it  is  advisable  to  ship  them  within  three  or 
four  months  if  they  are  to  reach  the  consumer  in  good  condition 
(K.228). 
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Vista  with  its  fifty  percent  of  tree-ripes.  Assume  that 
it  has  ten  cars  in  store,  that  its  tree-ripes  will  last 
thirty  days,  and  that  one  carload  may  be  shipped 
each  week  for  each  ten  in  store/""  Since  every  wise 
handler  disposes  of  his  weaker  fruit  first,  in  the  first 
thirty  days  Chula  Vista  would  be  able  to  dispose  of 
approximately  three  and  three-fourths  of  its  five  car- 
loads of  tree-ripe  lemons.  Only  one  and  one-fourth 
carloads  would  be  left  to  be  marketed  intrastate  or 
sent  to  byproducts.  Of  the  remaining  five  cars  of 
green  lemons,  assuming  a  storage  life  of  six  months, 
4.5  cars  could  be  shipped.  Thus,  Chula  Vista  could 
ship  a  total  of  8.25  cars  as  compared  with  9.6  if  all 
of  its  lemons  were  green.  The  difference  is  no  greater 
than  the  natural  economic  disadvantage  of  tree-ripes 
in  a  free  market." 

Another  claim  of  discrimination  is  made  which  is 
applicable  only  to  Chula  Vista.  Evidence  was  prof- 
fered to  show  that  the  tree-ripe  lemons  handled  by 
this  association  are  of  smaller  than  average  size  and 
that  such  lemons  have  their  best  market  in  the  South 
especially  in  the  months  of  April,  May,  and  June, 
whereas  the  larger  size  lemons  (usually  green)  have 
their  best  market  in  July,  August,  and  September 
(R.  187,  191).  The  discrimination  is  said  to  exist  in 
that  the  small  size  tree-ripe  fruit  with  its  short  storage 
life  and  limited  good  marketing  period  is  treated  in 
the  same  manner  as  large  green  lemons  which  have 


^'^  These  are  the  same  conditions  used  by  appellants  in  their 
example. 

^^  There  would  be  less  disparity  if  a  shorter  storage  life  is  as- 
sumed for  green  lemons.     See  footnote  9,  page  15. 
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a  longer  stoj^age  life  and  generally  better  marketing 
opportunity  throughout  the  year.  As  a  result  Chula 
Vista  claims  it  is  imable  to  secure  sufficiently  large 
allotments  to  enable  it  to  dispose  of  all  its  small  fruit 
before  the  peak  demand  therefor  passes  (R.  187). 

While  the  evidence  shows  that  the  South  likes  small 
lemons,  the  larger  size  lemons  find  a  market  there 
also  (R.  161).  In  addition,  all  handlers  have  some 
small  lemons  to  dispose  of.  Both  tree-ripe  and  green 
lemons  grow  and  must  be  marketed  throughout  the 
year  (R.  120).  Thus,  all  handlers  compete  for  the 
Southern  market  in  the  sale  of  both  their  small  and 
large  lemons.  The  North  prefers  large  size  lemons 
but  small  lemons  compete  with  them  there  (R.  121, 
187).  Comparative  prices  determine  the  extent  of 
the  competition  in  both  the  North  and  the  South.'" 
Proration  and  allotments  are  made  effective  when 
supply  and  demand  conditions  are  such  that  the  avail- 
able market  will  not  absorb  all  the  available  lemons  at 
favorable  prices.  This  is  true  whether  the  available 
market  is  in  the  South  or  elsewhere.  It  would  neither 
be  feasible  to  distinguish  among  lemons  on  the  basis 

^2  Demand  in  the  South  reaches  a  peak  earlier  in  the  season  than 
demand  in  the  North  (K.  16"2).  This  is  because  it  gets  warmer 
there  first.  However,  the  peak  picks  of  tree-ripe  lemons  also  occur 
early  in  the  season  (R.  121).  Thus,  the  proporticm  of  the  total 
available  crop  which  is  small  size  tree-ripe  lemons  is  fjreatest 
when  the  South's  demand  is  f^reatest.  Since  the  heavy  picks  of 
green  lemons  occur  later  in  the  season,  comparatively  small  num- 
bers of  such  lemons  are  available  for  shipment  to  the  South.  This 
would  seem  to  work  out  very  equitably  for  handlers  of  a  large 
percentage  of  small  size  tree-ripe  lemons.  Similarly  the  propor- 
tion of  green  lemons  in  the  total  available  crop  is  greater  wlien 
demand  in  the  North  reaches  its  peak. 
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of  color  or  size/^  nor  fair  to  exclude  particular  colors 
or  sizes  from  particular  markets. 

If  a  situation  occurs  where  a  handler  has  a  large 
proportion  of  small  tree-ripe  lemons  and  his  allot- 
ments are  too  small  to  enable  him  to  dispose  of  a 
substantial  quantity  of  such  lemons  during  the  peak 
period  of  demand  for  them,  the  borrowing  provisions 
of  the  lemon  order  (Order,  Section  953.4  (h)),  de- 
signed for  just  such  contingencies,  may  be  resorted 
to  by  the  handler.  If  all  other  handlers  are  over- 
stocked with  small  lemons,  he  will  probably  be  unable 
to  borrow,  but  if,  as  is  more  likely,  all  are  not  over- 
stocked there  is  no  reason  to  suppose  that  he  will  be 
unable  to  obtain  loans.  These  may  be  repaid  when 
the  peak  season  for  small  lemons  has  passed.  More- 
over, the  provision  in  the  order  for  ten  percent  over- 
shipments  (Order,  Sec.  953.4  (f))  will  also  offer  some 
relief. 

As  the  order  operates,  it  is  in  a  year  of  a  large  crop 
that  all  handlers  must  divert  from  interstate  fresh- 
fruit  channels  some  of  their  fruit.  This  applies  as 
well  to  handlers  of  a  large  proportion  of  small  tree- 
ripe  lemons  such  as  Chula  Vista.  The  comparative 
figures  with  respect  to  storage  and  diversion  by  Chula 
Vista,  proffered  at  page  189  of  the  record  and  re- 
printed at  pages  20-21  of  appellants'  supplemental 


^^  If  separate  treatment  is  to  be  accorded  to  small  size  tree-ripe 
lemons,  there  would  be  no  basis  for  failing  to  accord  similar 
special  attention  to  silver  and  light  green  lemons.  In  view  of  the 
fact  that  all  groves  produce  varying  proportions  of  lemons  of  each 
color  in  different  years  (R.  122),  the  difficulties  of  administering 
such  an  order  would  be  insurmountable. 
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brief,  leave  out  of  account  the  fact  that  the  1940-41 
crop  was  vastly  larger  than  any  previous  one  (see 
also  R.  182,  200,  212,  231).  As  a  result,  the  compari- 
sons with  other  years  are  very  misleading.  Likewise, 
it  should  be  recalled  that  in  previous  years  Chula 
Vista  had  the  advantage  ot  a  market  supported  by 
the  voluntary  proration  of  the  California  Fruit 
Growers  Exchange. 

The  small  size  tree-ripe  lemon  has  the  same  natural 
economic  disadvantage  as  all  tree-ripes,  but  in  a 
somewhat  more  aggravated  form.  All  lemons  shrink 
while  in  store  (R.  190),  and  the  smallest  lemons  may 
shrink  to  the  point  where  they  are  no  longer  market- 
able in  fresh  fruit  channels.  Shrinkage  often  depre- 
ciates the  value  of  all  lemons,  for  while  it  may 
slightly  increase  the  price  per  box,  there  are  more 
lemons  to  the  box  (R.  190-191).  So  far  as  the  prof- 
fered evidence  shows  that  the  South  will  pay  a  pre- 
mium price  for  the  smaller  size  lemons  (R.  163,  191), 
Chula  Vista  is  less  damaged  by  such  shrinkage  than 
the  proffer  of  testimony  would  seem  to  indicate. 
Good  merchandising  practices  may  eliminate  much  of 
the  potential  loss  in  small  size  tree-ripe  lemons.  If 
allotments  are  filled  first  with  the  weaker  lemons, 
leaving  the  stronger  lemons  to  await  future  allot- 
ments, the  quantity  of  fruit  which  would  become 
uumarketable  may  be  materially  decreased. 

Chula  Vista  has  proffered  no  evidence  to  show  that 
the  actual,  as  opposed  to  the  theoretical,  operation 
of  the  order  has  caused  it  injury  of  which  it  has  a 
right  to  complain.     The  real  grievance  of  Chula  Vista 
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is  that  the  lemon  order  has  prevented  it  from  market- 
ing all  of  the  lemons  that  it  otherwise  could  have 
marketed.  But  this  is  true  of  all  handlers  affected, 
and  appellants  recognize  that  this  is  a  natural  conse- 
quence of  compulsory  proration  (R.  207). 

Chula  Vista  has  compared  its  interstate  shipments 
in  former  years  with  its  record  in  the  first  five  months 
of  proration  (R.  182-184,  189-190).''  But  in  previous 
years,  as  has  been  shown,  approximately  ninety  per- 
cent of  the  supply  of  lemons  was  voluntarily  prora- 
tioned,  and  the  crop  during  the  five-month  period  in 
question  was  the  largest  in  lemon  history.  The 
comparison,  of  course,  shows  that  Chula  Vista  did 
market  as  fresh  fruit  a  higher  proportion  of  its  crop 
in  the  preceding  years  than  it  did  during  the  period 
of  compulsory  proration,  but  the  comparison  is  unfair 
and  does  not  show  discrimination. 

The  statistical  evidence  offered  to  show  that  Chula 
Vista  has  not  fared  as  well  under  compulsory  prora- 
tion as  other  handlers  affected  is  also  without  force. 
Appellants'  Exhibits  C  (R.  264)  and  D  (R.  265)  indi- 
cate that  had  it  not  been  for  overshipments,  Chula 
Vista  would  have  shipped  as  fresh  fruit  a  slightly 
smaller  percentage  of  its  crop  than  the  average  for  the 
industry.  The  record  shows,  however,  that  the  various 
associations  belonging  to  Mutual  Orange  Distributors 
had  made  very  heavy  shipments  of  lemons  immediately 


^^  No  effort  was  made  to  show  the  actual  number  of  boxes  of 
lemons  marketed  in  fresh  fruit  channels  in  former  years  as  com- 
pared with  1940-41,  the  first  year  of  compulsory  proration.  Since 
1941  was  a  year  of  an  extraordinarily  heavy  crop,  any  other 
method  of  comparison  with  other  years  would  be  most  deceptive. 
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prior  to  the  beginning  of  compulsory  proration,  thus 
reducing  their  bases  for  the  first  several  allotments 
(R.  289).''  Likewise  the  statistics  are  deceptive  in 
that  they  do  not  show  how  much  greater  Chula  Vista's 
allotments  would  have  been  had  it  not  been  for  its 
heavy  shipments  in  excess  of  allotments."  This  evi- 
dence does  not  show  that  Chula  Vista  has  been  forced 
to  bear  more  than  its  fair  share  of  the  lemon  surplus 
mider  compulsory  proration,  and  no  effort  was  made 
to  show  that  Chula  Vista  has  -fared  worse  than  others 
similarly  situated.'"  This  can  hardly  be  said  to  estab- 
lish discrimination. 

F.  Appellants'  claim  of  loss  of  business  to  the  California  Fruit  Growers 
Exchange 

Throughout  the  record,  it  is  stated  time  and  again 
that  the  effect  of  the  lemon  order  will  be  to  force  the 
appellants  out  of  business  and  create  a  monopoly  in 
the  California  Fruit  Growers  Exchange  (R.  175,  186, 
210,  224,  237).  This  anticipated  catastrophy  has  not 
yet  come  to  ])ass.  Nor  has  any  evidence  been  proffered 
to  show  that  it  will  other  than  the  jDredictions  of  the 
officers  of  Mutual  Orange  Distributors  and  its  member 
associations.  Their  reasoning  as  set  forth  in  the 
record  is  that  Mutual  Orange  Distributors  and  the 
California  Fruit  Growers  Exchange  are  the  two  biggest 


^''  See  p.  11  of  this  brief. 

"  Overshipnioiits  would  reduce  the  nuuiber  of  lemons  in  store 
and  thereby  reduce  the  prorate  base. 

^^  There  are  ten  other  associations  with  orchards  in  the  same  area 
as  Chuhi  Vista.  None  of  them  is  a  party  to  this  case  and  none  of 
them  belongs  to  Mutual  Orange  Distributors.  See  footnote  7. 
page  13  of  this  brief. 
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lemon  marketing  associations  in  the  comitry,  that  the 
Exchange  has  more  members  and  controls  more  lemons' 
than  does  Mutual  Orange  Distributors,  and,  therefore, 
when  the  allotments  of  Mutual  Orange  Distributors 
are  not  sufficient  to  enable  it  to  supply  all  its  custom- 
ers' needs  they  will  be  lost  to  the  Exchange.  The  com- 
plete answer  is  that  the  members  of  the  California 
Fruit  Growers  Exchange  are  likewise  subject  to  com- 
pulsory proration  under  the  order  and  cannot  ship 
more  than  their  allotments.  It  is  impossible  under 
compulsory  proration  for  any  one  marketing  associa- 
tion to  acquire  a  monopoly  because,  as  long  as  other 
associations  have  lemons  available  for  shipment,  no 
one  association  would  receive  allotments  large  enough 
to  satisfy  the  demand.  What  really  hurts  the  appel- 
lants is  that  imder  proration  they  are  compelled  to 
bear  a  fair  share  of  the  burden  of  any  annual  surplus 
of  lemons,  a  load  which  has  hitherto  been  carried  by 
the  members  of  the  Exchange  alone. 

G.  The  effectiveness  of  proration 

Proration  has  been  effective.  The  report  of  the 
Lemon  Administrative  Committee  (R.  256)  shows  that 
in  1941,  the  biggest  crop  year  in  history,  price  fluc- 
tuations were  more  gradual  than  they  were  the  year 
before,  although  in  1941  many  more  carloads  were 
shipped  interstate.  The  fluctuations  in  1941  were  only 
slightly  less  gradual  than  the  average  for  the  years 
1938-1940,  all  years  of  comparatively  small  crops.^^ 

^^The  1938  production  was  9,304,000  boxes;  1939,  11,106,000 
boxes;  1940,  11,983,000  boxes:  1941,  17,099,000  boxes.  Agricul- 
tural Statistics  (1942),  Unite  J  Stages  D».partii.ent  of  Agriculture, 
236. 
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Averages,  however,  even  out  severe  fluctuations  in 
individual  years.  Perhaps  the  most  striking  testi- 
monial to  the  effectiveness  of  compulsory  proration 
is  that  prior  to  1941,  in  almost  every  year  when  there 
was  a  crop  substantially  larger  than  that  of  the  pre- 
ceding year,  the  total  farm  value  of  the  greater  crop 
was  less  than  that  of  the  snaaller.  This  situation  was 
sharply  reversed  in  1941,  although  the  1941  crop  ex- 
ceeded that  of  1940  by  the  greatest  margin  on  record/^ 

H.  Appellants'  claim  of  restriction  generally  on  their  methods  of  doing 
business 

Appellants'  Supplemental  Brief  (pp.  9,  22)  attacks 
the  lemon  order  on  the  ground  that  the  evidence  shows 
that  appellants  are  especially  injured  when  allotments 
are  too  small  to  enable  them  to  pack  at  least  two  or 
three  carloads  at  a  time  (R.  197,  229) .  They  are,  how- 
ever, at  no  greater  disadvantage  than  other  handlers. 
For  instance,  the  record  shows  that  on  the  average  each 
member  association  of  the  California  Fruit  Growers 
Exchange  handles  lemons  for  about  66  groves,  against 
a  figure  of  77  groves  for  the  average  member  of  Mutual 
Orange  Distributors  (R.  8,  129).  There  is  no  basis 
for  assuming  that  the  allotments  for  the  individual 
associations  of  the  Exchange  are  any  larger  than  those 
for  the  Mutual  Orange  Distributor  associations,  or  that 
the  former  do  not  labor  under  the  same  conditions  with 
respect  to  shipping  carload  lots  as  the  latter. 

The  California  Fruit  Growers  Exchange  has  mem- 
ber associations  in  every  area  in  which  appellants  are 

"Agricultural  Statistics  (1942),  United  States  Departiiient  of 
Agriculture,  236. 
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located.  Its  groves  match  appellants'  kind  for  kind 
and  place  for  place.  Whatever  appellants  suffer  or 
benefit  under  the  lemon  order,  the  individual  members 
of  the  Exchange  suffer  or  benefit  in  equal  degree."* 
The  numerous  inferences  in  appellants'  supplemental 
brief  that  the  California  Fruit  Growers  Exchange  is 
more  favorably  treated  under  the  lemon  order  than 
the  appellants  are  wholly  unwarranted. 

The  appellants  have  proffered  evidence  that  prior 
to  compulsory  proration  90  to  95  percent  of  their  inter- 
state shipments  were  made  pursuant  to  private  sale, 
and  that  the  effect  of  the  order  is  to  compel  them  to 
sell  a  larger  percentage  of  their  lemons  through  the 
auction  markets  (R.  157,  176).  The  opinion  is  ex- 
pressed that  this  effect  of  the  order  will  result  in 
lower  net  returns  to  appellants  (R.  176).  However, 
the  evidence  demonstrates  that  the  opinion  is  un- 
founded, for  the  prices  received  at  appellants'  private 
sales  were  for  the  most  part  determined  by  currently 
prevailing  auction  market  prices  (R.  158).  Just  how 
the  lemon  order  operates  to  prevent  appellants  from 
continuing  their  private  sales  practices  is  not  clear. 
It  seems  hardly  credible  that  appellants,  who  before 
compulsory  proration  could  market  most  of  their 
lemons  at  private  sale,  can  not  continue  to  do  so 
afterward.  Even  if  the  effect  of  the  lemon  order 
is  to  compel  appellants  to  go  into  the  auction  markets 
where  they  meet  the  competition  of  the  California 
Fruit  Growers  Exchange  (R.  225),  that  does  not 
show  any  discrimination.     The   appellants  may  not 


2°  See  footnote  7,  page  13  of  this  brief. 
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complain  tliat  tlie  order  does  not  protect  them  from 
the  hazards  of  hiwful  competition.  United  States  v. 
Rock  Royal  Cooperative,  lue.,  307  U.  S.  533  (1939) ; 
Hegeman  Farms  Corp.  v.  Baldwin,  293  U.  S.  1()3,  170- 
171  (1934).  The  California  Fruit  Growers  Exchange 
competes  with  appellants  in  the  private  sale  market."' 
Insofar  as  appellants  are  unable  to  dispose  of  their 
fruit  at  private  sale  and  must  resort  to  auctions,  they 
are  ui  no  different  position  from  other  handlers. 
Moreovei',  as  stated  above,  appellants  concede  that 
frustration  of  their  contracts  by  the  lemon  order 
would  not  make  the  order  vulnerable  under  the  Fifth 
Amendment  of  the  Constitution  (Appellants'  Supple- 
mental Brief,  p.  3). 

III.  The  applicable  legal  principles  relating  to  appellants' 
claim  of  discrimination 

There  can  be  no  unconstitutional  discrimination 
when  all  who  are  similarly  situated  are  treated  alike. 
Caskei/  Baking  Co.  v.  Virginia,  313  U.  S.  117,  121 
(1941) ;  Great  Atlantic  d  Pacific  Tea  Co.  v.  Grosjean, 
301  U.  S.  412,  424  (1937) ;  State  Board  of  Tax  Com- 
missioners of  Indiana  v.  Jackson,  283  U.  S.  527,  542 
(1931).  The  evidence  proffered  by  the  appellants 
does  not  show  that  they  are  treated  differently  from 
other  handlers  under  the  lemon  order. 

The  Fifth  Amendment  has  no  equal  protection 
clause.  The  Supreme  Court  has  clearly  implied  that 
before  Federal  legislation  will  be  held  to  violate  the 

^'  The  Citrus  Industry  and  the  California  Fruit  (howers  Ex- 
change System,  Circular  C-121,  June  1940,  Farm  Credit  Adminis- 
tration, United  States  Department  of  Agriculture,  62. 
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due  process  clause  of  the  Fifth  Amendment  on  the 
ground  that  it  is  discriminatory,  the  discrimination 
would  have  to  be  more  marked  than  would  be  neces- 
saiy  to  invalidate  similar  state  legislation  under  the 
equal  protection  clause  of  the  Fourteenth  Amend- 
ment. Detroit  Bank  v.  United  States,  317  U.  S. 
329,  337-8  (1943) ;  Currin  v.  Wallace,  306  U.  S.  1,  14 
(1939)  ;  Stetvard  Machine  Co.  v.  Davis,  301  U.  S.  548, 
584  (1937). 

Even  in  passing  upon  the  question  whether  a  state 
regulation  is  so  discriminatory  as  to  violate  the 
Fourteenth  Amendment,  the  function  of  the  court  is 
simply  to  determine  whether  it  is  possible  to  say  that 
the  legislative  classification  is  without  any  rational 
basis.  Clark  v.  Paul  Gray,  Inc.,  306  U.  S.  583,  594 
(1939)  ;  United  States  v.  Carotene  Products  Co.,  304 
U.  S.  144,  152  (1938)  ;  Dominion  Hotel  v.  Arizona,  249 
U.  S.  265,  269  (1919).  In  Steward  Machine  Co.  v. 
Davis,  301  U.  S.  548,  584  (1937),  the  Supreme  Court 
said  that,  even  under  the  restrictions  of  the  Fourteenth 
Amendment,  a  classification  that  has  support  in  con- 
siderations of  policy  and  practical  convenience  cannot 
be  condemned  as  arbitrary.  And  it  was  stated  in 
Carmichael  v.  Southern  Coal  Co.,  301  U.  S.  495,  511-13 
(1937),  that  administrative  convenience  and  the  feasi- 
bility of  enforcement  may  alone  be  a  sufficient  basis 
for  classification.  All  this  means  that  unless  appel- 
lants have  succeeded  in  showing,  and  the  burden  is 
upon  them,  that  the  classification  adopted  by  the  lemon 
order  is  wholly  without  reason  or  support  in  consider- 
ations of  policy  or  administrative  necessity,  they  have 
failed  to  make  out  a  defense.     It  is  submitted  that 


appellants  have  fallen  far  short  of  success  by  this 
test. 

In  considering  the  evidence  proffered  by  appellants, 
it  must  be  remembered  that  a  particular  method  of 
classification  cannot  be  condemned  because  another 
method  more  nicely  adjusted  to  account  for  individual 
differences  might  have  been  chosen.  The  legislature 
is  not  required  to  make  meticulous  adjustments  in 
order  to  avoid  incidental  hardships.  Great  Atlantic  <& 
Pacific  Tea  Co.  v.  Gr  oh  jean,  301  U.  S.  412,  424  (1937). 
Nor  is  the  validity  of  an  Act  of  Congress  to  be  refused 
application  by  the  courts  as  arbitrary,  capricious  and 
forbidden  by  the  due  process  clause  merely  because 
it  is  deemed  in  a  particular  case  to  work  an  inequi- 
table result.  Wickard  v.  Filhurn,  317  U.  S.  Ill,  129- 
130  (1942). 

To  deny  the  legislature  the  power  to  classify  accord- 
ing to  general  considerations  would  be  to  deny  the 
power  of  classification  altogether.  For  it  is  always 
possible  by  analysis  to  discover  inequalities  as  to  some 
persons  embraced  within  a  specified  class.  Miller  v. 
Wilson,  236  U.  S.  373,  382  (1915).  See  also  Lindsley 
V.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  78-79 
(1911).  So  when  a  regulation  embodies  a  plan  gen- 
erally fair  and  equitable,  particular  cases  of  inequality 
or  hardship  that  may  arise  in  the  course  of  its  ordi- 
nary application  must  be  borne.  Dominion  Hotel  v. 
Arizona,  249  U.  S.  265,  269  (1919). 

Thus,  even  if  appellants  had  been  successful  in  their 
attempt  to  show  that  the  classification  adopted  by  the 
lemon   order  may  work   an   inequity   under   certain 
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circumstances,  no  valid  defense  to  the  complaint 
would  have  been  made  out.  The  lemon  order  applies 
the  equitable  principle  that  all  handlers  shall  share 
in  the  burden  of  any  surplus  lemon  crop.  It  has 
sought  to  distribute  that  burden  evenly.  The  Con- 
stitution does  not  require  that  this  be  done  with 
mathematical  precision,  or  that  every  possible  indi- 
vidual hardship  be  eliminated. 

IV.  The  district  court  followed  the  direction  of  the  act  in 
excluding  the  evidence  proffered  by  the  appellants  to  show 
discrimination  in  the  lemon  order 

The  appellee's  argument  on  this  point,  as  contained 
in  its  original  brief,  is  supplemented  herein  in  the 
light  of  cases  since  reported  and  of  the  oral  argument 
which  took  place  on  October  15,  1943. 

A.  The  evolution  of  the  statutory  direction 

The  lemon  order  is  an  excellent  example  of  the 
quota  type  of  governmental  regulation  which  has 
come  into  prominence  during  the  last  decade.  A 
total  advisable  quantity  of  lemons  for  weekly  ship- 
ment is  determined  for  allotment  among  handlers 
whenever  the  relation  of  supply  to  demand  is  such 
as  to  call  for  proration.  The  order  is  characterized 
by  a  symmetry  which  makes  it  extremely  sensitive 
to  the  slightest  disturbance  in  operation.  Even  an 
isolated  overshipment  of  an  allotment  may  not  be 
viewed  with  indifference.  The  unfair  advantage  thus 
gained  by  the  violating  handler  is  such  as  to  constitute 
a  strong  inducement  to  his  competitors  to  commit 
similar  violations.  Clearly  the  lemon  order  is  unwork- 
able unless  all  who  are  subject  to  it  comply. 
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It  is  eminently  reasonable,  therefore,  that  the  Act 
requires  a  handler  to  comply  with  his  allotment  pending 
the  resolution  of  any  complaint  he  may  have  with  re- 
spect to  the  impact  of  the  order  upon  him.  The  Secre- 
tary of  Agriculture  is  charged  by  the  Act  with  the 
issuance  and  administration  of  the  order.  The  order 
was  issued  by  him,  as  required  by  the  Act,  only  after 
a  public  hearing  at  which  all  interested  persons  were 
permitted  to  be  heard  (Act,  Sec.  8c  (3),  (4)).  As  the 
issuing  authority,  the  Secretary  is  also  ]'equired  to  hear 
the  complaint  of  any  handler,  and  a  ruling  thereon 
adverse  to  the  handler  is  subject  to  judicial  review 
(Act,  Sec.  8c  (15)).  The  specific  provisions  of  the 
Act  that  the  pendency  of  such  a  complaint  shall  not 
hinder  the  enforcement  of  the  regulation  against  the 
handler,  and  that  any  enforcement  proceeding  shall 
abate  upon  the  rendition  <yi  a  final  decree  in  the  review 
proceeding,  indicate  clearly  the  pur^Dose  of  the  Con- 
gress to  require  compliance  on  the  part  of  any  handler 
pending  the  determination  of  his  complaint  (Act,  Sec. 
8c  (15)  (B)).  In  this  way,  the  dual  purpose  of  af- 
fording a  remedy  to  the  complaining  handler  and  of 
keeping  the  operation  of  the  order  intact  in  the  mean- 
time is  served. 

Proration  of  oranges,  similar  in  every  substantial 
respect  to  the  proration  of  lemons,  was  in  effect  under 
the  licensing  system  of  the  Agricultural  Adjustment 
Act  of  1933  (48  Stat.  31,  7  U.  S.  C.  601  et  seq.).  The 
amendments  of  August  24,  1935,  49  Stat.  750,  in  substi- 
tuting orders  for  licenses  and  providing  in  detail  for 
the  proration  plan,  adopted  the  administrative  experi- 
ence gained  under  the  act  i)rior  to   its  amendment. 


30 

These  amendments  were  carried  forward  in  the  Agri- 
cultural Marketing  Agreement  Act  of  1937  (50  Stat. 
246,  7  U.  S.  C.  601  et  seq.),  which  reenacted  with  fur- 
ther amendments  the  important  marketing  provisions 
of  the  Act  of  1933.  The  Act  of  1933  was  one  of  the 
first  of  the  extensive  regulatory  measures  enacted  to 
combat  the  grave  economic  depression  which  had  stag- 
nated the  business  of  the  Nation.  The  situation  was 
almost  comparable  in  its  gravity  to  the  war-time  con- 
ditions preceding  the  enactment  of  the  Emergency 
Price  Control  Act  of  1942  (56  Stat.  23,  50  U.  S.  C.  901 
et  seq.),  which  requires  merchants  and  landlords  sub- 
ject to  price  and  rent  regulation,  respectively,  to  com- 
ply therewith  pending  an  administrative  determination 
of  their  complaints,  subject  to  judicial  review.  This 
rule  of  compliance  is  expressly  provided  for  in  that 
act.  It  is  embedded  by  necessary  implication  in  the 
act  now  under  consideration.  The  rule  is  comple- 
mentary to  the  general  principle  that,  where  adminis- 
trative relief  has  been  provided  for,  any  complaint 
with  respect  to  a  regulation  must  be  submitted  to  the 
administrative  process  before  resort  to  the  courts. 

B.  Cases  arising  under  the  Emergency  Price  Control  Act 

The  rule  of  compliance  first  and  litigation  after- 
ward has  been  invoked  in  many  cases  arising  under 
the  Emergency  Price  Control  Act.  The  Supreme 
Court  of  the  United  States,  in  Lockerty  v.  Phillips, 
319  U.  S.  183  (1943),  held  that  the  provisions  of  the 
act  conferring  exclusive  jurisdiction  upon  the  Emer- 
gency Court  of  Appeals  to  determine  the  validity  of  a 
price  or  rent  regulation  in  a  review  of  an  administra- 


live  ruling  denying  a  protest  against  the  regulation, 
had  the  effect  of  depriving  the  district  courts  of  the 
United  States  of  jurisdiction  to  detei'mine  such  va- 
lidity in  an  action  to  restrain  criminal  pi'osecution  of 
a  merchant  for  violating  a  price  order.  The  Court 
left  open  the  question  of  the  scope  of  defense  in  an 
enforcement  or  criminal  proceeding  brought  under  the 
act.  The  question  thus  left  open  is  probably  now 
before  the  Supreme  Court  in  Rottenherg  v.  United 
States,  in  which  certiorari  was  granted  on  November 
8,  1943,  12  L.  W.  3161,  to  review  a  decision  of  the 
United  States  Court  of  Appeals  for  the  First  Circuit, 
137  F.  2d  850,  and  in  Brotvn  v.  WilUngham,  in  which 
the  Court  noted  probable  jurisdiction  on  November 
15,  1943,  12  L.  W.  3169,  to  review  a  decision  of  the 
District  Court  of  the  United  States  for  the  Middle 
District  of  Georgia,  51  F.  Supp.  597.  In  the  Rotten- 
herg case,  the  Court  of  Appeals  held  that  the  defense 
that  the  price  regulation  was  arbitrary  was  not  open 
to  the  defendant  in  a  criminal  prosecution.  In  the 
WiUingham  case,  the  contrary  ruling  was  made  that 
a  defense  based  upon  the  invalidity  of  a  rent  regula- 
tion could  be  interposed  by  the  landlord  in  an  en- 
forcement action  against  him  by  the  Price  Admin- 
istrator. 

The  rule  of  the  Rottenherg  case  has  been  applied 
in  many  other  cases  for  the  enforcement  of  price  and 
rent  regulations  issued  under  the  Emergency  Price 
Control  Act:  Henderson  v.  Burd,  133  F.  2d  515  (C.  C. 
A.  2d,  February  9,  1943) ;  Henderson  v.  Kimmel,  47 
F.  Supp.  635  (D.  C.  Kansas,  October  23,  1942-Three- 
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judge  court,  with  Judge  Phillips,  Circuit  Judge,  pre- 
siding), each  involving  an  action  to  enjoin  violations  of 
a  regulation ;  United  States  v.  C.  TJiomas  Stores^  Inc., 
49  F.  Supp.  Ill  (D.  C.  Minn.,  February  26,  1943)  ; 
United  States  v.  Sosnotvitz  <&  Lotstein,  50  F.  Supp. 
586  (D.  C.  Conn.,  March  25,  1943)  ;  United  States  v. 
Friedman,  50  F.  Supp.  584  (D.  C.  Conn.,  March  25, 
1943)  ;  United  States  v.  Slohodkin,  48  F.  Supp.  913 
(D.  C.  Mass.,  March  2, 1943)  ;  United  States  v.  Central 
Packing  Corp.  51  F.  Supp.  813,  12  L.  W.  2198 
(E.  D.  New  York,  September  13,  1943),  each  involving 
criminal  prosecution  for  the  violation  of  a  regulation 
under  the  act,  and  Broivn  v.  Lee,  51  F.  Supp.  85  (S.  D. 
Calif.,  August  12,  1943-Three- judge  court,  with  Judge 
Stephens,  Circuit  Judge,  presiding),  in  which  the  de- 
fendant in  a  suit  to  enjoin  violations  of  a  rent  regula- 
tion was  held  not  entitled  to  counterclaim  for  affirm- 
ative relief  against  the  regulation  and  in  which  Hen- 
derson V.  Kimmel,  supra,  was  cited  with  approval. 
Contrary  decisions  are  Brown  v.  Wyatt  Food  Stores, 
Inc.,  49  F.  Supp.  538  (N.  D.  Tex.,  March  8,  1943) ; 
Brown  v.  O'Connor,  49  F.  Supp.  973  (N.  D.  Tex., 
May  14,  1943),  and  Payne  v.  Griffin,  51  F.  Supp.  588 
(M.  D.  Ga.,  August  30,  1943),  the  last-mentioned  case 
being  a  companion  case  below  with  Brown  v.  Willing- 
ham,  supi^a. 

In  Brown  v.  Hecht  Company,  137  F.  2d  689,  695 
(D.  C.  App.,  July  22,  1943,  certiorari  granted  October 
18,  1943,  12  L.  W.  3127),  it  was  held  that  the  district 
courts  are  required  by  the  express  terms  of  the  price 
control  law  to  enjoin  violations  of  price  regulations 
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notwithstandmg  tlie  lack  of  wilfulness  in  past  viola- 
tions and  the  mere  probability  of  innocent  future 
ones.  The  court  said,  ''The  limitation  upon  the 
court's  discretion  is  unusual,  but  the  situation  which 
evoked  it  is  extraordinary."  Judge  Eicher,  in  con- 
curring, said  '*If  specific  regulations  camiot  be 
complied  with,  the  place  to  test  them  is  not  in  this 
proceeding  but  in  the  forum  that  Congress  has 
provided     *     *     *" 

C.  Rationalization  of  the  statutory  direction 

The  princii^le  contended  for  above  is  rationalized 
by  the  observation  that  the  administrative  process  on 
complaints  with  respect  to  a  regulation  should  be  per- 
mitted to  go  on  to  its  natural  conclusion  before  resort 
to  the  courts,  with  consequent  avoidance  of  the  neces- 
sity of  having  the  administrator  establish  the  validity 
of  the  regulation  in  every  action  for  civil  enforcement 
or  criminal  prosecution  under  the  act,  and  that  any 
incidental  hardship  or  inconvenience  to  the  complain- 
ant should  be  borne  in  the  interest  of  the  greater 
public  good  resulting  from  compliance  with  the  regu- 
lation until  it  is  set  aside  or  amended  in  an  orderly 
way.  See  Rottenherg  v.  United  States,  supra,  856- 
857. 

D.  Cases  relied  upon  by  appellants  are  inapplicable 

In  contending  that  the  lower  court  should  have 
received  and  considered  the  proffered  evidence  relat- 
ing to  the  discriminatory  operation  of  the  lemon  order 
against  them,  the  appellants  rely  largely  upon  St. 
Joseph  Stock  Yards  Co.  v.  U7iited  States,  298  U.  S.  38 


34 

(1936),  and  Denver  Union  Stock  Yard  Co.  v.  United 
States,  57  F.  2d  735  (1932  Three- judge  court).  Each 
of  these  cases  involved  a  statutory  proceeding  to  set 
aside  an  order  of  the  Secretary  of  Agriculture,  issued 
pursuant  to  the  Packers  &  Stockyards  Act  (7  U.  S.  C. 
181  et  seq.),  and  the  hearing  was  upon  the  record  made 
before  the  Secretary.  In  each  case  the  administrative 
order  was  challenged  as  confiscatory.  The  order  was 
upheld  in  the  St.  Joseph  case  and  set  aside  in  the 
Denver  case. 

An  order  made  by  the  Secretary  of  Agriculture 
under  the  same  act,  following  the  decision  in  the  Den- 
ver case,  was  later  upheld  against  the  charge  of  con- 
fiscation in  Denver  Uniofi  Stock  Yard  Co.  v.  United 
States,  21  F.  Supp.  83  (1937-Three- judge  court), 
affirmed  304  U.  S.  470  (1938).  The  case  was  heard 
upon  the  record  before  the  Secretary  and  the  findings 
of  the  Secretary  were  accorded  controlling  weight. 
The  District  Court  said  that  the  claim  of  confiscation 
was  supported  by  legal  conclusions  only  and  not  by 
facts,  and  the  Supreme  Court  stated  that  '^  plainly  the 
evidence  is  insufficient  to  require  or  warrant  a  find- 
ing" of  confiscation.  See  also  Acker  v.  United  States, 
298  U.S.  426  (1936). 

In  each  of  the  cases  above,  the  Court  was  reviewing 
an  administrative  ruling  upon  the  basis  of  the  admin- 
istrative record.  The  advantage  of  the  administra- 
tive proceedings  in  assembling  the  constitutional  or 
jurisdictional  facts  was  clearly  recognized.  The 
Court,  while  apparently  exercising  its  own  independ- 
ent judgment  on  these  facts,  accorded  considerable, 
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and  sometimes  controlling,  weight  to  the  findings 
made  by  the  administrative  body.  In  each  case,  the 
Court  regarded  the  administrative  j)rocess  as  an  in- 
tegral part  of  the  judicial  process.  It  was  in  connec- 
tion with  a  judicial  review  of  the  ruling  of  an  ad- 
ministrative body  that  the  Supreme  Court  aiJ])roved, 
in  Crowell  v.  Benson,  285  U.  S.  22  (1932),  a  trial  de 
novo  as  to  the  jurisdictional  and  constitutional  facts 
determined  by  the  administrative  body." 

The  appellants  have  presented  their  complaints  to 
the  Secretary  of  Agriculture.  The  Secretary  has 
made  a  ruling  thereon.  A  judicial  review  of  this  rul- 
ing is  now  pending  in  the  same  district  in  which  the 
instant  case  arose.  The  District  Court  has  remanded 
the  case  to  the  Secretary  for  additional  evidence  and 
findings  upon  all  the  issues  involved.  The  issues  in- 
volved comprise  not  only  the  complaint  of  discrimina- 
tion presented  in  the  instant  case,  but  other  objections 
to  the  validity  of  the  lemon  order.  The  Act  provides 
that  the  proceeding  in  the  instant  case  shall  abate 
upon  the  rendition  of  a  final  decree  in  the  judicial  re- 
view proceeding,  and  the  judgment  in  the  instant  case, 
which  consists  of  an  injunction  against  violations  of 


^^  Mr.  Justice  Brandeis  filed  a  vigorous  dissent  iu  which  the 
present  Chief  Justice  and  Mr.  Justice  Roberts  joined.  An  inter- 
esting discussion  of  the  present  vitality  and  scope  of  the  rule  is 
contained  in  Pike  and  Fischer,  AdmintHf lative  Law,  Vol.  2,  pp. 
140-172.  See  also  Annisfon  Mannfoctunng  Co.  v.  Davis,  JJOl 
U.  S.  837,  345  (1937)  ;  Myern  v.  nethhhemShiphiiUding  Corp., 
303  U.  S.  41,  50  (1938)  ;  Newport  News  ^Shiphuihlhu/  d'  !>.  />.  Co. 
v.  Schlanfjier,  303  U.  S.  54,  57  (1939),  and  Locl-n-t;/  v.  Phillips, 
319  U.  S.  183  (1943),  cited  in  appellee's  original  brief  at  pages 
14-1.5. 
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the  lemon  order  by  the  appellants,  expressly  provides 
that  it  shall  continue  in  effect  only  until  further  order 
of  the  District  Court  or  until  such  time  as  a  judgment 
determining  that  the  lemon  order  is  invalid  or  in- 
applicable to  the  appellants  is  entered  in  the  District 
Court  in  the  review  proceedings. 

The  cases  discussed  above,  and  relied  upon  by  the  ap- 
pellants, strengthen  rather  than  weaken  the  view  that 
the  appellants  should  not  be  permitted  in  this  case  to 
by-pass  the  administrative  determination  of  their 
complaints.  The  constitutional-fact  doctrine  serves 
only  to  illustrate  the  fullness  of  judicial  review  of  ad- 
ministrative rulings  of  a  quasi-judicial  nature.  There 
is  nothing  in  the  doctrine  which  militates  against  the 
constitutionality  of  a  statutory  direction  that  the 
validity  of  a  regulation  may  not  be  determined  in  a 
civil  or  criminal  prosecution  for  its  violation. 

CONCLUSION 

It  is  respectfully  submitted  that  the  District  Court 
acted  properly  in  refusing  to  consider  the  evidence 
proffered  by  the  appellants  relating  to  the  discrim- 
inatory operation  of  the  lemon  order  against  them, 
and  that,  in  any  event,  such  evidence  is  insufficient 
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ill  law  tu  support  the  defense  of  discrimination.  The 
judgment  of  the  District  Court  sliould,  therefore,  be 
affirmed. 
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I. 

Defendant's  Pleadings. 

The  question  is  whether  the  separate  defense  states  a 
valid  defense.    We  think  it  does.^ 

But  if  the  pleading-  is  technically  insufficient,  appellants 
should  be  given  an  opportunity  to  amend: 

(a)  because  no  attack  was  made  on  the  sufficiency 
of  the  pleading  in  the  District  Court; 

(b)  because  the  issues  were  tried  (that  is  to  say, 
stipulations  of  fact  were  admitted  and  other  evidence 
excluded)  on  the  theory  that  the  issue  was  sufficiently 
pleaded. 

Discussing  rule   15  (b)   of  the  Federal  Rules  of  Civil 
Procedure,    Professor    Moore   has   this   to   say:^ 

"Rule  15  (b)  can  be  separated  into  two  parts. 
First,  if  issues  are  tried  with  the  express  or  implied 
consent  of  the  parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the  pleadings." 

The  same  author  also  says: 

"At  the  trial,  Rule  15  enables  the  case  to  be  liti- 
gated on  the  merits.     It  does  this  in  two  ways: 

(a)  in  effect  pleadings  are  automatically  amended 
to  conform  to  proof  on  issues  tried  by  express  or 
implied  consent;  (b)  if  objection  is  made  to  the  trial 
of  an  issue  not  raised  by  the  pleadings,  an  amend- 
ment is  to  be  allowed  to  raise  the  issue,  unless  the 


iSee  Brock  v.  Superior  Court,  \2  Cal.  (2d)  605,  for  a  similar  pleading 
upheld  by  the  Supreme  Court  of  California.  This  case  is  discussed  on 
pages  11  to  \3  of  appellants'  supplemental  brief  and  is  there  referred  to 
as  practically  on  "all-fours"  with  the  instant  cases.  It  is  not  referred  to 
in  appellee's  supplemental  brief. 

2Vol.  1,  page  807,  Moure's  Federal  Practice  (1938)  ;  see,  also,  Haskins 
V.  Roseherry   (C.  C.  A.  9,  1941),  19  Fed.   (2d)  803-805. 


objecting  party  can  show  that  he  would  be  actually 
prejudiced,  and  even  in  that  case  the  court  may  per- 
mit an  amendment  and  grant  a  continuance,  so  that 
the  objecting  party  can  meet  the  new  issue,  and  thus 
obviate  the  prejudice  which  he  would  suffer  if  obliged 
to  litigate  the  issue  at  that  time.  The  sporting  ele- 
ment in  litigation  is  eliminated."^ 

"Proper  pleading''  said  Mr.  Justice  Black,  speaking  for 
the  court  in  Maty  v.  Grasselli  Chemical  Co.,  303  U.  S. 
197.  210;  82  L.  Ed.  745.  748,  "is  important,  but  its  im- 
portance consists  in  its  effectiveness  as  a  means  to  accom- 
plish the  end  of  a  just  judgment." 

(c)  For  the  purposes  of  the  appeal  this  court  should 
try  the  constitutional  issue  as  though  it  were  properly 
pleaded,  assuming,  of  course,  that  the  pleading  is  defec- 
tive and  that  the  defect  is  one  which  could  be  cured  by 
amendment  "* 

(d)  It  has  been  held  in  the  Second  Circuit^  that  where 
the  court  recognizes  that  a  cause  of  action  (the  same  prin- 
ciple should  apply  to  a  defense)  might  exist,  it  should 
not  have  summarily  dismissed  the  complaint,  but  should 
permit  the  action  to  go  to  trial  with  proper  amendments, 
even  thoiujh  no  request  to  amend  was  made.  And  the 
District  Court  for  the  Southern  District  of  California 
(per  Yankwich,  J.)  has  held  that  a  party  should  be 
denied  relief  "only  when  under  the  facts  proved  he  is 
entitled  to  none."® 


:'\"ol.  1,  page  786,  Moore's  I'cdcnd  Practii,-. 

»\ol.  1,  p.  808,  Moore's  I-cdcral  I'nictuc:  (iulj  Siiiol,-elcss  Coal  Co.  v. 
Sutton.  .Steele  &  Steele  (C.  C.  A.  4.  1929),  .^5  Fed.  (2d)  A.U.  439  and  cases 
cited. 

'^Doi^ney  v.  t'almer   (C.  C.  A.  2,   1940),   114   I'cil.   (2d)    116. 

^.\esler  v.  U'esteni  Union  Teleyrat^h  Ci>.  (  D.  C.  S.  U.,  Cai.,  Cent  Div. 
1938),  25  Fed.  Supp.  478,  481. 


What  has  been  said  is  not  to  be  taken  as  an  admission 
that  the  pleadings  of  the  special  defense  is  defective.  To 
the  contrary,  we  beHeve  it  raises  the  constitutional  issue 
adequately  as  against  an  attack  in  the  nature  of  a  gen- 
eral demurrer.  But  should  this  court  be  of  the  opinion 
that  the  pleading  is  insufficient,  then  we  are  entitled  to, 
and  we  request  leave  to,  amend.  This  request  we  could 
not  make  in  the  trial  court,  not  being  there  advised 
that  the  sufficiency  of  the  answer  was  challenged. 

Appellee  correctly  says  (Appellee's  Supp.  Br.  p.  6)  that 
the  discrimination  is  said  to  consist  in  placing  green  and 
tree-ripe  lemons  in  one  classification  for  the  purpose  of 
proration.  Appellee  insists  that  this  is  a  matter  peculiarly 
for  legislative  or  administrative  determination.  With  this 
we  cannot  agree.  As  pointed  out  in  our  Supplemental 
Brief  (pages  7,  8),  this  court  held  in  the  Hudson-Duncan 
case^  that  price-fixing,  when  employed  by  Congress,  as 
well  as  by  the  state  legislatures,  is  gauged  by  the  same 
standard  as  other  regulations  in  the  exercise  of  govern- 
mental powers,  namely,  the  standard  of  reasonableness. 
Congress  has  recognized  the  standard  of  reasonableness 
and  the  standard  of  equitable  apportionment  of  the  crop 
among  producers  and  handlers  in  Section  608  (c)  (6)  of 
the  Act.^  The  vice  is  not  in  the  Act,  but  in  the  Order. 
Appellee  says  (Appellee's  Supp.  Br.  p.  6)  that  the  sepa- 
rate defense  does  not  "hint"  of  a  failure  to  comply  with 
the  provisions  of  the  Act  and  that  we  first  make  the 
contention  in  our  Supplemental  Brief.  Granted.  There 
for  the  first  time,  and  by  direction  of  this  court,  we  were 
called  upon  to  argue  either  the  sufficiency  of  the  pleading 
or  of  the  proffered  evidence.     In  the  separate  defense  we 

■HVallacc  v.  Hudson-Duncan  &  Co.   (C.  C.  A.  9,  1938),  98  Fed.   (2d)  985, 
992-3. 

sSection  6t)8  (c)    (6)    (B)    (C)  and  (D),  Title  7,  U.  S.  C,  A. 


— 5— 

pleaded  the  ultimate  facts  with  respect  to  unreasonable 
and  arbitrary  discrimination.  We  have  referred  to  the 
provisions  of  the  Act  in  this  respect  only  as  showing  that 
Congress  has  expressly  recognized  the  standard  of  rea- 
sonableness and  the  standard  of  equitable  apportionment 
required  by  the  Constitution  and  referred  to  in  the  opinion 
of  this  court  in  the  Hudson-Duncan  case.  Appellee  does 
not  deny  the  validity  of  the  argument.  It  cannot  deny 
it.  Neither  can  it  be  said  that  the  order  provides  "a  uni- 
form rule"  or  apportions  (|uantities  which  may  be  mar- 
keted equitably  among  all  producers  or  handlers  as  is  re- 
quired by  the  Act. 

Appellee  further  asserts  that  "no  facts  are  alleged  to 
show  that  appellants  are  treated  or  affected  differently 
from  other  handlers"  (Appellee's  Br.  p.  5).  We  cannot 
agree.  Co-operative  marketing  organizations  (defendants 
among  others)  are  merely  instrumentalities  of  their  pro- 
ducer members.  Whatever  injures  the  handler  injures  its 
members,  and  whatever  injures  some  or  any  of  its  mem- 
bers injures  it.  There  are  handlers  who  have  producer 
members  producing  tree-ripe  lemons  in  quantities  exceed- 
ing their  production  of  greens.  Take  the  testimony  of 
Mr.  Riesland,  manager  of  defendant  Chula  Vista  Lemon 
Association.  About  15%,  he  said,  of  the  lemons  handled 
by  his  house  are  green,  22%  silver  and  between  60%  and 
65%  yellows  (tree-ripe ).''  Among  producers  whose  crops 
are  very  largely  tree-ripes  is  R.  C.  Verity,  who  testified 
at  the  Promulgation  Hearing  that  his  family  produced 
from  slightly  over  200  acres  in  Corona,  and  thai  about 
50%  of  their  lemons  are  tree-ripes. ^^ 


"Page  562,  transcript  of  iLstimonx  at  promulgation  hearing.  This  tran- 
script was  offered  in  evidence  li\  liie  government  and  denie<l  admission. 
[Rec.  152.] 

^»Ibid.,  pages  650-1. 


Mr.  Nicholas,  a  producer  in  San  Bernardino  County, 
testified : 

"In  our  district  our  lemons  get  tree-ripe  early  in 
the  spring,  much  earlier,  in  fact,  than  lemons  in  the 
coastal  areas  in  the  Northern  counties,  so  that  we 
have  no  summer  fruit  available  for  shipment." 
(Emphasis  added.)" 

On  the  other  hand,  some  handlers  have  less  than  5%  tree- 
ripes.^^  In  1939  American  Fruit  Growers,  on  its  144- 
acre  lemon  ranch  at  Corona,  produced  47^%  tree-ripes 
and  only  9.32%  green  lemons. ^^ 

Now  it  is  manifest  that  a  handler,  or  producer,  with 
50%  tree-ripes  is  not  given  an  equitable  apportionment 
of  the  total  crop  as  against  a  handler,  or  producer,  who 
has  5%  tree-ripes,  where,  as  is  the  case  under  the  order, 
the  life  expectancy  in  storage  is  made  the  basis  of  allot- 
ments and  tree-ripes  have  a  storage  life  of  approximately 
thirty  days,  whereas  greens  will  keep  in  storage  for  as 
long  as   six  months. 

Appellee  says  (Appellee's  Supp.  Br.  p.  5)  that  it  ap- 
peared from  the  proffered  evidence  "that  appellants  in- 
tended to  establish  that  they  are  so  differently  situated 
from  other  handlers  that  similar  treatment  amounted  to 
discrimination  against  them."  This  statement  is  not  cor- 
rect. What  appellants  "intended  to  establish,"  and  the 
proffered  evidence  tends  to  prove,  is,  that  similar  treat- 
ment of  tree-ripe  and  green  lemons  is  unreasonable,  ar- 
bitrary and  unjust.  This  for  the  reason  that  their  widely 
variant  keeping-qualities  necessitate  a  differential  permit- 
ting marketing  of  larger  weekly  quantities  of  tree-ripes, 


ii/6icf.,  page  859. 
i^Ibid.,  page  553. 
^^Ibid.,  pages  443-445. 
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as  against  a  storage  base,  than  is  permitted  for  greens. 
In  the  absence  of  such  differential,  tree-ripes,  although 
just  as  good  in  quality  as  greens,  are  discriminated  against. 
It  certainly  needs  no  argument  to  prove  that  similar  treat- 
ment of  dissimilars  is  just  as  unreasonable  and  discrimina- 
tory as  is  dissimilar  treatment  of  similars. 

The  fact,  if  it  be  a  fact,  that  there  are  other  handlers 
and  producers  in  the  same  situation  as  defendants,  or  those 
of  defendants  handling  large  quantities  of  tree-ripes. ^'* 
does  not  justify  penalizing  producers  of  tree-ripes  and 
favoring  producers  of  greens. 

We  have  referred  to  this  evidence  in  connection  with 
our  discussion  of  the  validity  of  the  separate  defense 
because  by  offering  the  record  of  the  promulgation  hear- 
ing and  by  failing  to  interpose  an  appropriate  motion  or 
objection  in  the  nature  of  a  demurrer  to  the  evidence, 
the  government  impliedly  consented  to  the  trial  of  the 
constitutional  issues,  thereby  impliedly  conceding  the 
validity  of  the  separate  defense.  In  this  connection  the 
following  from  the  opinion  of  Chief  Justice  Hughes  for 
the  court  in  Borden's  Farm  Products  Co.  v.  Baldwin,^^ 
is  pertinent: 

"We  have  frequently  said,  especially  in  confisca- 
tion cases,  that  a  mere  general  allegation  of  repug- 
nance to  the  Fourteenth  Amendment  is  not  enough 
to  state  a  cause  of  action  to  restrain  the  enforcement 
of  a  statute  or  administrative  order  (citing  cases). 
But  in  determining  the  sufficiency  of  the  allegations 
of  the  complaint  we  cannot  fail  to  take  note  of  the 
nature  and  effect  of  the  legislative  action  which  is 
assailed." 


'^Defenclanl  filcndora  Co-opi  ralivr,  for  iiislancc.  liaiicllcs  approxinialely 
50%  to  6U%  tiL-c'-ripcs  atui  /(V//)/  silvers,  uliicli  aiv  practically  the  same  as 
irec-ripcs.      Ibid.,   pages   628-0. 

15293  U.  S.  191,  203;  79  L.  Ed.  281.  285. 


II. 

Evidence. 

Appellee  asserts  that  only  Chiila  Vista  has  attempted  to 
show  discrimination.  We  beg  to  differ.  It  is  true  that 
the  printed  record  of  the  testimony  does  not  show  that 
other  of  the  defendants  handle  a  large  percentage  of  tree- 
ripes,  but  there  is  evidence  to  that  eifect  in  the  record  of 
the  promulgation  hearing  with  respect  to  both  Glendora 
Co-Operative  and  La  Verne  Co-Operative. 

Glendora  Co-Operative  handles  50%  to  60%  tree-ripes 
and  light  silvers,  the  latter  being  practically  the  same  as 
tree-ripes.^® 

Of  the  lemons  handled  by  La  Verne  Co-Operative  from 
January  15  to  April  L5,  1940,  79.46%  were  tree-ripes 
and  light  silvers;  from  April  15  to  July  15,  60.93%.'' 
After  July  15  there  are  few  tree-ripes  in  storage  or  in 
the  market. 

So  far  as  the  evidence  shows  the  only  defendant  hand- 
ling less  than  50%  tree-ripes  and  light  silvers  is  the  Ven- 
tura association.'^  Appellee  is  perhaps  correct  in  saying 
that  Chula  Vista  is  the  only  defendant  (shown)  to  handle 
a  large  percentage  of  small  tree-ripes,  but  large  or  medium 
tree-ripes  will  not  keep  in  storage  any  longer  than  small 
tree-ripes. 

Appellee  asserts  (without  any  supporting  evidence)  that 
Mutual  Orange  Distributors  and  its  member  associations 
"reaped  the  benefits"  of  the  voluntary  proration  adopted 
by  California  Fruit  Growers  Exchange,  ''without  bearing 
any  of  its  burdens."  This  charge  has  repeatedly  been 
made  and  as  often  refuted.     For  instance,  Mr.  Teague, 


i^Transcript  of  evidence  at  promulgation  hearing,  pages  628-629. 
^11  bid.,  page  612. 
^^Ibid.,  page  553. 


president  of  the  Exchange,  when  asked  at  the  promulga- 
tion hearing  to  assume  that  "the  independents"  have  ehmi- 
nated  as  much  fruit  as  the  Exchange,  repHed,  "Well,  you 
just  can't  make  that  assumption.  They  just  don't  do  it.""*® 
But  Mr.  Teague  also  testified  that  for  the  past  15  years 
(prior  to  the  year  1940)  the  producers  marketing  through 
the  Exchange  eliminated  from  fresh  fruit  channels  an 
average  of  over  19%.^"  Again  he  testified,  "We  were 
only  obliged  to  eliminate  an  average  of  about  20%  over 
a  period  of  some  years. "^^  Exhibit  26  at  the  promulga- 
tion hearing^"  shows  that  elimination  by  the  associations 
marketing  through  Mutual  Orange  Distributors  (includ- 
ing defendants)  average  26%  for  the  seasons  1934-5  to 
1938-9  inclusive.  How  then,  can  it  be  said  that  "Mutual 
Orange  Distributors  and  its  member  associations  reaped 
the  benefits  of  proration  without  bearing  any  of  the  bur- 
dens"? The  inference  is  not  as  appellee  would  have  it 
(Appellee's  Supp.  Br.  p.  8),  that  the  steady  (sic)  annual 
increase  in  the  Mutual  Orange  Distributors'  percentage 
of  total  lemon  shipments^^  was  in  large  part,  or  at  all,  due 
to  any  artificial  advantage  accruing  to  its  members  by 
reason  of  the  voluntary  prorate.  Rather  it  may,  indeed 
must,  be  inferred  that  the  increase  was  due  to  Mutual 
Orange  Distributors  handling  a  larger  percentage  of  the 
total  crop.  More  producers  marketed  through  it  and  fewer 
through  the  Exchange,  or,  putting  it  dififerently,  it  handled 
a  larger  percentage  of  the  total  crop. 

Since  the  evidence  at  the  promulgation  hearing  proves 
that  Mutual  Orange  Distributors  and  its  member  associa- 
tions eliminated  at  least  as  much  as  the  Exchange  houses, 


i«/W(/.,  page  413. 
-^Ubid.,  pages  305-306. 
'^^Ibid.,   page  406. 
--Ibid.,   pages  1106  &  1108. 
23Record  288. 
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the  inference  which  appellee  advances  is  both  unjustifiable 
and  gratuitous. 

It  is  of  interest  to  note  that  Mr.  Teague  also  testified 
that  if  non-Exchange  handlers  eliminated  the  same  per- 
centage as  the  Exchange  (the  evidence  shows  that  de- 
fendants eliminated  a  larger  percentage)  "there  would  be 
no  need  of  a  prorate.  "^^ 

Appellee  says,  on  page  9  of  its  Supplemental  Brief,  that 
nothing  in  the  lemon  order  requires  appellants  to  ship  as 
fresh  fruit,  lemons  which  are  not  in  condition  for  mar- 
keting. It  is  true  that  the  order  does  not,  in  terms,  re- 
quire the  shipment  of  lemons  not  in  prime  condition,  but 
that  is  the  natural  effect  of  the  order. 

To  illustrate:  The  peak  of  lemon  production  is  in  the 
(so-called)  winter  months.  About  50  per  cent  of  the 
entire  season's  production  is  picked  during  the  four 
months  of  January,  February,  March  and  April.  On  the 
other  hand,  the  greatest  consuming  demand  is  ordinarily 
from  May  first  to  the  end  of  September.  During  the 
months  of  January  to  April,  inclusive,  the  picks  are  ordi- 
narily double  the  consumption.  One  of  the  functions  of 
storage  is  to  adjust  the  picks  and  hold  lemons  for  the 
greater  market  demand.^®  Lemons  normally  sell  at  con- 
siderably higher  prices  from  May  1st  to  September  SQth 
than  at  other  times.^®  Of  the  lemons  sent  to  by-products 
all  but  about  5%  are,  or  have  been  if  they  were  properly 
handled,  commercially  marketable  in  fresh  fruit  channels. 
In  other  words,  not  to  exceed  5%  ordinarily  would  be 
cullage.^"     It  is,  naturally,  the  aim  of  every   shipper   to 

^'iTranscript  of  evidence  at  promulgation  hearing,  page  413. 
25/b,Vi.,  pages  161-162. 
'^Hbid.,  page  162. 
27/6irf.,  page   197. 
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sell  the  largest  percentage  of  lemons  which  it  can  during 
the  times  of  highest  prices,  that  is,  from  May  1st  to  Sep- 
tember 30th."*  The  market  for  small-sized  lemons  in  sub- 
stantial quantities  is  limited  to  the  months  of  April,  May, 
June  and  July.  The  demand  for  300's  and  360's  is  more 
or  less  stable.""  There  is  a  great  difference  as  between 
market  areas  as  to  the  size  which  is  customarily  desired 
by  the  trade.  Certain  areas  want  all  300's  and  larger: 
others  360's  and  432's;  others  want  only  432's  and  490's; 
and  still  others  want  even  smaller.^" 

The  man  who  can  bring  his  lemons  to  a  large  size  in 
a  green  condition  has  a  distinct  advantage  over  producers 
who  cannot.^'  In  what  does  this  advantage  consist?  The 
answer  is  obvious.  Manifestly  it  is  to  the  advantage  of 
handlers  under  prorate  to  keep  their  lemons  in  storage 
for  as  long  as  possible  in  order  to  increase  the  storage 
base  against  which  allotments  are  made,  and  this  applies 
to  greens  as  well  as  to  tree-ripes  and  silvers,  but  tree- 
ripes  must  be  picked  before  they  decay  and  must  be 
shipped  within  shorter  time  after  picking. "''"  Since  the 
weekly  allotments  make  no  distinction  between  lemons  of 
diverse  keeping  qualities,  it  is  but  natural  that  tree-ripes 
(and  silvers)  should  be  held  for  as  long  as  possible  in 
storage  in  order  to  reduce  the  differential  in  allowable 
.shipments,  thus  reducing  by-products  elimination.  It  fol- 
lows that  handlers  having  a  large  percentage  of  tree-ripes 
must  either  ship  many  of  them  after  they  have  reached 
their  prime,  or  not  ship  them  at  all. 


^«//nrf.,  papcs  202-20.V 

-"Record  page  191. 

30Traiiscript  of  evidence  at  proimil.uatioii  luariiiL;.  pages  18<l-190. 

31/fcu/.,  page  211. 

i*2Mr.  Powell,  general  manager  of  llie  Exchange,  testified  thai  30  days  is 
a  Ijctter  lime  to  linld  irei-iipe^  than  an\  lunger  j)eri(»d :  iranscripl  of  evi- 
dence at  promulgation  hearing,  page  198. 
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Appellee  (Appellee's  Supp.  Br.  p.  13)  asserts  that  the 
disadvantage  resulting  to  producers  of  tree-tripes  by  rea- 
son of  insufficient  allotments  to  enable  shipment  of  all  of 
them  during  their  comparatively  short  storage  life  "is 
merely  a  reflection  of  what  they  would  suffer  in  a  free 
market."  Not  only  is  there  no  evidence  to  support  this 
assertion,  but  the  reverse  is  true. 

Appellee  admits  (Appellee's  Supp.  Br.  p.  14)  that  peak 
picks  of  tree-ripes  which  occur  early  in  the  season  must 
be  moved  to  market  without  delay,  but  it  says,  "in  a  year 
of  a  heavy  crop,  vast  (^ic)  quantities  of  these  lemons 
would  be  shipped  indiscriminately  (sic)  to  an  over-sup- 
plied market  with  what  would  necessarily  be  a  devastating 
effect  on  prices."  There  are  at  least  two  answers  to  this 
much-to-be-deprecated  disaster.  First:  There  is  not  a 
shred  of  evidence  to  show  that  at  any  time  in  the  past 
tree-ripes  have  been  shipped  in  vast  quantities,  or  that 
they  have  been  shipped  to  an  over-supplied  market,  or 
that  they  have  been  shipped  indiscriminately,  or  that  ship- 
ments of  tree-ripes  have  had  a  devastating  effect  on  prices. 
In  short,  the  horrendous  picture  painted  by  appellee  is 
made  out  of  whole  cloth.  The  second  answer  is  that  the 
government  in  conceding  the  disadvantage  of  tree-ripes, 
even  in  a  free  market,  has  reinforced  our  contention  that 
Order  No.  53  discriminates  against  producers  and  han- 
dlers of  tree-ripes  in  favor  of  producers  and  handlers  of 
greens.  True,  no  packer  handles  tree-ripes  or  greens  ex- 
clusively. But,  to  the  extent  that  they  handle  a  larger 
percentage  of  tree-ripes  than  other  packers,  they  are  dis- 
criminated against.  Since,  as  appellee  admits  (Appellee's 
Supp.  Br.  p.  13),  a  longer  period  of  time  will  elapse  be- 
fore greens  deteriorate  in  storage  than  is  the  case  with 
tree-ripes.  the  application  of  identical  allotments  to  tree- 
ripes  and  greens  permits  handlers  with  a  large  percentage 
of  greens  in  storage  to  ship — not  only  more  lemons — but 
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more  tree-ripes,  against  a  storage  base,  than  can  be 
shipped  by  the  handler  with  a  large  percentage  of  tree- 
ripes  in  storage.  This  is  illustrated  by  the  hypothetical 
example  given  on  pages  19  and  20  of  our  Supplemental 
Brief. 

Appellee  says  that  this  example  is  "wholly  unrealistic" 
(Appellee's  Supp,  Br.  p.  15).  The  example,  of  course, 
was  merely  illustrative.  The  criticism  is  hypocritical.  In 
the  first  place,  we  are  entitled  to  assume  a  storage  life  of 
six  months  for  greens,  because  the  prorate  allotments  are 
based  upon  the  estimated  storage  life,  not  on  the  time 
when  the  lemons  are  in  prime  condition  for  marketing. 
Perhaps  we  should  take  a  maximum  of  six  weeks  for  tree- 
ripes,  although  their  average  life  is  nearer  thirty  days. 
If,  however,  we  take  one  and  a  half  months  for  tree- 
ripes  as  against  six  months  for  greens,  the  differential 
is  but  little  less. 

The  counter  hypothesis  stated  by  appellee  (Appellee's 
Supp.  Br.  p.  16)  is  of  no  value  as  an  illustration,  since  it 
assumes  that  the  five  carloads  of  tree-ripes  which  serve 
as  a  storage  base  for  allotments  will  themselves  be  shipped 
to  the  extent  of  three  and  three-fourths  carloads.  This  is 
a  false  assumption,  because  if  any  j^art  of  the  lemons  con- 
stituting the  storage  base  are  shipped,  the  storage  base 
is  proportionately  decreased.  A  handler  cannot  have  lemons 
in  storage  to  be  counted  as  a  base  for  allotment  if  he  has 
already  shipped  them,  and  the  storage  count  is  made  every 
two  weeks. *^ 

Let  us  take  another  example  based  on  proffered  evi- 
dence: Defendant  Glendora  Co-Operative  handles  S0% 
to  C)07c  tree-ripes  and  light  silvers,  the  latter  being  prac- 


33Record,  page  40. 
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tically  the  same  as  tree-ripes.^^  Defendant  Ventura  Orange 
&  Xemon  Association  handles  less  than  5%.^^  Both  are 
defendants,  but  may  nevertheless  be  taken  as  examples, 
the  one  of  a  district  where  the  percentage  of  tree-ripes  is 
large,  the  other  where  it  is  not.  There  is — there  can  be — 
no  escape  from  the  conclusion  that  the  Ventura  associa- 
tion can  ship  substantially  more  lemons  as  against  an 
equal  number  of  cars  in  storage  than  can  Glendora.  Even 
if  we  take  the  minimum  advisable  storage  suggested  by 
appellee  (Note  9,  Appellee's  Supp.  Br.  p.  15)  of  three 
months,  and  the  maximum  advisable  time  which  Mr. 
Powell  of  the  Exchange  gave  for  tree-ripes  (30  days),^^ 
we  have  a  result  which  is  palpably  unfair,  for,  as  against 
an  equal  number  of  lemons  in  storage,  the  Ventura  asso- 
ciation has  95%  of  greens  which  are  included  in  its  bi- 
weekly count,  and  only  5%  tree-ripes,  whereas  Glendora 
has  50%  of  each  (counting  light  silvers  as  tree-ripes)." 
Under  this  example  the  Ventura  association  can  ship  45% 
more  lemons  against  its  base  than  can  Glendora  Co- 
Operative.^^  If  we  use  six  months  as  the  storage  life  for 
greens  and  30  days  for  tree-ripes,  the  differential  in  favor 
of  greens  is  better  than  70%. 

Appellee  says  (Appellee's  Supp.  Br.  p.  18)  that  if  a  hand- 
ler has  a  large  proportion  of  tree-ripes  and  his  allotments 
are  too  small  to  enable  him  to  dispose  of  a  substantial 
quantity  during  the  peak  period  of  demand,  the  borrow- 
ing provisions  of  the  Order  may  be  resorted  to.^^     Also 


3-lTranscript   of   evidence,   promulgation  hearing,  pages  628-629. 

35/6tcf.,  page  553. 

30/6 jrf.,  page  198. 

37\Vhile  the  testimony  is  that  Glendora  has  50%  to  60%  of  tree-ripes 
and  light  silvers,  we  lake  the  smaller  percentage  for  purposes  of  this 
example. 

38For  convenience  we  count  4  weeks  to  a  month. 

3»0rder,  Section  953.4(h). 
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that  the  provision  for  over-shipments^"  will  offer  some 
relief.  These  provisions  furnish  no  relief  or  substantial 
relief.  Under  the  borrowing  section  the  borrower  must 
pay  back  his  borrowings  during  the  same  season.  It  is 
not  to  be  supposed  that  the  lender  will  accept  in  return 
for  lemons  loaned,  lemons  which  are  inferior  or  have  a 
shorter  storage  life  than  those  loaned.  Hence,  the  bor- 
rower would  merely  borrow  from  Peter  to  pay  Paul. 
Neither  does  a  ten  per  cent,  or  one  carload,  overshipment 
in  one  week,  which  must  be  deducted  from  the  following 
week's  shipments,  help  any,  as  is  self-evident. 

Tf  tree-ripes  are  borrowed  (we  are  not  here  concerned 
with  borrowings  of  greens),  then  the  borrower  must  re- 
turn tree-ripes  and  he  has  gained  nothing,  or  he  must 
return  silvers  or  greens,  in  which  event  he  is  worse  off 
than  as  though  he  had  not  borrowed  at  all.  This  thought 
was  picturesquely  stated  by  Mr.  Nicholas,  an  Exchange 
grower,  who  testified  at  the  Promulgation  Hearing,  as 
follows : 

"Now,  there  is  provision,  1  am  aware,  for  bor- 
rowing prorate,  but  from  our  experience  in  the  Red- 
lands-Highland  house,  it  is  awfully  easy  to  borrow 
and  it  is  practically  impossible  to  pay  back,  when  you 
have  a  prorate  of  a  part  of  a  car,  don't  even  have  a 
whole  car  to  pay  back,  so  it  is  worse  than  the  man 
who  gets  into  the  hands  of  the  loan  sharks,  because 
you  just  can't  ])ay  back  what  you  borrow.'"*' 

Appellee  says  (Appellee's  Sup]).  Br.  p.  22) : 

"What  really  hurts  the  appellants  is  that  under 
proration  they  are  compelled  to  bear  a  fair  share  of 
the  burden  of  any  annual  surplus  of  lemons,  a  load 


40Ordcr,   Section  953.4 (f). 
*Ubid..  pages  861-862. 
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which  has  hitherto  been  carried  by  the  members  of 
the  Exchange  alone."     (Emphasis  added.) 

This  bit  of  special  pleading  for  the  Exchange  would 
be  understandable  if  it  had  been  voiced  by  that  organiza- 
tion, but  its  adoption  by  counsel  for  appellee  is  surprising 
in  the  face  of  profferred  evidence  hereinbefore  referred 
to,  proving  it  false. 

Mutual  Orange  Distributors  handles  about  8%  of  the 
total  lemon  shipments  [Record  p.  160].  During  the  period 
from  June  1  to  November  1,  1941,  while  the  Order  was 
in  effect,  the  industry  shipped  in  interstate  commerce 
10,295.02  cars  [Record  p.  264].  Under  the  Order, 
Mutual  Orange  Distributors  was  permitted  to  ship  dur- 
ing this  period  505.63  cars,  or  4.9%  [Record  p.  264]. 
During  the  corresponding  period  in  the  year  1940,  it 
shipped  in  interstate  commerce  615  cars  out  of  a  Cali- 
fornia total  of  8217,  or  7.48%  [Record  pp.  176,  289]. 
As  a  result  of  proration,  therefore,  the  percentage  of 
Mutual  Orange  Distributors  as  against  total  California 
shipments  was  65%  less.  From  June  1  to  November  1, 
1941,  the  industry  shipped  in  interstate  commerce  10,295 
cars,  while  in  the  corresponding  period  of  1940  it  shipped 
8183  cars,  or  an  increase  of  more  than  25%.  [Record 
257] ;  yet  during  the  same  period  Mutual  Orange  Dis- 
tributors was  allowed  to  ship  only  505.65  cars  [Record 
p.  264]  as  against  615  cars  in  the  corresponding  period 
of  1940  [Record  p.  289],  or  a  reduction  of  17.8%.  The 
figures  set  forth  on  page  9  of  Appellee's  Supplemental 
Brief  show  that  the  1940-1941  crop  was  about  50%, 
higher  than  the  1939-1940  crop,  but  Chula  Vista's  stor- 
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age  rose  from  an  average  of  6193  boxes  for  the  period 
from  1935  to  1940  inclusive,  as  of  September  1st,  to 
53.150  boxes  on  September  1,  1941,  or  almost  nine  times 
as  much.  Surel}^  this  result  is  inequitable,  unreasonable 
and  unnecessary. 

The  proffered  evidence  should  be  tested  by  the  same 
rules  that  apply  to  a  motion  for  a  directed  verdict  or  a 
judgment  n.o.v.  under  Rule  50  of  the  Rules  of  Federal 
Procedure,  or  a  motion  for  involuntary  dismissal  under 
Rule  41(b).  This  being  so,  all  facts  that  the  defendants' 
evidence  reasonably  tends  to  prove  and  all  inferences  that 
reasonably  may  be  drawn  therefrom  must  be  resolved  in 
favor  of  defendants.  See,  Nielsen  v.  Richman  (C.  C.  A. 
8-1940),  114  Fed.  (2d)  343,  and  other  cases  cited  in  the 
appendix  hereto. 

Appellee  discusses  the  evidence  as  though  the  cases  were 
heard  on  the  merits  in  the  court  below  and  findings  made 
adverse  to  appellants.  Had  this  been  done,  appellee  would 
have  been  entitled  to  rely  on  the  evidence  which  supported 
the  findings  and  every  reasonable  inference  to  be  drawn 
therefrom.  The  sole  question  here,  however,  is  whether 
the  proffered  evidence  tends  to  make  a  prima  facie  case. 
Contrary  to  the  rule  stated  in  the  Nielsen  case  and  other 
cases  cited  on  this  point  in  the  appendix,  appellee  bases 
its  argument  largely  on  erroneous  inferences  against  de- 
fendants. 

We  have  pointed  out  some  instances  of  false  inferences 
in  Appellee's  Supplemental  Brief.  Space  does  not  permit 
of  our  pointing  out  all.  Concluding  the  discussion  of  the 
evidence,  suffice  it  to  say  that  other  arguments  advanced 
by  appellee  are  either  in  answer  to  assumed  contentions 
which  we  have  not  made,  or  are  answered  in  our  previous 
briefs. 
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III. 

Applicable   Legal   Principles   Relating   to   Appellants* 

Claim  of  Discrimination. 

This  point  is  covered  in  our  Supplemental  Brief  and 
the  Government  advances  nothing  which  requires  further 
discussion. 

On  page  28  of  Appellee's  Supplemental  Brief  it  is  said: 
"The  lemon  order  applies  the  equitable  principle  that  all 
handlers  shall  share  in  the  burden  of  any  surplus  lemon 
crop.  It  has  sought  to  distribute  that  burden  evenly." 
From  what  has  been  said  under  Points  I  and  II  herein, 
it  clearly  appears  that  the  reverse  is  true.  The  lemon 
order  does  not  apply  the  equitable  principle  referred  to, 
and  it  has  neither  sought  to,  nor  does  it  in  fact,  distribute 
the  burden  evenly. 

IV. 

The  District  Court  Erred  in  Excluding  Proffered 

Evidence. 

Appellee  refers  to  cases  arising  under  the  Emergency 
Price  Control  Act  (Appellee's  Supp.  Br.  p.  30  et  scq.).  In 
this  connection  see  Scripps-Howard  Radio  v.  Federal 
Communications  Commission j  from  which  we  quote  in 
the  appendix.  See,  also,  quotation  in  the  appendix  from 
the  report  of  the  Attorney  General's  Committee  on  Ad- 
ministrative Procedure  (1941). 

Appellee  refers  to  the  federal  order  regulating  the 
handhng  of  oranges  (Appellee's  Supp.  Br.  p.  29).  While 
the  orange  order  is  generally  similar  to  the  lemon  order, 
the  method  prescribed  for  arriving  at  allotments  is  dif- 
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ferent  and  there  is  no  such  discrimination  under  the 
orange  order  as  exists  with  respect  to  lemons,  because 
there  are  no  problems  as  between  tree-ripes  and  greens 
in  the  orange  industry. 

Assuming,  without  admitting,  that  difficult  problems  of 
administration  would  exist  if  a  differential  in  lemons 
were  allowed  as  between  tree-ripes  and  greens,  yet  those 
difficulties,  if  in  fact  there  are  any,  do  not  justify  an 
unreasonable  and  inequitable  order,  or  discrimination 
which  deprives  producers  and  handlers  of  tree-ripes  of 
their  property  in  violation  of  the  Fifth  Amendment.  In 
this  connection  the  following  from  the  opinion  of  Chief 
Justice  Hughes  for  the  court,  in  Borden's  Farm  Products 
Co.  V.  Baldwin ^^  is  in  point: 

"Respondents'  counsel,  referring  to  the  difficulties 
of  price  regulation,  say  that  'Apparently  the  fixing  of 
prices  by  Government  discovered  as  many  troubles 
as  were  loosed  from  Pandora's  box.'  This  com- 
plexity of  problems,  however,  makes  it  the  more 
imperative  that  the  court  in  discharging  its  duty,  in 
sustaining  governmental  authority  within  its  sphere 
and  in  enforcing  individual  rights,  shall  not  proceed 
upon  false  assumptions." 

We  find  nothing  further  on  this  point  in  Appellee's 
Supplemental  Brief  which  is  ncH  covered  by  our  .Sui)ple- 
mental   Brief. 


^2293  U.  vS.  194,  210-211  :  35  S.  Ct.  1S7;  79  I,.  Ed.  281-289. 
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Conclusion. 

The  judgments  in  these  cases  should  be  reversed  and 
the  cases  remanded  to  the  District  Court  with  directions 
to  take  evidence  and  make  findings  of  fact  in  accordance 
with  Rule  52  of  the  Rules  of  Civil  Procedure. 

Respectfully  submitted, 

Guy  Richards  Crump, 

A ttorney  for  Appellants. 


APPENDIX. 

All  Facts  That  the  Evidence  Reasonably  Tends  to 
Prove  and  All  Inferences  That  Reasonably  May 
Be  Drav^ni  Therefrom  Must  Be  Resolved  in  Favor 
of  Defendants. 

The  test  is  the  same  as  that  involved  on  a  motion  for 
directed  verdict,  or  a  judgment  n.o.v.  under  Rule  50  of 
the  Federal  Rules  of  Procedure,  or  a  motion  for  invol- 
untary dismissal  under  Rule  41  (b)  of  the  same  rules. 
This  was  expressly  held  with  respect  to  a  motion  for 
directed  verdict  in  iWiclscii  v.  Richman  (C.  C.  A.  8 — 
1940).  114  Fed.  (2d)  343,  345,  where  the  court  says: 

"All  facts  that  the  plaintiff's  evidence  reasonably 
tends  to  prove,  and  all  inferences  that  reasonably  may 
be  drawn  therefrom,  must  be  resolved  in  her  favor." 
(Emphasis  added.) 

The  rule  is  the  same  upon  a  judgment  n.o.v  under 
Rule  50  of  the  Rules  of  Federal  Procedure.  In  Dicker- 
son  V.  Franklin  Nat.  Ins.  Co.  of  Neiv  York,  N.  Y.  (C.  C. 
A.  4—1942),  130  Fed.   (2d)  35,  ^7,  the  court  said: 

"On  motion  for  directed  verdict  this  evidence  was 
to  be  taken  in  the  light  most  favorable  to  plaintiff 
and  all  conflicts  were  to  be  resolved  in  his  favor.  The 
motion  for  directed  verdict  on  this  ground  was,  there- 
fore, properly  denied ;  and  the  motion  for  judgment 
n.  o.  v.  on  the  same  ground  stands  in  no  better  case. 
See  Rule  50  (b)  of  the  Rules  of  Civil  Procedure,  28 
U.  S.  C.  A.  following  section  723c,  and  Aetna  Casu- 
alty &:  Surety  Co.  v.  Yeatts,  4  Cir..  122  F.  (2d) 
350." 
See  also: 

Hornin  v.  Montgonierv  Ward  fr  Co.  (C.  C.  A.  3), 
120  Fed.   (2d)   500^  502. 


upon  a  motion  to  dismiss  under  Rule  41  (b)  of  the 
Rules  of  Federal  Procedure,  the  court  stated  in  Federal 
Deposit  his.  Corporation  v.  Mason  (C.  C.  A.  3),  115 
Fed.  (2d)  548,  551,  that  the  court 

"must  view  the  evidence  and  all  inferences  reason- 
ably to  be  drawn  therefrom  in  the  light  most  favor- 
able to  the  plaintiff." 

To  the  same  effect  see: 

Shaw  V.  Mo.  Pac.  R.  Co.   (D.  C.   Western  Dist. 
La.,  Monroe  Div.),  36  Fed.  .Sup.  651. 

The  same  rule  o"btains  in  California. 

Mastrangelo  v.  West  Side  U.  H.  School  Dist.,  2 
Cal.    (2d)    540,   544, 

where  the  court  stated: 

"A  non-suit  should  be  granted  only  when,  accept- 
ing the  full  force  of  the  evidence  adduced,  together 
with  every  reasonable  inference  favorable  to  the  plain- 
tiff, which  may  be  drawn  therefrom,  and  excluding 
all  evidence  in  conflict  therewith,  it  still  appears  that 
the  law  precludes  the  plaintiff  from  recovering  a  judg- 
ment under  such  circumstances." 

To  the  same  effect,  see: 

Archer  v.  City  of  Los  Angeles,  19  Cal.   (2d)   19, 
23; 

Kersten  v.  Young,  52  Cal.  App.   (2d)   1,  7; 

Turner  v.  Lischner,  52  Cal.  App.   (2d)  27?>,  278. 


Additional  Authorities  on  Point  IV. 

In  Scripps-Hozvard  Radio  v.  Federal  Cornmuuications 
Commisdon,  316  U.  S.  4,  16-17;  62  Sup.  Ct.  875;  86  L. 
Ed.  1229,  1237-1238,  Mr.  Justice  Frankfurter,  speaking 
for  the  court,  said: 

"Judged  by  its  own  terms,  its  history,  and  the 
practice  under  it,  the  Communications  Act  of  1934 
affords  no  warrant  for  depriving  the  Court  of  Ap- 
peals of  the  conventional  power  of  an  appellate  court 
to  stay  the  enforcement  of  an  order  pending  the  de- 
termination of  an  appeal  challenging  its  validity.  In- 
direct light  is  sometimes  cast  upon  legislation  by  pro- 
visions dealing  with  the  same  problem  in  related  en- 
actments. No  such  light  is  shed  here.  The  numerous 
laws  in  which  Congress  has  established  administra- 
tive agencies  for  the  exercise  of  its  regulatory  powers 
do  not  disclose  any  general  legislative  policy  regard- 
ing the  power  to  stay  administrative  orders  pending 
review.  Some  statutes  are  wholly  silent;  some  turn 
a  court  review  into  an  automatic  stay;  some  pro- 
vide that  the  commencement  of  a  suit  shall  not 
operate  as  a  stay  unless  the  court  specifically  so  pro- 
vides; some  authorize  the  reviewing  court  to  grant 
a  stay  where  necessary.  Significantly,  the  recent 
Emergency  Price  Control  Act  of  (January  30)  1942 
(56  Stat,  at  L.  23,  chap.  26,  50  USCA  Appx.  Sees. 
901  et  scq.)  explicitly  denies  the  power  of  the  review- 
ing court  to  enjoin  enforcement  of  the  administrative 
orders. 

The  various  enactments  in  which  the  staying  power 
is  made  explicit,  as  well  as  the  statutes  that  are  silent 
about  it.  afford  debating  points  but  no  reliable  aids 
in  construing  the  Act  before  us.  One  thing  is  clear. 
Where  Congress  wished  to  deprive  the  courts  of  this 


historic  power,  it  knew  how  to  use  apt  words — only 
once  has  it  done  so  and  in  a  statute  born  of  the 
exigencies  of  war. 

We  conclude  that  Congress  by  Sec.  402(b)  of  the 
Communications  Act  of  1934  has  not  deprived  the 
Court  of  Appeals  of  the  power  to  stay —  a  power  as 
old  as  the  judicial  system  of  the  nation.  We  do  not 
of  course  go  beyond  the  question  put  to  us.  We 
merely  recognize  the  existence  of  the  power  to  grant 
a  stay.  We  are  not  concerned  here  with  the  criteria 
which  should  govern  the  Court  in  exercising  that 
power.  Nor  do  we  in  any  way  imply  that  a  stay 
would  or  would  not  be  warranted  upon  the  showing 
made  by  the  appellants  in  this  case." 

It  will  be  noted  that  in  this  case  the  Supreme  Court 
points  out  that  the  Emergency  Price  Control  Act  of  1942 
explicitly  denies  the  power  of  the  reviewing  court  to 
enjoin  enforcement  of  the  administrative  orders,  and  the 
court  holds  that  in  the  absence  of  such  explicit  denial  of 
power  (86  L.  Ed.  1234)  as  part  of  its  traditional  equip- 
ment for  the  administration  of  justice  a  Federal  court 
can  stay  the  enforcement  of  a  judgment  pending  the  out- 
come of  an  appeal.  "The  search  for  significance  in  the 
silence  of  Congress",  the  court  says  (86  L.  E.  at  p.  1235) 
"is  too  often  the  pursuit  of  a  mirage.  *  *  ^  ^i^  denial 
of  such  power  is  not  to  be  inferred  merely  because  Con- 
gress failed  specifically  to  repeat  the  general  grant  of 
auxiliary  powers  to  the  federal  courts." 

The  Scripps-Howard  case  was  before  the  Supreme 
Court  on  certificate  from  the  United  States  Court  of  Ap- 


peals  for  the  District  of  Columbia  for  opinion  on  the 
question  whether  an  order  of  the  Federal  Communications 
Commission  could  be  stayed  i)ending  determination  of  an 
appeal  therefrom.  This  case  supi)orts  what  was  said  on 
page  5  of  Appellants'  Reply  Brief  with  respect  to  cases 
cited  on  page  16  of  Appellee's  Brief. 

In  its  Report  of  Administrative  Procedure  in  Govern- 
ment Agencies  (Document  No.  8,  77th  Congress,  First 
Session)  the  Attorney  General's  Committee  on  Adminis- 
trative Procedure,  in  discussing  enforcement  proceedings, 
says  that  administrative  orders  become  effectively  binding 
only  when  judicially  enforced  and  a  prerequisite  condition 
of  judicial  enforcement  is  the  court's  determination  that 
the  order  was  properly  made  within  the  scope  of  the 
agency's  legal  authority.  In  other  words,  before  enforc- 
ing an  administrative  order,  it  is  essential  that  the  court 
first  determine  that  the  order  was  within  the  scope  of  the 
agency's  legal  authority.  We  quote  from  page  82  of  the 
report  published  by  the  United  States  Government  Print- 
ing Office  in  1941 : 

"Statutes  creating  administrative  tribunals  gen- 
erally provide  methods  by  which  their  determination 
may  be  judicially  reviewed.  In  this  way,  a  number 
of  methods  have  been  established :  First  is  the  case 
in  which  the  administrative  order  is  not  self-operative 
and  suit  for  enforcement  must  be  brought  by  the 
agency.  For  example,  prior  to  1906,  no  sanction  was 
provided  for  securing  obedience  to  orders  of  the  In- 
terstate Commerce  Commission  other  than  a  suit  bv 


the  Commission  to  compel  obedience.  The  same  was 
true  of  the  Federal  Trade  Commission  Act  until  1938 
and  is  true  today  of  the  National  Labor  Relations 
Act.  The  statutes  differ  as  to  the  weight  to  be  at- 
tached to  the  administrative  findings,  the  courts  in 
which  enforcement  is  to  be  sought  and  the  process  by 
which  judicial  aid  is  to  be  invoked.  These  matters 
will  be  discussed  below.  The  point  here  is  that  by 
this  method,  administrative  orders  become  effectively 
binding  only  when  judicially  enforced  and  a  prerequi- 
site condition  of  judicial  enforcement  is  the  court's 
determination  that  the  order  ivas  properly  made  with- 
in the  scope  of  the  agency's  legal  authority.''  (Em- 
phasis ours.) 
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In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

July  Term,  1941 

Be  It  Remembered,  That  on  the  18th  day  of  Sep- 
tember, 1941,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, a  Complaint  in  words  and  figures  as  follows, 
to  wit:  [1*] 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civil  854 

CHINOOK  INVESTMENT  COMPANY, 

Plaintife, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Comes  now  the  Plaintiff  and  for  its  first  cause  of 
action  against  the  defendant  alleges  as  follows: 

I. 

That  at  all  times  mentioned  herein,  the  Plaintiff, 
Chinook  Investment  Company,  was  a  corporation 
organized  and  existing  imder  and  by  virtue  of  the 
laws  of  the  State  of  Oregon,  with  its  principal  of- 
fice in  the  City  of  Portland,  in  the  County  of  Mult- 
nomah, in  the  said  State. 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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II. 

That  Defendant,  United  States  of  America,  is  a 
sovereign  State,  free  and  independent. 

III. 
On  or  before  March  15,  1937,  Plaintiff  executed 
and  filed  with  the  Collector  of  Internal  Revenue, 
for  the  District  of  Oregon,  an  income  tax  return 
for  the  year  1936,  and  paid  the  tax  of  $4,071.89 
thereon,  erroneously  shown  due  in  four  equal  in- 
stallments, on  March  15,  June  15,  September  15  and 
December  15,  1937. 

IV. 

That  subsequently  thereto,  on  or  about  June  29, 
1939,  Plaintiff  filed  claim  for  refund  of  the  said 
sum  with  interest,  which  claim  was  disallowed  on 
September  20,  1939,  by  the  Internal  Revenue  Com- 
missioner. 

V. 
That    Plaintiff's   gross   income    for   the    taxable 
year  1936  was  as  follows: 

Rents    $11,728.21 

Dividends    27,145.09 

[2] 
Loss  on  sale  of  stock  and  bonds 43,535.02 

Gross  Income  Loss  for  Year $  4,661.72 

VI. 

That  plaintiff's  allowable  deductions  for  the  tax- 
able year  aggregated  $14,331.45,  making  a  total  net 
loss  of  $19,493.17. 
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VII. 

That  plaintiff's  surplus  was  reduced  in  the  said 
taxable  year  from  $252,644.95  to  $225,709.31  as  a 
result  of  its  operations,  a  reduction  of  $26,935.64. 

VIII. 

That  the  Commissioner  of  Internal  Revenue  er- 
roneously took  into  account  only  $2,000.00  of  the 
losses  incurred  by  plaintiff  from  the  sale  of  bonds 
in  the  taxable  year  1936,  and  erroneously  computed 
an  undistributed  profits  tax  of  $4,071.89,  and  errone- 
ously assessed  the  same  against  plaintiff,  although 
plaintiff  had  no  profits  in  said  taxable  year,  dis- 
tributed or  otherwise,  but,  on  the  contrary,  suffered 
a  loss  as  set  forth  above. 

IX. 

That  losses  on  sales  of  stocks  and  bonds  are  de- 
ductible in  determining  net  income  of  the  plaintiff, 
in  that  Section  117  of  the  Revenue  Act,  fixing  a 
limitation  of  $2,000.00,  is  inapi3licable  to  a  corpora- 
tion or  this  plaintiff,  and  is  not  a  limitation  on  Sec- 
tion 14  of  the  Revenue  Act  of  1936,  imposing  surtax 
on  undistributed  profits. 

X. 

That  the  provisions  of  Section  14  of  the  Revenue 
Act  of  1936  violate  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  in  that  it  sets  up 
an  arbitrary  basis  of  incidence  as  applied  to  the 
plaintiff  by  taxing  as  undistributed  net  income  an 
amount  which  is  actually  nonexistent  as  income  of 
any  character  whatever. 
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XI. 

That  the  provisions  of  Section  14  of  the  Revenue 
Act  of  1936  violate  Article  9  of  the  Constitution  of 
the  United  States  in  that  they  impose  a  tax,  not  on 
the  [3]  receipt  of  net  income,  but  on  its  nondis- 
])Osition,  thus  constituting  a  direct  tax,  without  ap- 
portionment, on  the  unspent  portion  of  corporate 
money. 

XII. 

That  the  provisions  of  Section  14  of  the  Revenue 
Act  of  1936  violate  the  Tenth  Amendment  to  the 
Constitution  of  the  United  States  in  that  they  at- 
tempt to  regulate  the  internal  affairs  of  corpora- 
tions created  by  the  States  and  constitute  the  exer- 
cise of  powers  not  delegated  to  Congress. 

(II.)  . 

And  plaintiff,  for  its  second  cause  of  action 
against  the  defendant,  alleges  as  follows: 

XIIL 

Plaintiif  realleges  the  matters  and  things  in 
Paragraphs  I  and  II  above  set  out  and  incorporates 
the  same  by  reference  in  this  its  second  cause  of 
action. 

XIV. 

That  on  or  before  March  15,  1938,  plaintiff  ex- 
ecuted and  filed  with  the  Collector  of  Internal  Rev- 
enue for  the  District  of  Oregon  an  income  tax  re- 
turn for  the  year  1937  and  paid  the  tax  of  $363.62 
erroneously  shown  due  thereon. 
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XV. 

That  the  Commissioner  of  Internal  Revenue 
thereafter  assessed  a  deficiency  in  the  sum  of 
14,908.06  for  the  said  taxable  year  against  plaintiff, 
and  plaintiff  on  or  about  December  2,  1939,  paid  the 
same  together  with  interest  thereon  in  the  sum  of 
$508.36,  a  total  of  $5,416.42. 

XVI. 

That  subsequently  thereto  on  or  about  March  15, 
1940,  plaintiff  filed  claim  for  refund  of  the  sum  of 
$5,271.68  of  the  said  sum,  plus  interest,  and  the  said 
claim  was  disallowed  on  or  about  April  1,  1941,  by 
the  Collector  of  Internal  Revenue. 

XVII. 

That  plaintiff's  gross  income  for  the  taxable  year 
1937  was  as  follows: 

Interest    $      180.00 

Rents    18,418.91 

[4] 

Dividends    25,188.70 

Loss  on  sale  of  bonds (20,652.79) 

Gross  Income  $23,134.82 

XVIII. 

That  plaintiff's  surplus  was  reduced  in  the  said 
able  year  1937  aggregated  $22,041.33  and  plaintiff 
was  entitled  to  a  dividends-received  credit  of 
$21,557.01. 

XIX. 

That  plaintiff's  surplus  was  reduced  in  the  said 
taxable  year  from  $225,709.31  to  $208,899.19,  a  re- 
duction of  $16,810.12,  as  a  result  of  its  operations. 
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XX. 

That  the  Commissioner  of  Internal  Revenue  er- 
roneously took  into  account  only  $2,000.00  of  the 
losses  incurred  by  Plaintiff  from  the  sale  of  bonds 
in  the  taxable  year  1937,  and  erroneously  computed 
an  Undistributed  Profits  tax  of  $1,086.60,  and  er- 
roneously assessed  the  same  against  plaintiff,  al- 
though plaintiff  had  no  profits  subject  to  taxation 
in  the  said  taxable  year,  distributed  or  otherwise. 

XXI. 

That  the  Commissioner  of  Internal  Revenue  er- 
roneously took  into  account  only  $2,000.00  of  the 
losses  incurred  by  plaintiff  from  the  sale  of  bonds 
in  the  taxable  year  1937  and  erroneously  computed 
a  personal  holding  company  tax,  and  erroneously 
assessed  the  same  against  plaintiff,  although  plain- 
tiff had  no  taxable  income  in  the  said  taxable  year 
and  was  not  a  personal  holding  company  for  the 
reason  that  rents  constituted  more  than  50  per  cent 
of  its  gross  income. 

XXII. 

That  plaintiff  realleges  the  matters  and  things 
in  Paragraphs  IX,  X,  XI  and  XII  of  this  its  com- 
plaint, and  incorporates  the  same  by  reference  in 
this,  its  second  cause  of  action. 

XXIII. 

That  no  part  of  the  aforesaid  taxes  for  the  tax- 
able years  1936  and  1937,  or  the  interest  thereon, 
has  been  refunded  to  plaintiff,  but  the  said  taxes 
and  interest  are  wrongfully  withheld  from  plain- 
tiff. [5] 
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XXIV. 

That  the  amount  involved  in  this  controversy  does 
not  exceed  the  sum  or  value  of  $10,000.00. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  $9,343.57,  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  dates  of  payment,  for  plaintiff's  costs  and 
disbursements  herein,  and  for  such  other  or  further 
relief  as  is  just  and  equitable  to  be  awarded  to 
plaintiff  in  this  proceeding. 

ROBT.  T.  JACOB, 

Attorney  for  Plaintiff 
917  Public  Service  Building 
Portland,  Oregon 
ATwater  9401 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Robert  S.  Parrell,  being  first  duly  sworn,  de- 
pose and  say  that  I  am  the  President  of  the  Chinook 
Investment  Company,  plaintiff  in  the  above  entitled 
cause;  and  that  the  foregoing  complaint  is  true  as 
I  verily  believe. 

ROBERT  S.  FARRELL 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  September,  1941. 

[Seal]  RENEE  FRITSCH 

Notary  Public  for  Oregon. 

My  Commission  expires  2/5/45. 

[Endorsed]:  Filed  September  18,  1941.  [6] 
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And  Afterwards,  to  wit,  on  the  29th  day  of  De- 
cember, 1941,  there  was  dnly  Filed  in  said  Court,  an 
Answer,  in  woi'ds  and  figures  as  follows,  to  wit:  [7] 

[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant  by  Carl  C.  Donaugh, 
United  States  Attorney,  and  C.  Laird  McKenna, 
Assistant  United  States  Attorney  for  the  District 
of  Oregon,  its  attorneys,  and  in  answer  to  plaintiff's 
complaint  filed  in  the  above-entitled  action,  admits, 
denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  of  paragraphs  I,  II,  IV, 
XV  and  XXIV  of  the  complaint. 

II. 

Admits  the  allegations  of  paragra])h  III  of  the 
complaint  except  the  dates  therein.  Admits,  how- 
ever, that  plaintiff's  1986  return  was  filed  on  March 
1,  1937,  and  that  the  installments  of  tax  alleged 
were  paid  on  March  18,  June  12,  September  14,  and 
December  3,  1937,  res])ectively. 

III. 

Denies  the  allegations  of  ])aragra])h  V  of  the  com- 
plaint. Admits,  howevei*,  that  plaintiff  reported  on 
its  1936  Corporation  Income  and  Excess  Profits  Tax 
Return  (Form  1120)  income  from  rents  of  $11,- 
725.21  and  from  dividends  of  $27,145.09  as  alleged, 
and  that  it  reported  a  capital  net  [8]  loss  of  $38,- 
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487.49,  alleged  to  have  been  sustained  on  the  sale 
of  Chinook  Investment  Company  stocks  and  bonds, 
of  which  amount  it  deducted  |2,000,  pursuant  to  the 
provisions  of  Section  117  (d)  of  the  Revenue  Act 
of  1936. 

IV. 
Denies  the  allegations  of  paragraph  VI  of  the 
complaint.     Admits,    however,    that    plaintiffs    re- 
ported and  claimed  total  deductions  of  |14,331.45 
claimed  for  the  year  1936. 

V. 

Denies  the  allegations  of  paragraph  VII  of  the 
complaint.  Admits,  however,  that  plaintiffs  re- 
ported a  surplus  of  $232,644.95  for  the  year  1936. 

VI. 

Denies  the  allegations  of  paragraphs  VIII,  IX, 
X,  XI,  and  XII  of  the  complaint. 

VII. 

Since  paragraph  XIII  of  the  complaint  realleges 
all  matters  and  things  in  paragraphs  I  and  II  of 
the  said  complaint  and  incorporates  the  same  in  the 
complaint  by  way  of  its  second  cause  of  action  in 
this  proceeding,  defendant  admits  the  allegations 
thus  incorporated  therein  similarly  as  paragraphs 
I  and  II  thereof  are  admitted  as  above  indicated. 

VIII. 

Admits  the  allegations  of  paragraph  XIV  of  the 
complaint  except  that  it  is  denied  that  the  amount 
shown  due  thereon  was  erroneously  paid  as  alleged. 
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IX. 

Denies  the  allegations  of  paragraph  XVI  of  the 
complaint.  Admits,  however,  that  plaintiffs  filed 
refund  [9]  claims  for  the  year  1937,  which  were 
rejected  as  follows: 

Date  Filed  Date  Rejected 

February  27,  1939  March  16,  1940 
June  30,  1939  March  16,  1940 
September  24,  1940     April   1,  1941 

X. 

Denies  the  allegations  of  paragraph  XVII  of  the 
complaint.  Admits,  however,  that  plaintiffs  re- 
ported for  the  year  1937  income  of  $180  from  in- 
terest, $18,418.91  from  rent,  $25,188.70  from  divi- 
dends, and  capital  net  loss  of  $20,652.79,  of  which  it 
deducted  $2,000,  pursuant  to  the  provisions  of  Sec- 
tion 117  (d)  of  the  Revenue  Act  of  1936. 

XL 

Denies  the  allegations  of  paragraphs  XVIII, 
XIX,  XX,  XXI  and  XXII  of  the  complaint. 

XII. 

Admits  the  allegations  of  paragraph  XXIII  of 
the  complaint,  except  that  it  is  denied  that  the  taxes 
and  interest  are  wrongfully  withheld  as  alleged. 

XIII. 

Denies  the  concluding  paragraph  of  the  complaint 
and  that  plaintiffs  are  entitled  to  the  relief  prayed 
for. 
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Wherefore,  it  is  prayed  that  the  ^^-omplaint  be  dis- 
missed with  costs  to  plaintiiis. 

CARL  C.  DONAUGH 

United  States  Attorney. 
C.  LAIRD  McKENNA 

Assistant  United  States 

Attorney 
Address :  506  U.  S.  Court 
House,  Portland,  Oregon. 

[Endorsed] :  Filed  December  29,  1941.  [10] 


And  Afterwards,  to  wit,  on  Tuesday,  the  17th  day 
of  February,  1942,  the  same  being  the  90th  Judicial 
day  of  the  Regular  November,  1941,  Term  of  said 
Court;  present  the  Honorable  Claude  McColloch, 
United  States  District  Judge,  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  to  wit :  [11] 

[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

This  cause  having  duly  come  on  for  pretrial  be- 
fore the  undersigned  Judge  of  the  above  entitled 
Court  on  the  17th  day  of  February,  1942,  the  plain- 
tiff appeared  herein  in  person  and  by  Robert  T. 
Jacob  and  S.  J.  Bischoff,  his  attorneys;  defendant 
appeared  herein  by  Thomas  R.  Winter,  its  attorney ; 
whereupon  plaintiff  moved  the  Court  for  leave  to 
amend  the  Complaint  by  interlineation  in  the  fol- 
lowing respects,  to-wit:  By  inserting  in  Line  2  of 
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Paragraph  XX  between  the  word  ''of"  and 
"bonds"  the  words  "stocks  and".  In  Paragraph 
XX  line  3  the  figure  "$1086.60"  should  be  changed 
to  read  "$4908.06".  In  Paragraph  XI  the  words 
"Article  9  of"  to  be  changed  to  read  "Sixteenth 
Amendment  to". 

No  objection  was  interposed  to  said  motion,  and 
it  is 

Ordered  that  the  motion  be  and  the  same  hereby 
is  granted ;  leave  is  hereby  granted  to  make  the  said 
changes  by  interlineation,  and  it  is  further 

Ordered  that  said  allegations  be  deemed  denied. 

Thereafter  coimsel  for  both  sides  made  their 
statements  as  to  the  character  of  the  issues  of  law 
and  fact  involved  and  the  issues  were  stated  to  be  as 
follows : 

Defendant  asserts  and  contends  that  there  is  no 
issue  of  fact  involved  in  the  case;  that  the  figures 
set  forth  in  the  income  tax  [12]  returns  for  the 
years  1936  and  1937  are  correct  and  have  not  been 
challenged;  and  that  there  is  only  one  issue  of  law 
involved  in  both  causes  of  action,  to-wit :  that  plain- 
tiff was  not  entitled  to  deduct  the  whole  of  the 
losses  sustained  in  the  years  1936  and  1937  result- 
ing from  the  sale  of  securities  in  those  years,  be- 
cause the  securities  were  capital  assets  and  deduc- 
tion is  limited  to  $2,000  under  Section  117(d)  of 
the  Revenue  Act  of  1936. 

Plaintiff  contends  that  the  securities  sold  in  the 
years  1936  and  1937  were  not  "capital  assets"  but 
that  plaintiff  bought  and  sold  stocks  in  the  ordi- 
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nary  course  of  business  as  a  regular  trade  and  busi- 
ness, and  that  the  limitation  of  Section  117(d)  does 
not  apply;  that  it  was  entitled  to  deduct  the  full 
amount  of  loss  sustained  in  both  years  in  determin- 
ing the  existence  of  undistributed  profits  or  income 
in  those  years;  that  even  though  the  securities  be 
deemed  "capital  assets"  that  it  was  entitled  never- 
theless to  deduct  the  total  loss  because  the  term  ''un- 
distributed profits"  must  be  used  in  the  sense  of 
earnings  or  profits  as  the  term  is  used  in  Section 
115  of  the  Internal  Revenue  Act  defining  dividends ; 
that  in  determining  the  existence  of  net  profits  there 
must  also  be  deducted  the  dividends  received  credit 
under  Section  26(b)  of  the  Internal  Revenue  Act; 
that  it  was  not  a  personal  holding  company  in  the 
year  1937  because  the  rent  exceeded  50%  of  gross 
income  in  that  year;  and  if  the  undistributed  prof- 
its tax  act  and  the  personal  holding  company  tax 
act  are  not  construed  and  applied  so  as  to  permit 
the  deduction  of  the  entire  loss  sustained,  the  acts 
are  unconstitutional  because  they  do  not  provide 
for  tax  on  the  receipt  of  income,  but  provide  a  pen- 
alty for  failure  to  distribute  income  even  though 
there  be  no  undistributed  profits  in  fact,  and  on  the 
further  ground  that  the  acts  as  so  construed  and  ap- 
plied are  grossly  arbitrary  and  unreasonable. 

It  is  therefore. 

Ordered  that  the  issues  of  law  and  fact  for  deter- 
mination be  deemed  settled  as  aforesaid.  [13] 

Thereafter  plaintiff  and  defendant  introduced  in 
evidence  the  following  exhibits  and  no  objections 
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were  interposed  except  where  objection  is  specifi- 
cally noted  herein : 

Plaintiff's  Exhibit  1: 

Certified  copy  of  Income  Tax  Return  of  plain- 
tiff for  year  1936. 

Plaintiff's  Exhibit  2: 

Certified  copy  of  letter  dated  March  2nd,  1937, 
addressed  to  Chinook  Investment  Company. 

Plaintiff's  Exhibit  3: 

Certified  copy  of  claim  for  refund  of  $4,071.89, 
received  by  Collector  February  18,  1938. 

Plaintiff's  Exhibit  4: 

Certified  copy  of  Amended  Claim  for  Refund  of 
$4,071.89,  received  by  Collector  June  30,  1939,  with 
letter  dated  September  20,  1939,  addressed  to  Chi- 
nook Investment  Company,  disallowing  the  claim. 

Plaintiff's  Exhibit  5: 

Certified  copy  of  Income  Tax  and  Excess  Prof- 
its Tax  Return  for  1937,  filed  by  Chinook  Invest- 
ment Company. 

Plaintiff's  Exhibit  6: 

Certified  copy  of  Return  on  Personal  Holding 
Company  from  for  year  1937,  of  Chinook  Invest- 
ment Company. 

Plaintiff's  Exhibit  7: 

Certified  copy  of  Internal  Revenue  Agent's  Re- 
port dated  April  20,  1939. 

(Mr.  Winter:     We  want  to  object  to  this  be- 
cause it  is  irrelevant  and  immaterial,  not  the 
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best  evidence;  and  further  object  to  Exhibit  7 
in  that  it  appears  there  is  a  lot  of  pencil  nota- 
tions on  it  we  know  nothing  abont,  and  under- 
scorings  and  pencil  notations  and  other  marks. 
Mr.  Bischoff:  In  this  respect  we  ask  leave 
of  Court  to  erase  the  lead  pencil  notations  ap- 
pearing thereon  and  they  are  not  to  be  deemed  a 
part  of  the  document.) 

Plaintiff's  Exhibit  8: 

Certified  copy  of  Waiver  of  Restrictions  on  As- 
sessment and  Collection  of  Deficiency  in  Tax  for 
1937. 

Plaintiff's  Exhibit  9: 

Certified  copy  of  Claim  for  Refund  of  $363.62,  re- 
ceived by  Collector  February  27,  1939. 

Plaintiff's  Exhibit  10: 

Certified  copy  of  letter  dated  March  16,  1940,  to 
Chinook  Investment  Company  from  Guy  T.  Helver- 
ing.  Commissioner. 

Plaintiff's  Exhibit  11: 

Certified  copy  of  Amended  Claim  for  Refund 
of  $363.62  with  interest,  received  by  Collector  June 
30,  1939. 

Plaintiff's  Exhibit  12: 

Certified  copy  of  Amended  Claim  for  Refund  of 
$5,271.68,  with  copy  of  letter  dated  April  1st,  1941, 
to  Chinook  Investment  Company  from  Guy  T.  Hel- 
vering,  Commissioner.  [14] 
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Plaintiff's  Exhibit  13: 

Certified   copy   of   Articles   of   Incorporation   of 

Chinook  Investment  Co. 

(Mr.  Winter:  We  will  object  to  it  as  ir- 
relevant and  immaterial,  not  within  any  issue 
in  this  case;  no  allegation  as  to — nothing  in 
the  complaint  or  pleadings,  or  in  the  claim  for 
refund,  on  which  suit  is  based,  as  to  the  exist- 
ence of  the  corporation,  and  there  is  no  issue 
as  to  the  business  which  the  corporation  was 
engaged  in,  it  being  our  position  that  the  in- 
tent to  form  a  personal  holding  corporation  is 
immaterial,  because  when  the  tw^o  conditions 
are  present  it  is  a  personal  holding  corporation 
regardless  of  the  intent  of  the  incorporators.) 

Plaintiff's  Exhibit  14: 

Bundle   of   invoices   of   purchases   and   sales   of 

Stock  by  Plaintiif. 

(Mr.  Winter:  We  o])ject  to  them,  first,  as 
not  being  i)roperly  identified;  second,  as  beinj? 
within  no  issues  in  this  case,  irrelevant  and 
immaterial,  the  return  for  the  year  1936,  Pre- 
trial Exhibit  1,  showing,  under  Schedule  B, 
Capital  Gains  and  Losses  from  sales  or  ex- 
changes only,  the  date  acquired — first,  Descrix> 
tion  of  Property;  date  acquired — when  I  said 
"description  of  Property",  I  mean  the  descri])- 
tion  of  the  stocks  and/or  bonds;  date  sold; 
gross  sales  price  or  contract  price;  cost;  and 
amount  of  gain  or  loss;  and  there  is  no  issue  in 
the    pleadings    with    respect    to    the    amounts 
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thereof,  nor  as  to  the  reporting  of  them  as 
capital  losses,  and  no  claims  for  refund  filed 
or  contention  theretofore  made,  either  in  the 
claim  for  refund  or  complaint,  that  they  were 
other  than  capital  losses  as  so  reported.  Were 
there  a  number  of  years  in  addition  to  the  years 
here  in  question  ? 

Mr.  Bischoff :  For  a  series  of  3'ears,  preced- 
ing and  succeeding  the  two  years  in  question. 

Mr.  Winter:  We  further  object  on  the 
grounds  that  they  are  not  in  any  issue  in  this 
case,  appear  to  be  transactions  preceding  and 
succeeding  the  years  here  involved.) 

Plaintiff's  Exhibit  14-a: 

Bundle  of  invoices  of  purchases  and  sales  of  stock 
for  year  1936. 

Plaintiff's  Exhibit  14-b: 
Bundle  of  invoices  of  purchases  and  sales  of  stock 

for  the  year  1937. 

(Mr.  Winter:  The  same  objection,  hereto- 
fore made  to  Exhibit  14  in  toto — irrelevant, 
immaterial,  not  within  the  issues  of  this  case. 
I  want  to  further  object  to  Pre-Trial  Exhibits, 
particularly  Exhibits  14-A  and  14-B,  on  the 
grounds  that  they  are  not  properly  identified, 
and  appear  on  their  face  to  be  sales  invoices, 
purchases — sales  invoices  for  purchase  of  shares 
of  stock  by  the  plaintiff  corporation  for  the 
years  involved,  and  do  not  disclose,  nor  contro- 
vert the  item  set  forth  as  gain  or  loss  on  the 
sale — capital  gain  or  losses  from  the  sale  or 
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exchange  of  stock  set  forth  in  the  1936  and 
1937  income  tax  returns  filed  herein.)  [15] 

Defendant's  Exhibit  15: 

Certified  copy  of  letter  dated  November  28,  1939, 
to  Chinook  Investment  Company  from  J.  W.  Ma- 
loney,  Collector,  in  re  deficiency  in  income  tax  for 
1937,  amounting  to  $722.98. 

(Mr.  Bischoff:  Objected  to  as  immaterial, 
irrelevant  and  incompetent,  and  that  the 
amount  referred  to  in  this  Exhibit  is  not  in 
any  way  involved  in  this  case.) 

Defendant's  Exhibit  16: 

Certified  copy  of  letter  dated  November  28,  1939 
to  Chinook  Investment  Company  from  J.  W.  Ma- 
loney,  Collector,  in  re  deficiency  in  income  tax  for 
1937  amounting  to  $4,185.08. 

Dated  as  of  the  17th  day  of  February,  1942. 
CLAUDE  McCOLLOCH, 
Judge. 
Copy  received  3/13/42. 

[Endorsed] :  Filed  June  9,  1942.  [16] 


And  Afterwards,  to  wit,  on  the  9th  day  of  June, 
1942,  there  was  duly  Filed  in  said  Court,  an  Opin- 
ion, in  words  and  figures  as  follows,  to  wit:  [17] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  DECISION 

I  feel  that  Section  117  (b)  should  be  given  a 
broader  interpretation  than  counsel  for  defendant 
concedes,  and,  since  Mr.  Farrell's  testimony  is  un- 
disputed that  he  kept  the  securities  account  active 
by  buying  and  selling,  I  must  hold  that  the  securi- 
ties were  not  capital  assets  within  the  meaning  of 
the  statute  and  the  pertinent  regulations. 

Even  though  it  be  felt  that  the  claim  for  refund 
was  not  broad  enough  to  raise  the  question  whether 
the  securities  involved  were  capital  assets,  defen- 
dant's authorities  do  not  support  the  proposition 
that  such  question  cannot  be  raised  in  a  subse- 
quent suit  for  recovery. 

Since  there  was  full  discussion  at  the  pre-trial 
hearing  of  plaintiff's  intention  to  rely  on  the  point 
that  the  securities  sold  at  a  loss  were  not  capital 
assets,  the  complaint  may  be  amended  to  raise  this 
question  more  specifically,  if  plaintiff's  attorneys 
deem  that  such  amendment  is  necessary. 

Dated  June  9,  1942. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :  Filed  June  9,  1942.  [18] 
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And  Afterwards,  to  wit,  on  the  16tli  day  of  June, 
1942,  there  was  duly  Filed  in  said  Court,  and  en- 
tered upon  the  record  of  said  Court,  Findings  of 
Fact  and  Conclusions  of  Law,  in  words  and  figures 
as  follow^s,  to  wit:  [19] 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  having  come  on  for  trial  before  this 
Court  sitting  without  a  jury,  the  Plaintiff  appeared 
herein  in  person  and  by  Robt.  T.  Jacob  and  S.  J. 
Bischoff',  its  attorneys;  the  Defendant  appeared 
herein  by  Carl  C.  Donaugh  and  Thomas  R.  Winter, 
its  attorneys;  the  pleadings  and  proofs  of  the  par- 
ties were  duly  heard  and  considered,  the  cause  was 
taken  under  advisement  and  the  Court  being  now 
advised  in  the  premises,  does  hereby  make  and  file 
herein  its 

FINDINGS  OF  FACT 

I. 
That  at  all  of  the  times  herein  mentioned,  the 
Plaintiff,  Chinook  Investment  Company,  was  a  cor- 
poration organized  and  existing  for  profit,  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon, 
with  its  principal  office  in  the  City  of  Portland,  in 
the  County  of  Multnomah,  State  of  Oregon;  that 
Plaintiff  was  during  all  of  the  times  herein  men- 
tioned a  citizen  and  resident  of  the  State  of  Oregon ; 
that  its  charter  provisions  contain  the  following: 
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"1.  To  own,  buy,  sell  or  to  acquire  by  sale, 
trade  or  exchange,  bonds,  notes,  mortgages  and 
other  evidences  of  indebtedness  or  shares  of 
stock  in  other  corporations,  and  to  exercise 
while  the  owner  thereof  all  the  rights,  pow- 
ers and  privileges,  including  the  right  to  vote 
thereon,  that  a  natural  person  being  owner 
thereof  might,  could  or  would  exercise,  nego- 
tiate loans  and  transact  any  other  business  usu- 
ally transacted  by  a  credit  or  finance  com- 
pany." [20] 

II. 

That  Defendant,  United  States  of  America,  is  a 
sovereign  State,  free  and  independent. 

III. 

That  the  amount  in  controversy  herein  is  in  ex- 
cess of  the  sum  of  $3,000.00  but  does  not  exceed  the 
sum  of  $10,000.00. 

IV. 

That  on  March  1st,  1937,  Plaintiff  executed  and 
filed  with  the  Collector  of  Internal  Revenue  for  the 
District  of  Oregon,  an  Income  Tax  Return  for  the 
calendar  year  1936,  showing  no  taxable  income ;  that 
thereafter,  to-wit:  on  March  2,  1937,  the  Collector 
of  Internal  Revenue  for  said  District,  on  his  own 
Motion,  made  an  assessment  against  the  Plaintiff 
for  said  calendar  year  of  $4,071.89,  "surtax  on  un- 
distributed profits";  that  Plaintiff  paid  the  tax  so 
assessed  as  follows: 
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Date  Paid  Amount 

March    18,  1937 $1,018.00 

June      12,  1937 1,018.00 

Sept.      14,  1937 1,018.00 

Dec.         3,  1937 1,017.89 

Total $4,071.89 

V. 

That  on  June  29,  1939,  Plaintiff  filed  with  the 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon  a  Claim  for  Refund  of  the  sum  paid  as 
aforesaid,  which  Claim  was  disallowed  ])y  the  Com- 
missioner of  Internal  Revenue  on  September  20, 
1939. 

VI. 

That  on  or  before  March  15,  1938,  Plaintiff  exe- 
cuted and  filed  with  the  Collector  of  Internal  Rev- 
enue for  the  District  of  Oregon,  an  Income  Tax 
Return  for  the  calendar  year  1937,  which  Return 
as  executed  and  filed  disclosed  a  tax  liability  of 
1363.62  as  undistributed  profits  surtax,  which  Plain- 
tiff paid  to  the  Collector  of  Internal  Revenue  at  the 
time  of  filing  said  Return.  [21] 

VII. 

That  thereafter  the  Return  of  the  IMaintiff  for 
the  calendar  year  1937  was  examined  by  an  agent 
of  the  Internal  Revenue  Def)artment  and  as  a  result 
thereof  an  additional  assessment  of  $5,271.68,  to- 
gether with  interest,  making  a  total  assessment  of 
$5,417.42  was  made  by  the  Commissioner  of  Intei'- 
nal  Revenue,  representing  a  Personal  Holding  Com- 
pany tax  on  undistributed  profits,  and  said  Commis- 
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sioner  required  Plaintiff  to  execute  and  file  an 
Amended  Personal  Holding  Companj^  Return  upon 
the  figures  computed  by  the  said  Revenue  Agent. 
That  Plaintiff  protested  the  liability  for  the  said 
additional  assessment,  but  to  avoid  imposition  of 
penalty,  executed  the  said  Amended  Personal  Hold- 
ing Company  Return  and  filed  the  same,  accom- 
panied by  a  letter  which  was  attached  thereto,  in 
words  and  figures  as  follows: 

"A  return  on  Form  1120  was  prepared  and 
filed  and  failure  to  file  the  Form  1120P  for 
Personal  Holding  Companies  was  due  to  the 
fact  that  it  was  the  contention  of  the  taxpayer 
that  it  was  not  a  Holding  Company  and  hence 
not  required  to  file  Form  1120P.  The  returns 
of  the  taxpayer  had  been  examined  for  the  year 
1936  and  the  company  declared  not  to  be  a 
Personal  Holding  Compan}^  and  the  officers 
believed  that  the  status  of  the  Company  had  not 
changed  as  to  the  year  1937.  The  return  here- 
with submitted  is  submitted  at  the  request  of 
the  Internal  Revenue  Agent  and  the  signing 
and  submission  thereof  is  made  with  the  spe- 
cific reservation  that  it  is  not  an  admission  of 
affiiant's  liability  as  a  Personal  Holding  Cor- 
poration, but  is  made  for  the  purpose  of  avoid- 
ing litigation,  if  possible,  and  in  the  hope  that 
an  equitable  determination  of  the  taxpayer's 
status  may  be  made  without  the  necessity  of 
legal  action.  The  right  to  later  contest  the  va- 
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lidity  of  the  assessment  as  a  personal  holding 
company  is  specifically  reserved. 

CHINOOK  INVESTMENT 
COMPANY, 
By   ROBERT  S.  FARRELL, 
President. 
Subscribed  and  sworn  to  before  me  this  15 
day  of  November,  1939." 

VIII. 

That  by  reason  of  said  Internal  Revenue  Agent's 
report  and  the  assessment  made  thereon,  Plaintiff 
paid  the  said  sum  of  $5,417.42,  which  together  with 
the  aforesaid  sum  of  $363.62  made  a  total  of 
$5,781.04  paid  by  Plaintiff  at  the  following  times: 

[22] 

Date  Paid  Amount 

March      9,  1938 $     90.91 

June      13,  1938 90.91 

Sept.      16,  1938 90.90 

Dec.        15,  1938 90.90 

Dec.       13,  1939 

Tax  and  Interest 5,417.42 

Total   $5,781.04 

IX. 

That  on  February  27,  1937,  Plaintiff  filed  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon  its  Claim  for  Refund  in  the.  sum  of 
$363.62,  paid  as  aforesaid;  that  on  June  30,  1939, 
Plaintiff  filed  with  said  Collector  of  Internal  Rev- 
enue an  Amended  Claim  for  Refund  of  $363.62  and 
on  September  24,  1940,  Plaintiff  filed  an  Amended 
Claim    for    Refund    for    the    additional    sum    of 
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$5,271.68  with  the  said  Collector  of  Internal  Rev- 
enue. 

That  the  Claim  for  Refund  filed  February  27, 
1939,  was  rejected  March  16,  1940;  that  the  Amend- 
ed Claim  for  Refund  filed  June  30,  1939,  was  re- 
jected on  March  16,  1940,  and  the  Amended  Claim 
for  Refimd  filed  September  24,  1940,  was  rejected 
April  1,  1941. 

X. 

That  Plaintiff's  gross  receipts  and  deductions  for 

the  calendar  year  1936  were  as  follows : 

Gross  Receipts 

Rents    $11,728.21 

Dividends    27,145.09 

Total 38.873.30 

Deductions 

Salaries    1,200.00 

Repairs  82.01 

Interest    3,200.00 

Taxes    5,050.56 

Depreciation   4,300.28 

Insurance    67.41 

Expenses   403.47 

Total 14,331.45 

Dividend  received  Credit  (85%  of  $27,145.09)..  23,073.32 

Loss  from  sale  of  Securities 40,035.02 

Plaintiff's    Surplus    Account    was    reduced    in 

1936  by  the  sum  of $26,935.64 

[23] 

XI. 

That  the  Plaintiff's  gross  receipts  and  deductions 
for  the  calendar  year  1937  were  as  follows : 


i 
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Gross  Receipts 

Interest    $      180.00 

Rent   18,418.91 

Dividends 25,188.70 

Total 43,787.61 

Deductions 

Repairs  1,774.72 

Interest    8,726.37 

Taxes    9,829.72 

Depreciation   5,212.87 

Expenses   1,134.33 

Total 26,674.11 

Dividends  received  Credit  (85%  of  $25,188.70)..  21,410.49 

Loss  from  sale  of  Securities 20,652.79 

Plaintiff's  Surplus  Account  was  reduced  during 

the  calendar  year  1937  by  the  sum  of 16,810.12 

XII. 

That  during-  the  calendar  years  1936  and  1937  the 
Plaintiff  corporation  engaged  in  the  business  of 
buying  and  selling  stocks  and  bonds  to  and  from 
customers  in  the  ordinary  course  of  its  trade  or 
business,  and  maintained  offices  and  facilities  for 
carrying  on  said  business. 

That  the  stocks  and  bonds  held  by  it  during  the 
said  calendar  years  were  held  by  it  primarily  for 
sale  to  customers  in  the  ordinary  course  of  its  trade 
or  business,  and  not  for  investment  or  speculation, 
and  the  securities  bought  and  sold  by  Plaintiff  dur- 
ing each  of  said  calendar  years  resulting  in  the 
losses  sustained,  were  held,  dealt  in  and  sold  in  the 
manner  herein  set  forth. 

XIII. 

That  during  said  i)eriod  of  time  Plaintiff  bought 
and  sold  stocks  and  bonds  for  its  own  accoimt  for 
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cash,  and  not  on  margin;  that  it  bought  and  sold 
stocks  and  bonds  at  private  sales;  selling  securities 
to  individuals  desiring  [24]  to  buy  the  same  and 
purchasing  securities  from  individuals  desiring  to 
sell  the  same ;  that  Plaintiff  also  purchased  and  sold 
securities  in  what  are  known  as  ''over  the  counter" 
transactions,  that  is,  purchases  and  sales  outright 
to  and  from  private  dealers  in  securities,  and  also 
bought  and  sold  some  securities  through  brokers  in 
the  market.  It  bought  and  sold  stocks  and  bonds  in 
corporations  in  the  management  and  affairs  of  which 
Plaintiff,  by  its  President,  took  part. 

XIV. 

That  the  President  of  Plaintiff  kept  in  very  close 
touch  with  the  market  and  kept  Plaintiff's  cash  on 
hand  and  moneys  that  it  had  borrowed  moving  all 
the  time  in  the  business  of  buymg  and  selling  se- 
curities, purchasing  from  $200,000.00  to  $300,000.00 
worth  per  year,  and  selling  a  like  amount  in  each 
year. 

That  the  purchases  and  sales  were  made  in  vary- 
ing quantities  and  amounts,  ranging  from  a  few 
shares  at  low  prices  to  large  blocks  of  stock  at 
higher  prices.  Such  purchases  and  sales  were  not 
made  intermittently  or  occasionally,  but  were  car- 
ried on  as  a  regular  business  during  each  of  said 
years. 

XV. 

That  Plaintiff  did  not  make  any  net  profit  during 
the  calendar  years  1936  and  1937,  but,  on  the  con- 
trary, sustained  net  losses  in  both  of  the  said  calen- 
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dar  years,  and  Plaintiff  had  no  undistributed  profits 
in  either  year. 

XVI. 
That  the  time  of  the  pre-trial  [25]  i)roceedings 
held  herein,  the  Plaintiff  stated  its  j^osition  and 
contention  that  the  said  securities  bought  and  sold 
as  aforesaid  were  not  capital  assets;  that  the  De- 
fendant did  not  at  said  time  claim  any  surprise  by 
reason  of  said  Plaintiff's  contention  and  did  not 
move  for  any  continuance  by  reason  thereof;  that 
the  pre-trial  Order  tendered  by  Defendant  did  not 
challenge  the  fact  that  the  issue  was  before  the 
Court;  and  the  pretrial  order  signed  stated  this 
issue  that  thereafter  the  issue  of  fact  as  to  whether 
the  said  securities  bought  and  sold  as  aforesaid 
were  capital  assets  was  tried  to  the  Court ;  that  De- 
fendant did  not  at  any  time  during  the  trial  of  the 
action  claim  surprise  by  reason  of  Plaintiff's  con- 
tention that  the  said  securities  were  not  capital 
assets;  that  Defendant  did  not  in  the  Brief  submit- 
ted to  the  Court  claim  surprise  by  Plaintiff's  said 
contention;  that  Defendant  first  asserted  the  con- 
tention after  Briefs  were  exchanged  and  the  case 
was  finally  argued. 

Upon  the  foregoing  Findings  of  Fact,  the  Court 
now  makes  and  files  herein  its 

CONCLUSIONS  OF  LAW 

I. 

That  this  Action  is  properly  })rought  under  the 
Tucker  Act,  and  the  Court  has  jurisdiction  of  the 
subject  matter  and  the  parties. 
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II. 

That  the  Securities  sold  by  Plaintiff  during  the 
Calendar  years  1936  and  1937  resulting  in  the 
losses  as  set  forth  in  the  Findings  of  Fact  herein 
were  not  capital  assets  within  the  meaning  of  Sec- 
tion 117  of  the  Revenue  Act  of  1936  and  the  Regu- 
lations promulgated  in  connection  therewith,  and 
that  Plaintiff  is  therefore  entitled  to  deduct  the 
whole  amount  of  the  losses  sustained  by  reason  of 
the  sale  of  said  securities  in  said  years,  and  was  not 
limited  to  a  deduction  of  $2,000.00  only  in  either  of 
the  said  years.  [26] 

III. 

That  by  reason  of  the  deduction  of  the  losses  sus- 
tained as  aforesaid  in  both  of  the  said  calendar 
years,  Plaintiff  had  no  undistributed  profits  which 
became  subject  to  taxation  under  the  Revenue  Act 
of  1936  for  the  year  1936,  or  subject  to  taxation 
under  the  Personal  Holding  provisions  of  the  Act 
in  force  during  the  year  1937. 

IV. 

That  the  assessments  made  by  the  Commissioner 
of  Internal  Revenue  for  the  calendar  years  1936 
and  1937  were  erroneous  and  the  taxes  paid  by 
Plaintiff  by  reason  of  said  assessments  were  er- 
roneously paid  and  received  by  the  Collector  of 
Internal  Revenue,  and  by  reason  thereof  Plaintiff  is 
entitled  to  recover  from  the  Defendant  the  sum  of 
$4,071.89  on  its  first  cause  of  action ;  and  that  Plain- 
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tiff  is  entitled  to  recover  from  the  Defendant  the 
sum  of  $5,781.04  on  its  second  cause  of  action. 

V. 

The  Complaint  may  be  deemed  amended  by  inter- 
lining in  the  third  line  of  Paragraph  IX  thereof 
after  the  word  Plaintiff,  the  following: 

"because  the  loss  did  not  result  from  sales  of 

capital  assets." 

and  by  interlining  in  Paragraph  XX  thereof  in  the 
third  line,  after  the  figure  1937,  the  words : 

'* because  the  loss  did  not  result  from  the  sale 

of  capital  assets."  [27] 

That  Plaintiff  is  entitled  to  the  entry  of  Judg- 
ment in  its  favor  as  herein  set  forth,  together  with 
its  costs  and  disbursements  incurred  herein  as  taxed 
by  the  Clerk  of  the  Court. 

Exception  to  foregoing  requested  and  allowed  to 
defendant  June  16,  1942. 

CLAUDE  McCOLLOCH 
Judge 

[Endorsed]:  Filed  June  18,  1942.  [28] 


And  Afterwards,  to  wit,  on  Tuesday,  the  16th 
day  of  June,  1942,  the  same  being  the  91st  Judicial 
day  of  the  Regular  March,  1942,  Term  of  said 
Court;  present  the  Honorable  Claude  McColloch, 
United  States  District  Judge,  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  to  wit :  [29] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

Civil  Action  No.  854 

CHINOOK  INVESTMENT  COMPANY, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  for  trial  upon  the  is- 
sues formed  by  the  pleadings  filed  herein,  the  Plain- 
tiff appearing  in  person  and  by  Robt.  T.  Jacob  and 
S.  J.  Bischoff,  its  attorneys,  the  Defendant  ap- 
pearing herein  by  Carl  C.  Donaugh  and  Thomas  R. 
Winter,  its  attorneys,  the  pleadings  and  proofs  of 
the  parties  herein  having  been  duly  heard  and  con- 
sidered, the  cause  was  taken  under  advisement. 
Thereafter,  the  Court  duly  made  and  filed  its  Mem- 
orandum of  Decision,  Findings  of  Fact  and  Con- 
clusions of  Law. 

Now  on  Motion  of  Robt  T.  Jacob  and  S.  J. 
Bischoff,  attorneys  for  Plaintiff,  it  is 

Ordered,  Adjudged  and  Decreed  that  Plaintiff, 
Chinook  Investment  Company,  a  corporation,  do 
have  judgment  for  and  recover  of  and  from  the 
Defendant,  United  States  of  America,  the  sum  of 
$4,071.89  upon  the  first  cause  of  action  set  forth  in 
the  Complaint,  and  the  sum  of  $5,781.04  upon  the 
second  cause  of  action  set  forth  in  the  Complaint, 
together  with  Plaintiff's  costs  and  disbursements 
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in  the  sum  of  $65.50  as  taxed  by  the  Clerk  of  this 
Court. 

Dated  this  16th  day  of  June,  1942. 

(s)  CLAUDE  McCOLLOCH 
Judge. 

[Endorsed]  :  Filed  June  16,  1942.  [30] 


And  Afterwards,  to  wit,  on  the  14th  day  of  Sep- 
tember, 1942,  there  was  duly  Filed  in  said  Court,  a 
Notice  of  Appeal,  in  words  and  figures  as  follows, 
to  wit :  [31] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above  named,  hereby  appeals 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  Judgment  dated  the  16th  day 
of  June,  1942,  and  filed  in  the  above-entitled  court 
on  the  18th  day  of  June,  1942. 

Dated  this  14th  day  of  September,  1942. 
CARL  C.  DONAUGH, 

United  States  Attorney. 
JAMES  H.  HAZLETT, 

Assistant   United    States   At- 
torney. 
THOMAS  R.  WINTER, 

Special      Assistant      to      the 
United  States  Attorney. 
[Endorsed] :  Filed  September  14,  1942.  [32] 
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And  Afterwards,  to  wit,  on  the  19th  day  of  Sep- 
tember, 1942,  there  was  duly  Filed  in  said  Court, 
Appellant's  statement  of  points,  in  words  and  fig- 
ures as  follows,  to  wit :  [33] 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  appellant,  United  States  of  America,  will 
rely  upon  the  following  points  in  the  prosecution  of 
its  appeal  from  the  Judgment  in  the  United  States 
District  Court  for  the  District  of  Oregon: 

I. 

The  District  Court  erred  in  entering  Judgment 
for  the  appellee  and  against  the  appellant  in  the 
sum  of  $4,071.89  upon  the  alleged  first  cause  of 
action  and  the  sum  of  $5,781.07  upon  the  alleged 
second  cause  of  action,  together  with  costs 
and  disbursements;  conversely,  the  Court  erred 
in  failing  and  refusing  to  enter  Judgment  for  the 
appellant  dismissing  appellee's  alleged  causes  of 
action  with  costs. 

II. 

The  District  Court  erred  in  making  and  entering 
Findings  X  and  XI  in  so  far  as  they  purport  to  find 
that  the  appellee  sustained  an  ordinary  loss  on  the 
sale  of  its  securities  as  distinguished  from  a  capital 
loss;  further,  these  Findings  with  respect  to  divi- 
dends received  credit  and  surplus  account  were  in- 
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competent,  immaterial  and  irrelevant  in  determin- 
ing the  issues  of  whether  the  appellee  was  subject 
to  surtax  on  undistributed  profits  for  the  year  1936 
and  subject  to  surtax  as  a  personal  holding  com- 
pany for  the  year  1937.  [34] 

III. 

The  District  Court  erred  in  making  and  entering 
Findings  XII,  XIII  and  XIV  because  the  contents 
thereof  were  not  supported  by  the  evidence  and  are 
contrary  to  the  evidence  in  so  far  as  they  purport 
to  find  that  the  appellee  was  '*in  the  business  of  buy- 
ing and  selling  stocks  and  bonds  to  and  from  cus- 
tomers in  the  ordinary  course  of  its  trade  or  busi- 
ness" or  that  it  sustained  an  ''ordinary  loss"  as 
distingiiislied  from  a  "capital  loss";  further,  the 
contents  thereof  were  incompetent,  immaterial  and 
irrelevant  in  determining  the  issues  raised  by  the 
apyjellee's  claim  for  refund  and  complaint  in  this 
suit  of  whether  the  Commissioner  erroneously  re- 
fused them  to  permit  the  appellee  to  deduct  the 
entire  amount  of  its  "capital  loss"  in  arriving  at 
the  amount  of  net  income  for  the  years  1936  and 
1937. 

IV. 

The  District  Court  erred  in  admitting  any  testi- 
mony or  exhibits  on  the  question  of  whether  the 
appellee  sustained  "capital  losses"  as  alleged  in  ap- 
pellee's claim  for  refund  and  suit  in  this  action  as 
distinguished  from  "ordinary  losses". 
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V. 

The  District  Court  erred  in  making  and  enter- 
ing Finding  XV  because  the  contents  thereof  were 
not  supported  by  the  evidence  and  are  contrary  to 
the  evidence  in  this  suit. 

VI. 

The  District  Court  erred  in  overruling  the  ap- 
pellant's objections  and  admitting  in  evidence  the 
following  Exhibits  14,  14-a  and  14-b: 
Plaintiff's  Exhibit  14: 

Bundle  of  invoices  of  purchases  and  sales  of  stock 
by  plaintife.  [35] 

''(Mr.  Winter:  We  object  to  them,  first,  as 
not  being  properly  identified;  second,  as  being 
within  no  issues  in  this  case,  irrelevant  and 
immaterial,  the  return  for  the  year  1936,  Pre- 
trial Exhibit  1,  showing,  under  Schedule  B, 
Capital  Gains  and  Losses  from  sales  or  ex- 
changes only,  the  date  acquired — first,  Descrip- 
tion of  Property;  date  acquired — when  I  said 
"Description  of  Property",  I  mean  the  descrip- 
tion of  the  stock  and/or  bonds;  date  sold,  gross 
sales  price  or  contract  price;  cost;  the  amount 
of  gain  or  loss;  and  there  is  no  issue  in  the 
pleadings  with  respect  to  the  amounts  thereof, 
nor  as  to  the  reporting  of  them  as  capital  losses, 
and  no  claims  for  refund  filed  or  contention 
theretofore  made,  either  in  the  claim  for  refund 
or  complaint,  that  they  were  other  than  capital 
losses  as  so  reported.   Were  there  a  number  of 
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years  in  addition  to  the  years  here  in  question? 

"Mr.  Bischoff:  For  a  series  of  years,  pre- 
ceding and  succeeding  the  two  years  in  ques- 
tion. 

"Mr.  Winter:  We  further  object  on  the 
grounds  that  they  are  not  in  any  issue  in  this 
case,  appear  to  be  transactions  preceding  and 
succeeding  the  years  here  involved.)" 

Plaintiff's  Exhibit  14-a: 

Bundle   of   invoices   of   purchases   and   sales   of 
stock  for  year  1936. 

Plaintiff's  Exhibit  14-b : 
Bundle  of  invoices  of  purchases  and  sales  of  stock 

for  the  year  1937. 

"(Mr.  Winter:  The  same  objection  hereto- 
fore made  to  Exhibit  14  in  toto — irrelevant,  im- 
material, not  within  the  issues  of  this  case.  T 
want  to  further  object  to  Pre-Trial  Exhibits, 
particularly  Exhibits  14-a  and  14-b,  on  the 
grounds  that  they  are  not  properly  identified, 
and  appear  on  their  face  to  be  sales  invoices, 
purchases — sales  invoices  for  purchase  of  shares 
of  stock  by  the  plaintiff  corporation  for  the 
years  involved,  and  do  not  disclose,  nor  contro- 
vert the  item  set  forth  as  gain  or  loss  on  the 
sale — capital  gain  or  losses  from  the  sale  or 
exchanges  of  stock  set  forth  in  the  1936  and 
1937  income  tax  returns  filed  herein.)" 
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VII. 

The  District  Court  erred  in  making  and  enter- 
ing Finding  XVI  because  the  contents  thereof  were 
not  supported  by  and  are  contrary  to  the  evidence 
and  record  in  this  suit  as  shown  in  Paragraph  V, 
supra.  [36] 

VIII. 

The  District  Court  erred  in  holding  (Conclusion 
of  Law  II)  "That  the  Securities  sold  by  Plaintiff 
during  the  Calendar  years  1936  and  1937  resulting 
in  the  losses  as  set  forth  in  the  Findings  of  Fact 
herein  were  not  capital  assets  within  the  meaning 
of  Section  117  of  the  Revenue  Act  of  1936  and  the 
Reg-ulations  promulgated  in  connection  therewith, 
and  that  Plaintiff  is  therefore  entitled  to  deduct  the 
whole  amount  of  the  losses  sustained  by  reason  of 
the  sale  of  said  securities  in  said  years,  and  was 
not  limited  to  a  deduction  of  $2,000.00  only  in 
either  of  the  said  years." 

IX. 

The  District  Court  erred  in  holding  (Conclu- 
sion of  Law  III)  that  the  appellee  had  no  undis- 
tributed profits  which  became  subject  to  taxation 
under  Section  14  of  the  Revenue  Act  of  1936  for 
the  year  1936  or  subject  to  taxation  under  Section 
351  of  the  Revenue  Act  of  1937. 

X. 

The  District  Court  erred  in  holding  (Conclusion 
of  Law  IV)  that  the  assessments  made  by  the  Com- 
missioner  of   Internal   Revenue   for   the   calendar 
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years  1936  and  1937  were  erroneous  and  that  under 
the  law  and  the  evidence  appellee  was  entitled  to 
Judgment  against  appellant. 

XI. 

The  District  Court  erred  in  holding  (Conclusion 
of  Law  V)  that  the  appellee's  complaint  in  this 
suit  may  be  amended  by  interlineation  thereby  al- 
leging a  new  and  different  cause  of  action  and  on 
a  different  ground  other  than  that  alleged  in  the 
appellee's  claim  for  refund;  further,  that  appellee's 
claim  for  refund  does  not  support  this  suit  and 
the  Court  was  without  jurisdiction  to  enter-  [37] 
tain  the  causes  of  action  on  the  grounds  upon  which 
the  Judgment  of  the  District  Court  was  based. 

The  United  States  District  Court  further  erred 
in  holding  that  under  the  law  and  the  evidence  ap- 
pellee was  entitled  to  Judgment  against  appellant. 
CARL  C.  DONAUGH, 

United  States  Attorney. 
JAMES  H.  HAZLETT, 

Assistant   United    States   At- 
torney. 
THOMAS  R.  WINTER, 
Special  Assistant  to  the 
United  States  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

Service  of  the  within  Statement  of  Points  is  ac- 
cepted in  the  State  and  District  of  Oregon  this  19th 
day  of  September,  1942,  by  receiving  a  copy  thereof, 
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duly  certified  to  as  such  by  James  H.  Hazlett,  As- 
sistant United  States  Attorney  for  the  District  of 
Oregon. 

R.  T.  JACOB, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  September  19,  1942.  [38] 


And  Afterwards,  to  wit,  on  the  19th  day  of  Sep- 
tember, 1942,  there  was  duly  Filed  in  said  Court,  a 
Designation  of  the  contents  of  the  record  on  ap- 
peal, in  words  and  figures  as  follows,  to  wit:  [39] 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  Above  Court : 

The  defendant,  United  States  of  America,  hereby 
designates  the  following  in  this  case  to  be  contained 
in  the  record  on  appeal: 

1.  Complaint. 

2.  Answer. 

3.  Memorandum  of  Decision  dated  June  9,  1942. 

4.  Findings  of  Fact  and  Conclusions  of  Law. 

5.  Judgment  dated  June  16,  1942. 

6.  Notice  of  Appeal. 

7.  Statement  of  Points. 

8.  Pre-trial  order,  dated  as  of  Feb.  17,  1942. 
Filed  June  9,  1942. 
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9.  Reporter's  Original  Transcript  of  Trial  Pro- 
ceedings. 

10.  All  Original  Exhibits. 

11.  This  Designation  of  Contents  of  Record  on 
Appeal. 

CARL  C.  DONAUGH 

United  States  Attorney 
JAMES  H.  HAZLETT 
Assistant  United  States 
Attorney 
THOMAS  R.  WINTER 

Special  Assistant  to  the  United 
States  Attorney  for  the  Dis- 
trict of  Oregon. 

[Endorsed] :    Filed  September  19,  1942.  [40] 


And  Afterwards,  to  wit,  on  Saturday,  the  19th 
day  of  September,  1942,  the  same  being  the  65th 
Judicial  day  of  the  Regular  July,  1942,  Term  of 
said  Court;  present  the  Honorable  Claude  McCol- 
loch.  United  States  District  Judge,  presiding,  the 
following  proceedings  were  had  in  said  cause,  to 
wit:  [41] 

[Title  of  District  Court  and  Cause.] 

ORDER  RE  EXHIBITS 

Upon  application  of  the  attorney  for  defendant 
and  appellant  herein  and  good  cause  appearing 
therefor,  it  is  hereby 

Ordered  that  all  original  exhibits  in  this  cause 
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be  transmitted  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  connection  with 
the  appeal  of  this  case. 

Dated  this  19th  day  of  September,  1942. 
CLAUDE  McCOLLOCH 
Judge. 

[Endorsed]:    Filed  Sept.  19,  1942.  [42] 


And  Afterwards,  to  wit,  on  the  7th  day  of  Octo- 
ber, 1942,  there  was  duly  Filed  in  said  Court,  a 
Stipulation  amending  designation  of  contents  of 
record,  in  words  and  figures  as  follows,  to  wit :  [43] 

[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  AMEND  "DESIGNATION 
OF  CONTENTS  OF  RECORD  ON  APPEAL" 

It  is  hereby  Stipulated  that  the  "Designation  of 
Contents  of  Record  on  Appeal"  filed  by  defendant 
be  amended  by  including  therein  a  line  to  be  in- 
serted between  lines  8  and  9,  as  follows: 

"8a.  Reporter's  original  transcript  of  pre-trial 
proceedings.    Marked  Exhibit  17." 

Dated  October  5,  1942. 

S.  J.  BISCHOFF 

Attorney  for  Plaintiff 
THOMAS  R.  WINTER 

[Endorsed] :    Filed  October  7th,  1942.  [44] 
Attorney  for  Defendant. 
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And  Afterwards,  to  wit,  on  Tuesday,  the  20th  day 
of  October,  1942,  the  same  beino^  the  91st  Judicial 
day  of  tlie  Regular  July,  1942,  Term  of  said  Court ; 
present  the  Honorable  Claude  McCoUoch,  United 
States  District  Judge,  presiding,  the  following  i)ro- 
ceedings  were  had  in  said  cause,  to  wit:  [45] 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR 
DOCKETING  APPEAL 

This  Matter  coming  on  to  be  heard  on  motion  to 
James  H.  Hazlett,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  for  an  order  ex- 
tending the  time  for  docketing  the  appeal  in  the 
above-entitled  cause  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  the 
Court  being  fully  advised  in  the  premises.  It  Is 
Ordered  that  the  defendant.  United  States  of 
America,  have  to  and  including  the  24th  day  of 
November,  1942,  to  docket  its  appeal  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Dated  at  Portland,  Oregon,  this  20th  day  of  Octo- 
ber, 1942. 

CLAUDE  McCOLLOCH 
District  Judge 

[Endorsed] :  Filed  Oct.  20, 1942.  [46] 
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And  Afterwards,  to  wit,  on  Tuesday,  the  24th 
day  of  November,  1942,  the  same  being  the  21st 
Judicial  day  of  the  Regular  November,  1942,  Term 
of  said  Court;  present  the  Honorable  Claude  Mc- 
Colloch,  United  States  District  Judge,  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to  wit:  [47] 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR 
DOCKETING  APPEAL 

This  Matter  coming  on  to  be  heard  on  motion  of 
James  H.  Hazlett,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  for  an  order  ex- 
tending the  time  for  docketing  the  appeal  in  the 
above-entitled  cause  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  the 
Court  being  fully  advised  in  the  premises.  It  Is  Or- 
dered that  the  defendant,  United  States  of  America, 
have  to  and  including  the  13th  day  of  December, 
1942,  to  docket  its  appeal  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  at  Portland,  Oregon,  this  24th  day  of  No- 
vember, 1942. 

CLAUDE  McCOLLOCH 
District  Judge 

[Endorsed] :  Filed  Nov.  24,  1942.  [48] 


Chinook  Investment  Company  45 

CERTIFICATE  OF  CLERK  TO 
TRANSCRIPT  OF  RECORD 

United  States  of  America, 
District  of  Oregon — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  48  inclusive,  constitute  the  transcript  of 
record  on  appeal  from  a  judgment  of  said  Court  in 
a  cause  therein  numbered  Civil  854,  in  which  Chi- 
nook Investment  Company  is  plaintiff  and  appellee, 
and  United  States  of  America  is  defendant  and 
appellant;  that  said  transcript  has  been  prepared 
by  me  in  accordance  with  the  designation  and  stipu- 
lation amending  designation  of  contents  of  the  rec- 
ord on  appeal  filed  therein  by  appellant  and  in  ac- 
cordance with  the  rules  of  Court;  that  I  have  com- 
pared the  foregoing  transcript  with  the  original  rec- 
ord thereof  and  that  the  foregoing  transcript  is  a 
full,  true  and  correct  transcript  of  the  record  and 
proceedings  had  in  said  Court  in  said  cause,  as  the 
same  appear  of  record  and  on  file  at  my  office  and 
in  my  custody,  in  accordance  with  the  said  desig- 
nation and  stipulation  amending  designation. 

I  further  certify  that  I  am  transmitting  with 
said  transcript,  the  duplicate  of  the  reporter's  tran- 
script filed  in  the  Clerk's  Office. 

I  further  certify  that  I  am  transmitting  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
pursuant  to  an  order  of  the  District  Court  of  the 
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United  States  for  the  District  of  Oregon,  all  of  the 
original  exhibits  numbered  from  1  to  14-b  inclu- 
sive and  the  original  transcript  of  pretrial  proceed- 
ings marked  exhibit  17,  and  defendant's  exhibits  15 
and  16,  being  all  of  the  original  exhibits  introduced 
in  evidence  at  the  trial  in  said  cause.  [49] 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  $5.00  for  filing  Notice  of  Appeal,  and 
$8.10  for  comparing  and  certifying  the  within  tran- 
script, making  a  total  of  $13.10,  which  has  not  been 
paid  by  appellant  but  is  a  constructive  charge 
against  the  United  States. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at  Portland, 
in  said  District,  this  1st  day  of  December,  1942. 

[Seal]  G.  H.  MARSH, 

Clerk.  [50] 


Chinook  Investment  Company  47 

[Title  of  District  Court  and  Cause.] 

Portland,  Oregon,  Tuesday,  February  17,  1942, 
2:14  o'clock  P.  M. 
Before : 

Honorable  Claude  McColloch,  Judge. 

Appearances : 

Messrs.  Robert  T.  Jacob  and  S.  J.  Bischoff,  At- 
torneys for  the  Plaintiff ; 

Mr.  Thomas  R.  Winter,  Special  Assistant  to 
the  Chief  Counsel,  Bureau  of  Internal 
Revenue,  appearing  for  the  United  States 
of  America,  the  Defendant. 

TRIAL  PROCEEDINGS 

Mr.  Bischoff:  Shall  we  proceed  now  with  the 
trial,  your  Honor? 

The  Court:     Yes. 

Mr.  Bischoff:  At  this  time  I  might  say  first, 
that  we  concluded  our  pre-trial  procedure  here  at 
twelve  o'clock  and  we  haven't  had  the  time  to 
prepare  a  pre-trial  order  but  we  will  prepare  it  and 
submit  it  to  your  Honor. 

The  Court:  Is  there  any  doubt  of  our  having 
enough  time?  Could  you  put  your  oral  testimony 
on  before  your  documentary? 

Mr.  Bischoff:  Well,  our  oral  testimony  will  bo 
short  and  we  will  be  through. 

The  Court:     All  right. 

Mr.  Bischoff:  I  may  say  to  your  Honor,  I  had 
intended  at  the  conclusion  of  our  introduction  of 


48  United  States  of  America  vs. 

testimony  to  suggest  to  your  Honor  deferring  oral 
argument  so  that  we  could  exchange  briefs  and 
then  fix  the  time  for  oral  argument. 

The  Court:     Is  that  satisfactory,  Mr.  Winter? 

Mr.  Winter:  Yes;  if  your  Honor  wants  to  take 
the  case  under  advisement  after  hearing  it. 

The  Court:  Oh,  I  see.  We  will  do  it  that  way. 
We  will  follow  that,  which  is  the  usual  practice  in 
tax  cases — submit  briefs  and  then  hear  you  in  oral 
argument. 

Mr.  Bischoff:  At  this  time  I  offer  in  evidence 
Pre-Trial  Exhibit  1,  your  Honor. 

Mr.  Winter:  If  the  Court  please,  there  are  only 
two  exhibits  that  I  will  make  any  objection  to, 
and  I  would  suggest,  to  shorten  it,  that  all  pre-trial 
exhibits  may  be  introduced  with  the  exception  of 
those  two,  and  those  only  go  to  materiality  of  some- 
thing not  within  the  issues  in  this  case. 

The  Court:  In  other  wcrds,  Mr.  Winter  is  con- 
senting to  the  [2^]  introduction  now  of  all  of  the 
pre-trial  exhibits  except  two,  which  he  will  name 
in  a  minute,  as  to  which  he  reserves  exceptions,  and 
I  will  admit 

Mr.  Winter:  I  reserve  the  exceptions  that  will 
be  reserved  and  set  forth  in  the  pre-trial  order, 
your  Honor. 

The  Court :     All  right. 

Mr.  Winter:  They  only  go  to  the  materiality 
and  to  the  competency  of  one  exhibit. 

The  Court:     Here  is  what  we  have  done  in  some 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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other  tax  cases.  At  the  outset  we  have  admitted 
all  pre-trial  exhibits  in  evidence,  subject  to  the 
same  objections  as  were  reserved  in  the  pre-trial 
order. 

Mr.  Bischoff :  Well,  tliat  is  all  right,  then.  With 
that  understanding  I  will  offer  all  of  the  pre-trial 
exhibits. 

Mr.  Winter:  And  we  make  the  same  offer  with 
respect  to  the  two  exhibits  introduced  by  defen- 
dant. 

Mr.  Bischoff*:  Yes.  I  offer  only  those  which  the 
plaintiff*  offered,  and  the  defendant  offers  those 
which  the  defendant  offered. 

The  Court :  Well,  Mr.  Person  will  mark  them  as 
trial  exhibits. 

(The  pre-trial  exhibits  so  offered  and  re- 
ceived were  further  marked  "and  trial"  as 
follows:) 

Plaintiff's  Pre-Trial  Exhibit  1:  Certified 
copy  of  Income  Tax  Return  of  plaintiff  for 
year  1936;  [3] 

PLAINTIFF'S  PRE-TRIAL  AND  TRIAL 
EXHIBIT  No.  1 

Corporation  Income  and  Excess  Profits  Tax 
Return  for  the  Calendar  Year  1936  of  the 
Chinook  Investment  (-ompany,  filed  March  15, 
1937. 
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Page  1  of  Return 

EXCESS  PROFITS  TAX  COMPUTATION 

Item  No. 

1.  Value    of   capital    stock    declared   in    capital 

stock  tax  return,  etc $100,000.00 

2.  Net  income   for  Excess  Profits  Tax  Compu- 
tation   $  22,741.85 

3.  Less:    Dividends    received    credit     (85%    of 

Item  12(a)  page  2) 23,243.34 

4.  Balance  of  Net  Income 0.00 

5.  Less:  10%  of  Item  1 10,000.00 

6.  Net    income    subject    to    Excess    Profits    tax 

(carry  forward  as  Item  7) 0.00 

INCOME  TAX  COMPUTATION 

Item  No. 

NORMAL  TAX 
13.    Net   income   for   tax   computation    (Item  29, 

page    2)    $  22,741.85 

15.    Less:    Dividends    received    credit     (85%    of 

Item  12(a)  page  2) 23,073.33 

17.   Normal  tax  net  income 0.00 

SURTAX  ON  UNDISTRIBUTED  PROFITS 

23.    Net  income  for  surtax  computation $  22,741.85 

28.  Adjusted  net  income    (Item  23  minus  Items 

24-27)    22,741.85 

29.  Less:  Dividends  paid  credit 23,073.33 

31.    Undistributed   Net    Income None 

41.  Total  Surtax  «.         None 

42.  Total  Normal  Tax  and  Surtax None 

44.    Balance   of   Tax None 
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Page  2  of  Return 

Date  of  incorporation,  February  21,  1941  under 
the  laws  *  *  *  Oregon. 

The  corporation's  books  are  in  care  of  R.  S.  Far- 
rell  located  at  536  S.  W.  Front  Avenue.  Kind  of 
business  (in  detail)  Bonds,  Stocks,  Real  Estate. 

NET  INCOME  COMPUTATION 

Cross  Income 

Item  No. 

9.    Rents   $11,728.21 

11.  Capital  Gain  or  Loss  (from 
Schedule  B)  (If  loss,  enter  such 
loss  or  $2,000,  whichever  is  less) 

Loss    2,000.00 

12.  Dividends  on  stock  of: 

(a)  Domestic  corporation  sub- 
ject to  taxation  under  Title 
1  of  Rev.  Act  of  1936 27,145.09 


14.  Total  Income  in  Items  3  and  6 

to  13,  inclusive $  36,873.30 

DEDUCTIONS 
Deductions  Itemized : 

15.  Compensation  of  Officers  (From  Schedule  C)..$  1,200.00 
17.    Repairs    82.01 

19.  Interest  paid  3,200.00 

20.  Taxes  Paid  5,050.50 

23.    Depreciation  4,328.00 

25.  Other  Deductions  Authorized  by  Law:  ' 

(a)  Expenses  403.47 

(b)  Insurance    67.41 

26.  Total  Deductions  $  14,331.45 


27.    Net  Income  for  Excess  Profits  Tax  Compu- 
tation   $  22,541.85 

29.   Net  income  for  Income  Tax  Computation $  22,541.85 
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Page  6  of  Return 

SCHEDULE    M— RECONCILIATION    OF    NET    INCOME 
AND  ANALYSIS  OF  CHANGES  IN  SURPLUS 

Item 

1.    Net   Income   $  22,541.85 


3.  Balance    22,541.85 

4.  (c)  Other  Items  of  Nontaxable  Income 

(1)   Capital  Stock  Dividend 

Alder    Investment    Company 630.00 

7.  Total  of  Lines  3  to  6,  inclusive $  23,171.85 

8.  Total  from  Line  16 50,107.49 

9.  Net  profit  or  loss  for  year,  as  shown  by  books, 
before  any  adjustments  are  made  therein  (Line 

7  minus  Line  8)    (If  loss  indicate) 26,935.64 

10.    Surplus  and  undivided  profits  as  shown  by  bal- 
ance sheets  at  close  of  preceding  taxable  year....  252,644.95 

14.  Surplus,  etc.  at  close  of  taxable  year 225,709.31 

15.  Unallowable  Deductions 

(j)    Additions  to  reserves  for  contingencies 

(1)  Loss  Bankrupts,   etc 11,620.00 

(1)    Other  unallowable  deductions  (to  be 
detailed) 
(1)  Excess  over   $2,000.00 — loss  on  stocks 

and  bonds  sold 38,487.49 

16.  Total  of  Line  15 50,107.49 

17.  Dividends  paid  during  the  taxable  year   (state 
whether  paid  in  cash,  stock  of  the  corporation, 

or  other  property) None 

SCHEDULE  OF  DIVIDENDS  RECEIVED 

Crown  Will.  Pap.  Co.— San  Fran 728. 

American    Snuff — Memphis   975. 

Texas  Gulf  Sulphur,  N.  Y 1500. 

Pacific  Ltg.  Co.— Los  A 300. 

Caterpillar  Tractor — San  Leandro 7500. 

Iron   Fireman— Portland   2527.50 

Supervised   Shares — Jersey   Cy 520.50 

Kennecott   Copper— N.   Y 340. 
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Magma  Copper — N.  Y 275. 

Petrol.  Corp.  of  Amer.,  Jersey  Cy 270. 

Transamerica,  S.  Fran 400. 

Oregon  Worsted,  Portland 60, 

Sperry  Corp.— N.  Y 300. 

Peoples  Water  &  Gas— N.  Y 675. 

Anaconda  Copper — N.  Y 125. 

Pickle  Crow  Min.  Co.— Toronto 19.50 

Trans.  &  West.  Air — Kansas  Cy 6. 

Pacific  International,  Portland 550. 

N.  W.  Electric,  Portland 7056. 

Quarterly    Shares — Jersey    Cy 150. 

Incorporated  Invest.,  Boston 2166.96 

Equity  Corp.— Jersey  Cy 473.13 

Central  &  S.  W.  Utilities 227.50 


127145.09 
[Endorsed]:  Filed  Dec.  7,  1942. 


Plaintiff's  Pre-Trial  Exhibit  2:  Certified 
copy  of  letter  dated  March  2nd,  1937,  addressed 
to  Chinook  Investment  Company; 
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Plaintiff's  Pre-Trial  Exhibit  3:  Certified 
copy  of  claim  for  refund,  of  $4,071.89,  received 
by  Collector  February  18,  1938; 

PLAINTIFF'S    PRE-TRIAL    AND    TRIAL 
EXHIBIT  No.  3 

The  tax  on  corporate  undistributed  profits  as  lev- 
ied upon  the  claimant  corporation  and  collected  is 
illegal,   for: 

I 
The  purpose  and  legislative  intent  of  the  sur- 
tax on  undistributed  profits  was  to  impose  a  levy 
on  those  corporations  which  permitted  their  earn- 
ings and  profits  to  accumulate  in  the  corporate  cof- 
fers without  distribution  to  the  shareholders,  so  as 
to  equalize  the  burden  of  taxation  between  the  cor- 
porations and  shareholders  who  received  regular 
dividends  subject  to  annual  taxation  on  the  one 
hand,  and  those  corporations  and  shareholders  who 
could  afford  to  permit  their  corporate  earnings  to 
accumulate  and  escape  current  surtaxes  on  the  other 
hand. 

In  his  special  message  to  Congress  on  March  3, 
1936,  the  President  stated: 

''The  accumulation  of  surplus  in  corpora- 
tions controlled  by  taxpayers  with  large  incomes 
is  encouraged  by  the  present  freedom  of  un- 
distributed corporate  income  from  surtaxes. 
Since   stockholders   are   the   beneficial   owners 
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Plaintiff's  Pre-Trial  and  Trial  Exhibit  3— (Cont.) 
of  both  distributed  and  undistributed  corpo- 
rate income,  the  aim,  as  a  matter  of  funda- 
mental equity,  should  be  to  seek  equality  of 
tax  burden  on  all  corporate  income  whether 
distributed  or  withheld  fi'om  the  beneficial  own- 
ers. As  the  law  now  stands  our  corporate  taxes 
dip  too  deeply  into  the  shares  of  corporate 
earnings  going  to  stockholders  who  need  the 
disbursement  of  dividends,  while  the  shares  of 
stockholders  who  can  afford  to  leave  earnings 
undistributed  escape  current  surtaxes  alto- 
gether. 

"This  method  of  evading  existing  surtaxes 
constitutes  a  problem  as  old  as  the  income- 
tax  law  itself.  Repeated  attempts  by  the  Con- 
gress to  prevent  this  form  of  evasion  has  not 
been  successful.  The  evil  has  been  a  growing 
one.  Tt  has  now  reached  disturbing  propor- 
tions from  the  standpoint  of  the  inequality  it 
represents  and  of  its  serious  effect  on  the  Fed- 
eral revenue.  Thus  the  Treasury  estimates  that, 
during  the  calendar  year  1936,  over  41/:  bil- 
lion dollars  of  corporate  income  will  be  with- 
held from  stockholders.  If  this  undistributed 
income  were  distributed,  it  would  be  added  to 
the  income  of  stockholders  and  there  taxed  as 
is  other  personal  income.  But,  as  matters  now 
stand,  it  will  be  withheld  from  stockholders  by 
those  in  control  of  these  corporations.  In  one 
year  alone,  the  Government  will   be  deprived 
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Plaintiff's  Pre-Trial  and  Trial  Exhibit  3— (Cont.) 
of  revenues  amounting  to  over  $1,300,000,000. 

"A  proper  tax  on  corporate  income  (includ- 
ing dividends  from  other  corporations),  which 
is  not  distributed  as  earned,  would  correct  the 
serious  twofold  inequality  in  our  taxes  on  busi- 
ness profits  if  accompanied  by  a  repeal  of  the 
present  corporate  income  tax,  the  captal-stock 
tax,  the  related  excess-profits  tax,  and  the  pres- 
ent exemption  of  dividends  from  the  normal  tax 
on  individual  incomes.  The  rate  on  undistrib- 
uted corporate  income  should  be  graduated  and 
so  fixed  as  to  yield  approximately  the  same 
revenue  as  would  be  yielded  if  corporate  profits 
were  distributed  and  taxed  in  the  hands  of 
stockholders. 

''Such  a  revision  of  our  corporate  taxes 
would  effect  great  simplification  in  tax  proce- 
dure, in  corporate  accounting,  and  in  the  un- 
derstanding of  the  whole  subject  by  the  citi- 
zens of  the  Nation.  It  would  constitute  distinct 
progress  in  tax  reform. ' ' 

In  the  Eeport  of  Mr.  Doughton,  Chairman  of 
the  House  of  Representatives  Committee  on  Ways 
and  Means,  representing  the  majority  views,  the  fol- 
lowing purposes  were  started  (P.  3.)  : 

"The  President  requests  the  Congress  to 
raise  620  million  dollars  of  additional  revenue 
annually  by  some  form  of  permanent  taxation. 
He  suggests  some  form  of  undistributed  profits 
tax.    Your  committee  recognizes  the  fact  that 
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the  greatest  defect  in  our  present  system  of 
taxation  lies  in  the  fact  that  surtaxes  on  indi- 
viduals are  avoided  by  impounding  income  in 
corporate  surpluses.  Therefore,  your  commit- 
tee proposes  a  plan  of  taxation  which  taxes  a 
corporation  on  the  net  income,  but  which  fixes 
the  rate  in  accordance  with  the  proportion  of 
the  net  income  undistributed. 

"The  major  purposes  of  the  change  in  the 
method  of  taxing  corporate  incomes  are  (1)  to 
prevent  avoidance  of  surtax  by  individuals 
through  the  accumulation  of  income  by  corpo- 
rations, (2)  to  remove  serious  inequities  and 
inequalities  between  corporate,  partnership,  and 
individual  forms  of  business  organization,  and 
(3)  to  remove  the  inequity  as  between  large 
and  small  shareholders  resulting  from  the  pres- 
ent flat  corporate  rates. 

"It  is  well  recognized  that  the  corporate  form 
of  doing  business  enjoys  certain  advantages 
over  individual  and  partnership  businesses.  The 
existing  law  creates  purely  artificial  additional 
advantages  in  some  cases  and  artificial  disad- 
vantages in  others,  depending  upon  the  size  of 
the  enterprise  and  the  character  of  its  owner- 
ship. Individuals  and  partnerships  cannot  min- 
imize their  taxes  by  failure  to  distribute  their 
business  earnings.  Corporations  should  not  be 
permitted  to  withhold  from  the  beneficial  share- 
holders unneeded  corporate  income  at  the  ex- 
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pense  of  the  revenues  of  the  United  States  and 
to  the  detriment  of  the  shareholder.  The  bill 
proposes  to  remove  many  of  these  inequities 
by  relieving  from  tax  corporations  which  dis- 
tribute all  their  net  earnings  annually  as 
earned,  and  by  taxing  corporations  accumulat- 
ing their  net  income  at  a  rate  to  compensate 
to  a  large  extent  for  the  amount  of  tax  on  the 
shareholders'  income  lost  by  reason  of  the  fail- 
ure to  make  a  complete  distribution.  Adequate 
safeguards  are  provided  in  the  bill  to  prevent 
unreasonable  taxation  of  incomes  in  the  case  of 
corporations  in  distress  or  with  inadequate 
earnings  to  take  care  of  their  immediate  busi- 
ness needs.  No  attempt  is  made  under  the  bill 
to  tax  past  accumulations  of  surplus. " 

And  on  Page  8  of  the  Report,  the  majority  stated: 
"This  new  plan  of  taxing  corporate  net  in- 
come, in  the  opinion  of  your  committee,  will 
not  prevent  the  retention  of  earnings  sufficient 
to  provide  for  legitimate  corporate  needs  but 
will  discourage  accumulation  for  which  there  is 
no  sound  reason. " 

The  entire  income  of  the  claimant  corporation 
after  applying  expenses  against  other  income,  was 
derived  from  dividends,  and,  therefore,  was  not  sub- 
ject to  normal  taxation  under  the  Revenue  Act  of 
1936.  The  Majority  Report  by  Mr.  Doughton  con- 
tinued (P.  11)  : 
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"Your  committee  is  of  the  opinion  that  cor- 
porations which  are  exempt  from  the  income 
tax  under  existing  law  should  not  be  subject 
to  the  proposed  plan  for  taxing  corporations. 
Corporations  paying  dividends  to  such  corpora- 
tions receive  the  same  dividend  credit  as  if 
such  dividends  were  paid  to  persons  not  exempt 
from  the  income  tax." 

The  Senate  modified  the  provisions  of  the  House 
Bill  12395,  but  retained  the  principal  feature  of 
taxing  the  corporate  undistributed  profits.  The  Sen- 
ate Finance  Committee  saw  that  the  evil  sought  to 
be  remedied  was  "the  retention  of  profits  by  corpo- 
rations to  protect  investors  having  large  incomes 
against  paying  on  large  incomes",  and  modeled 
its  revision  along  those  lines. 

The  Bill,  as  finally  enacted,  provided  for  such 
tax  on  the  undistributed  profits  of  corporations, 
and  stated  in  Section  14  (b) : 

"Imposition  of  Tax. — There  shall  be  levied, 
collected,  and  paid  for  each  taxable  year  upon 
the  net  income  of  every  corporation  a  surtax 
equal  to  the  sum  of  the  following,  subject  to 
the  application  of  the  specific  credit  as  provided 
in  subsection  (c) : 

7  per  centum  of  the  portion  of  the  undis- 
tributed net  income  which  is  not  in  excess 
of  10  per  centum  of  the  adjusted  net  in- 
come.   " 

According  to  Section  14  (a)   (1),  "the  term  'ad- 
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justed  net  income'  means  the  net  income  minus  the 
sum  of — 

(A)  The  normal  tax  imposed  by  section  13. 

(B)  The  credit  provided  in  section  25  (a), 
relating  to  interest  on  certain  obligations  of  the 
United  States  and  Government  corporations. 

(C)  In  the  case  of  a  holding  company  af- 
filiate (as  defined  in  section  2  of  the  Banking 
Act  of  1933),  the  amount  allowed  as  a  credit 
under  section  26  (d). 

(D)  In  the  case  of  a  national  mortgage  as- 
sociation created  under  Title  III  of  the  Na- 
tional Housing  Act,  the  amount  allowed  as  a 
credit  under  section  26  (e)." 

And  according  to  Section  14  (a)  (2),  "The  term 
'undistributed  net  income'  means  the  adjusted  net 
income  minus  the  sum  of  dividends  paid  credit  pro- 
vided in  section  27  and  the  credit  provided  in  sec- 
tion 26  (c),  relating  to  contracts  restricting  divi- 
dends." 

The  claimant  corporation  sustained  an  ac^al  net 
loss  of  $19,493.17,  but  due  to  the  $2,000  limitation 
imposed  by  Section  117  (d)  of  the  Revenue  Act  of 
1936  on  a  net  capital  loss  of  $42,035.02,  the  net  re- 
sult was  distorted  so  as  to  indicate  a  net  profit  of 
$22,541.85  for  the  calendar  year  1936.  The  Collec- 
tor of  Internal  Revenue  levied  and  collected  an  ad- 
ditional tax  based  upon  the  failure  to  distribute 
the  nonexistent  profit,  on  the  theory  that  since  the 
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net  income  was  computed  to  be  $22,541.85  and  since 
there  were  no  deductions  for  purposes  of  the  sur- 
tax on  undistributed  profits,  that  sum  constituting 
the  net  income  was  also  the  "undistributed  net  in- 
come" and,  therefore,  was  subject  to  the  surtax  im- 
posed by  Section  14  of  the  Revenue  Act  of  1936. 
The  net  result  of  the  operations  of  the  year  left  the 
claimant  with  no  actual  net  income,  as  the  term  is 
used  by  accountants  and  understood  generally.  In 
view  of  the  foregoing  expressions  of  legislative  in- 
tent, it  is  submitted  that  Section  14  was  not  designed 
to  be  imposed  upon  a  statutory  net  income  regard- 
less of  the  actualities  of  the  situation.  Some  vari- 
ation between  statutory  net  income  and  net  income 
in  the  accounting  sense  may  be  permissible,  but  not 
a  variation  which  taxes  the  failure  to  distribute 
that  which  was  completely  nonexistent. 

II. 

The  provisions  of  Section  14  of  the  Revenue  Act 
of  1936  are  unconstitutional  and  violate  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States 
insofar  as  they  set  up  an  arbitrary  basis  of  inci- 
dence as  applied  to  the  claimant  corporation  by 
taxing  as  "undistributed  net  income"  an  amount 
that  is  actually  nonexistent  as  income  of  any  char- 
acter whatsoever. 

The  Fifth  Amendment  to  the  Constitution  of  the 
United  States  provides  in  part  as  follows: 

"No  person  shall be  deprived  of  life,  lib- 
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erty,  or  propert}^,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public 

use,  without  just  compensation." 

The  Supreme  Court  regards  the  due  process  clauses 
of  the  Fifth  and  Fourteenth  Amendments  as  exact 
counterparts,  despite  the  difference  between  the  ac- 
tive and  passive  voice, — Carroll  v.  Greenwich  In- 
surance Co.,  199  U.S.  401,  410,  26  S.Ct.  66,  50  L.Ed. 
246  (1905) ;  Hamilton  v.  Kentucky  Distilleries  and 
Warehouse  Co.,  251  U.S.  146, 156,  40  S.Ct.  106,  64  L. 
Ed.  194  (1919)  ;  29  Columbia  Law  Review  624,  625, 
— and  the  citations  are  interchangeable.  29  Colum- 
bia Law  Review  321,  n.  9,  and  cases  therein  cited. 

These  amendments  have  been  held  to  apply  to  cor- 
porations as  well  as  individuals.  The  Railroad  Tax 
Cases,  13  Fed.  722,  746;  Portland  Railway,  Light 
and  Power  Co.  v.  Railroad  Commission,  56  Or.  468, 
109  Pac.  273. 

The  Supreme  Court  has  held  that  the  Fifth 
Amendment  is  not  only  a  procedural  guaranty,  but 
also  a  guaranty  of  substantive  due  process,  the  test 
of  which  is  the  reasonableness  or  arbitrariness  of  in- 
cidence. Mr.  Justice  Brandeis  in  the  dissenting 
opinion  in  Burnet  v.  Coronado  Oil  &  Gas  Co.,  285 
U.S.  393,  410,  52  S.Ct.  443,  76  L.Ed.  815. 

In  Heiner  v.  Donnan,  285  U.S.  312,  52  S.Ct.  358, 
10  AFTR  1609,  the  Supreme  Court,  in  dealing  with 
the  statutory  conclusive  presumption  that  transfers 
made  without  consideration  within  two  years  of  the 
donor's  death  were  made  in  contemplation  of  deaths 
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held  that  this  provision  of  the  Revenue  Act  of  1926 
ran  afoul  of  the  Fifth  Amendment,  supra.  The 
Court  cited  Schlesinger  v.  Wisconsin,  270  U.S.  230, 
46  S.Ct.  260,  70  L.Ed.  557,  43  A.L.R.  1224,  which 
involved  a  similar  statute  of  Wisconsin  which  was 
held  unconstitutional  under  the  due  process  clause 
of  the  Federal  Constitution.  The  Court  proceeded 
to  state : 

"The  Schlesinger  Case  has  since  been  applied 
many  times  by  the  lower  federal  courts,  by  the 
Board  of  Tax  Appeals,  and  by  state  courts ;  and 
none  of  them  seem  to  have  been  at  any  loss  to 
understand  the  basis  of  the  decision,  namely, 
that  a  statute  which  imposes  a  tax  upon  an  as- 
sumption of  fact  which  the  taxpayer  is  for- 
bidden to  controvert  is  so  arbitrary  and  un- 
reasonable that  it  cannot  stand  under  the  Four- 
teenth Amendment. 

"Nor  is  it  material  that  the  Fourteenth 
Amendment  was  involved  in  the  Schlesinger 
Case,  instead  of  the  Fifth  Amendment,  as  here. 
The  restraint  imposed  upon  legislation  by  the 
due  process  clauses  of  the  two  amendments  is 
the  same.  Coolidge  v.  Long,  282  U.S.  582,  596, 
51  S.Ct.  306,  75  L.Ed.  562.  That  a  federal  stat- 
ute passed  under  the  taxing  power  may  be  so 
arbitrary  and  capricious  as  to  cause  it  to  fall 
before  the  due  process  of  law  clause  of  the 
Fifth  Amendment  is  settled.  Nichols  v.  Coo- 
lidge, 274  U.S.  531,  542,  47  S.Ct.  710,  71  L.Ed. 
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1184,  52  A.L.R.  1081 ;  Brushaber  v.  Union  Pac. 
RR  Co.,  240  U.S.  1,  24-25,  36  S.Ct.  236,  60  L.Ed. 
493,  L.R.A.  1917D,  414  Ann.  Cas.  1917B,  713; 
Tyler  v.  United  States,  supra,  281  U.S.  504,  50 
S.Ct.  356,  74  L.Ed.  991,  69  A.L.R.  758." 

Professor  Robert  Murray  Haig  has  defined  in- 
come as  follows  (The  Federal  Income  Tax  (Colum- 
bia University  Lectures),  p.  27)  : 

"Income  is  the  money  value  of  the  net  ac- 
cretion to  economic  power  between  two  points 
of  time." 

In  the  case  at  hand,  the  claimant  corporation 
realized  no  net  accretion  to  economic  power  between 
January  1,  1936  and  December  31,  1936,  but  did 
realize  a  net  decrease  in  economic  power  valued  at 
$19,493.17.  This  is  the  actual  fact.  In  Hoeper  v. 
Commissioner,  284  U.S.  206,  52  S.Ct.  120,  76  L.Ed. 
248,  the  Supreme  Court  in  applying  the  Fourteenth 
Amendment  to  the  Wisconsin  statute  said: 

" That  which  is  not  in  fact  the  taxpayer's 

income  cannot  be  made  such  by  calling  it  in- 
come. Compare  Nichols  v.  Coolidge,  274  U.S. 
531,  47  S.Ct.  710,  71  L.Ed.  1184,  52  A.L.R. 
1081," 

Nor  can  that  which  is  not  profit  constitute  undis- 
tributed profits. 

Taxation  is  a  practical  matter,  and  fiction  may 
not  be  permitted  to  obscure  the  realities.    United 
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States  V.  Flannery,  268  U.S.  98,  45  S.Ct.  420.  In 
the  latter  case,  the  Supreme  Court  said: 

''Since  Flannery  sustained  no  actual  loss  in 
the  transaction  in  question,  having  sold  the 
stock  for  more  than  it  had  cost,  his  executors 
were  not  entitled  to  the  deduction  which  they 
claimed  because  it  was  sold  at  less  than  its, mar- 
ket value  on  March  1,  1913."  (Emphasis  ours.) 

As  was  stated  by  Ernst  Fuchs  (Wurttembergische 
Zeitung  fur  Rechtspflege  und  Verwaltung,  p.  5, 
(1909)): 

"What  we  are  striving  for  is  that  the  courts 
may  find  the  right  judgment  on  the  merits  by 
practical  sense  and  true  comprehension  of  the 
facts,  instead  of  the  correct  logical  deduction 
by  the  help  of  scholastic  subtleties." 

See  also  Farmers'  Loan  &  Trust  Co.  v.  State  of 
Minnesota,  280  U.S.  204,  50  S.Ct.  98,  74  L.Ed.  371, 
8  AFTR  10257,  where  the  Court  said  plainly: 

"Taxation  is  an  intensely  practical  matter, 
and  laws  in  respect  of  it  should  be  construed 
and  applied  with  a  view  of  avoiding,  so  far 
as  possible,  unjust  and  oppressive  conse- 
quences.- -  -" 

In  accord,  Jacobs  v.  Commissioner,  34  F.(2d)  233, 
235,  certiorari  denied,  280  U.S.  603,  50  S.Ct.  85, 
74  L.Ed.  647;  City  Bank  Farmers  Trust  Co.,  Ex'r 
V.  U.S.,  74  F.(2d)  692  (CCA.  2d,  1935);  Irving 
D.  Rossheim,  31  B.T.A.  857,  867;  Dudley  T.  Hum- 
phrey, 32  B.T.A.  280,  282. 
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Divorced  from  realty  taxation  becomes  sheer  op- 
pression. When  the  provisions  of  Section  14,  supra, 
are  applied  to  a  taxpayer  with  an  actual  loss,  they 
penalize  "a  lifeless  stone  for  not  yielding  milk". 
"Such  an  exaction  is  not  taxation  but  spoliation." 
Pleiner  v.  Donnan,  supra. 

In  the  Heiner  v.  Donnan  case,  supra,  the  govern- 
ment counsel  maintained  that  the  conclusive  pre- 
sumption created  by  the  statute  was  a  rule  of  sub- 
stantive law,  and,  regarded  as  such,  should  be  up- 
held. The  Court  dismissed  this  contention  com- 
pletely by  saying: 

" it  is  hard  to  see  how  a  statutory  rebut- 
table presumption  is  turned  from  a  rule  of  evi- 
dence into  a  rule  of  substantive  law  as  the  re- 
sult of  a  later  statute  making  it  conclusive.  In 
both  cases  it  is  a  substitute  for  proof;  in  the 
one  open  to  challenge  and  disproof,  and  in  the 
other  conclusive.  However,  whether  the  latter 
presumption  be  treated  as  a  rule  of  evidence 
or  of  substantive  law,  it  constitutes  an  attempt 
by  legislative  fiat,  to  enact  into  existence  a 
fact  which  here  does  not,  and  cannot  be  made 
to,  exist  in  actuality,  and  the  result  is  the  same, 
unless  we  are  ready  to  overrule  the  Schlesinger 
Case,  as  we  are  not ;  for  that  case  dealt  with  a 
conclusive  presumption,  and  the  court  held  it 
invalid  without  regard  to  the  question  of  its 
technical  characterization.  This  court  has  held 
more  than  once  that  a  statute  creating  a  pre- 
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sumption  which  operates  to  deny  a  fair  oppor- 
tunity to  rebut  it  violates  the  due  process  clause 
of  the  Fourteenth  Amendment.  For  example, 
Bailey  v.  Alabama,  219  U.S.  219,  238,  et  seq., 
31  S.Ct.  145,  55  L.Ed.  191 ;  Manley  v.  Georgia, 
279  U.S.  1,  5-6,  49  S.Ct.  215,  73  L.Ed.  575.  ''It 
is  apparent,"  this  court  said  in  .the  Bailey  Case 
(219  U.S.  239,  31  S.Ct.  145,  151,  55  L.Ed.  191) 
"that  a  constitutional  prohibition  cannot  be 
transgressed  indirectly  by  the  creation  of  a 
statutory  presumption  any  more  than  it  can 
be  violated  by  direct  enactment.  The  povv^er  to 
create  presumptions  is  not  a  means  of  escape 
from  constitutional  restrictions." 

"If  a  legislative  body  is  without  power  to 
enact  as  a  rule  of  evidence  a  statute  denying 
a  litigant  the  right  to  prove  the  facts  of  his 
case,  certainly  the  power  cannot  be  made  to 
emerge  by  putting  the  enactment  in  the  guise 
of  a  rule  of  substantive  law." 

In  Williams  Investment  Co.  v.  United  States, 
3  Fed.  Supp.  225,  12  AFTR  671  (Ct.  of  Claims, 
1933),  the  Court  of  Claims  dealt  with  the  constitu- 
tionality of  the  surtax  on  corporations  formed  or 
availed  of  to  avoid  surtax  on  their  stockholders, 
which  differs  from  the  provisions  of  Section  14, 
supra,  in  effect  only  insofar  as  it  makes  the  pre- 
sumption conclusive  that  the  corporation  is  availed 
of  for  the  purpose  of  avoiding  the  surtax  on  divi- 
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dends.  The  Court  upheld  the  statute  because  the 
presumption  was  merely  prima  facie,  and  said : 

''The  section  does  not  make  the  accumula- 
tion of  surplus  an  absolute  test  for  classifi- 
cation, but  merely  a  prima  facie  classifica- 
tion. It  does  not  tax  all  corporations  which  ac- 
cumulate their  surplus,  but  classifies  those  as 
subject  to  the  tax  who  make  such  accumulations 
for  the  purpose  of  preventing  the  imposition 
of  the  surtax  on  their  stockholders,  leaving 
each  corporation  free  to  establish  as  a  fact,  if 
such  be  the  fact,  that  the  accumulation  was  for 
the  needs  of  the  business.  The  presumption  is 
not  conclusive." 

The  purpose  of  the  tax,  according  to  the  court, 
was  "to  aid  in  the  collection  of  revenue"  and  to 
prevent  evasions  of  the  tax  laws.  As  applied  to 
corporations  with  an  actual  net  income,  it  accom- 
plished its  purpose.  In  all  the  cases  to  which  it  has 
been  applied,  the  corporation  has  had  an  actual 
net  income  which  was  withheld  from  its  stockhold- 
ers. But  in  the  case  at  hand  the  analogous  statute 
is  being  applied  to  a  corporation  with  an  operating 
deficit  in  fact.  There  was  no  net  income  to  distrib- 
ute to  stockholders.  Yet  the  statute  makes  the  prima 
facie  presumption  of  Section  220  of  the  Revenue 
Acts  of  1924  and  1926  a  substantive  rule  of  law, 
thus  embalming  the  prima  facie  presumption  into 
a  conclusive  presumption.  Heiner  v.  Donnan,  su- 
pra, dealing  with  a  case  nearly  on  all  fours,  de- 
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spatched  swiftly  and  thought  of  the  constitution- 
ality of  such  statute. 

The  conclusion  follows  in  the  matter  at  hand 
that  by  enacting  a  rule  of  substantive  law  that  a 
statutory  "undistributed  net  income"  should  be  sub- 
ject to  taxation  regardless  of  whether  such  "net  in- 
come" existed,  much  less  whether  there  was  any  to 
distribute,  Congress  attempted,  "by  legislative  fiat, 
to  enact  into  existence  a  fact  which  here  does  not, 
and  cannot  be  made  to  exist  in  actuality."  Heiner 
V.  Donnan,  supra.  Such  legislation,  by  virtue  of 
its  arbitrary  incidence,  violates  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  and  is 
void. 

III. 
The  provisions  of  Section  14  of  the  Revenue  Act 
of  1936  are  unconstitutional  under  Article  9  and 
the  Sixteenth  Amendment,  for,  they  impose  a  tax 
not  on  the  receipt  of  income  but  on  its  non-dispo- 
sition, thus  taxing  the  unspent  portion  of  corporate 
mone}^  without  a])portionment. 

The  Sixteenth  Amendment  to  the  Constitution  of 
the  United  States  provides  as  follows : 

"The  congress  shall  have  power  to  lay  and 
collect  taxes  on  incomes,  from  whatever  source 
derived,  without  apportionment  among  the  sev- 
eral states,  and  without  regard  to  any  census 
or  enumeration." 

The  other  pertinent  provisions  of  the  Constitu- 
tion of  the  United  States  are  as  follows : 
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^^Art.  8.    Powers  of  congress. — The  congress 
shall  have  power — 

To  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States;  but  all  duties,  imposts  and  ex- 
cises shall  be  uniform  throughout  the  United 
States. 

"Art.  9.  Restrictions  upon  powers  of  con- 
gress.— 

"No  capitation,  or  other  direct,  tax  shall  be 
laid,  unless  in  proportion  to  the  census  or  enu- 
meration hereinbefore  directed  to  be  taken." 

A  tax  on  the  unspent  portion  of  corporate  in- 
come is  a  direct  tax.  This  unspent  portion  consti- 
tutes property  which  cannot  be  levied  upon  with- 
out due  process  of  law.  Heiner  v.  Donnan,  supra. 
In  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.S. 
429,  15  S.Ct.  673,  (1895),  a  bill  was  brought  by 
a  stockholder  in  the  defendant  corporation  to  en- 
join the  payment  of  a  tax  of  two  percent  on  the  net 
profits  of  the  corporation  for  the  year  1894.  The 
bill  alleged  that  defendant's  income  was  derived 
from  real  estate,  bonds  of  the  city  of  New  York,  and 
corporate  bonds  and  stock.  Unconstitutionality  of 
the  act  was  alleged.  A  demurrer  on  the  ground  of 
want  of  equity  was  sustained  by  the  Circuit  Court, 
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and  on  appeal  to  the  Supreme  Court  of  the  United 
States  the  decree  below  was  reversed.  The  Court 
said: 

" but  a  tax  upon  property  holders  in  re- 

spect  of  their  estates,  whether  real  or  personal, 
or  of  the  income  yielded  by  such  estates,  and  the 
payment  of  which  cannot  be  avoided,  are  direct 
taxes. "  (Emphasis  ours.) 

On  re-argument  the  Court  added  (158  U.S.  601, 
15  S.Ct.  912) : 

"Our  previous  decision  was  confined  to  the 
consideration  of  the  validity  of  the  tax  on  the 
income  from  real  estate,  and  on  the  income  from 
municipal  bonds.  The  question  thus  limited  was 
whether  such  taxation  was  direct  or  not,  in  the 
meaning  of  the  Constitution ;  and  the  court  went 
no  further,  as  to  the  tax  on  the  income  from 
real  estate,  than  to  hold  that  it  fell  within  the 
same  class  as  the  source  whence  the  inc^ome  was 
derived,  that  is,  that  a  tax  upon  the  realty  and 
a  tax  upon  the  receipts  therefrom  were  alike 
direct;  while  as  to  the  income  from  municipal 
bonds,  that  could  not  be  taxed  because  of  want 
of  power  to  tax  the  source,  and  no  reference 
was  made  to  the  nature  of  the  tax  as  being  di- 
rect or  indirect. 

"We  are  now  permitted  to  broaden  the  field 
of  inquiry,  and  to  determine  to  which  of  the 
two  great  classes  a  tax  upon  a  person's  entire 
income,  whether  derived  from  rents  or  products, 
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or  otherwise,  of  real  estate,  or  from  bonds, 
stocks,  or  other  forms  of  personal  property, 
belongs;  and  we  are  unable  to  conclude  that 
the  enforced  subtraction  from  the  yield  of  all 
the  owner's  real  or  personal  property,  in  the 
manner  prescribed,  is  so  different  from  a  tax 
upon  the  property  itself,  that  it  is  not  a  direct, 
but  an  indirect  tax,  in  the  meaning  of  the  Con- 
stitution.  

"The  Constitution  prohibits  any  direct  tax, 
unless  in  proportion  to  numbers  as  ascertained 
by  the  census;  and,  in  the  light  of  the  circum- 
stances to  which  we  have  referred,  is  it  not  an 
evasion  of  that  prohibition  to  hold  that  a  gen- 
eral unapportioned  tax,  imposed  upon  all  prop- 
erty owners  as  a  body  for  or  in  respect  of  their 
property,  is  not  direct,  in  the  meaning  of  the 
Constitution,  because  confined  to  the  income 
therefrom?" 

If  a  tax  on  the  income  is  a  direct  tax,  then,  a 
fortiori,  a  tax  on  a  statutory  retained  income  which 
already  has  been  subjected  to  the  income  tax  is  a 
direct  tax.  By  constitutional  amendment  the  income 
tax  need  no  longer  be  apportioned.  But  this  broad- 
ening of  Congressional  power  did  not  extend  to 
other  direct  taxes,  which  must  still  be  apportioned 
according  to  the  most  recent  census. 

The  surtax  on  undistributed  profits  is  levied  only 
upon  corporations,  and  is  not  apportioned  among 
the  states  according  to  population.    In  the  case  at 
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hand,  although  there  was  no  actual  undistributed 
net  income  the  tax  could  not  be  avoided.  Since  it  is 
a  direct  tax,  the  conchision  follows  that  it  is  uncon- 
stitutional in  its  manner  of  imposition. 

Wherefore,  the  claimant  prays  that  this  claim  be 
allowed. 

[Endorsed] :  Filed  Dec.  7,  1942. 


Plaintiff's  Pre-Trial  Exhibit  4:  Certified 
copy  of  Amended  Claim  for  Refund  of  $4,- 
071.89,  received  by  Collector  June  30,  1939, 
together  with  letter  dated  September  20,  1939, 
addressed  to  Chinook  Investment  Company, 
disallowing  the  claim; 

PLAINTIFF'S  PRE-TRIAL  AND 
TRIAL  EXHIBIT  No.  4 

AMENDED   CLAIM   FOR   REFUND 
The  tax  on  corporate  undistributed  profits  was 
improperly  levied   upon   the   claimant   corporation 
and  is  illegal  for  the  following  reasons: 

I 

The  purpose  of  the  act  was  to  compel  distribu- 
tion of  earnings  and  profits 

1.  To  xjrevent  tax  avoidance  by  stockholders. 

2.  To  put  money  in  circulation. 

1.     Dividends  are  taxable  as  income  to  the  stock- 
holders  only   when   paid   out   of   gains   or   profits 
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or  out  of  siirxDlus  accumulated  since  February  28, 
1913.  There  were  no  gains  or  profits  for  the  tax 
able  year  in  the  case  at  bar  and  the  stockholders 
would  have  been  subjected  to  tax  only  on  the  theory 
that  any  distribution  made  would  have  been  out 
of  previously  acquired  surplus,  which  was  not  other- 
wise subject  to  tax,  even  though  undistributed. 

2.  The  money  sought  to  be  put  in  circulation 
was  gains  and  profits.  The  act  was  not  expressly 
made  retroactive  and  should  not  be  construed  to 
affect  previously  accumulated  gains  and  profits. 

It  will  be  seen,  therefore,  that  a  tax  in  the  case 
at  bar  does  not  accomplish  the  purpose  of  the 
act,  as  in  this  case  there  were  actually  no  gains 
or  profits  to  be  retained  or  distributed. 

II 

The  statute  must  be  construed  together  and  all 
of  its  parts  must  be  considered  to  determine  the 
legislative  intent. 

1.  The  act  described  the  tax  as  a  tax  on  un- 
distributed profits.  If  Congress  had  intended  to 
impose  a  tax  on  undistributed  statutory  net  in- 
come, regardless  of  whether  in  fact  there  was  any 
actual  income,  it  did  not  indicate  any  such  in- 
tention in  the  title  of  the  act.  Words  should  be 
taken  in  their  plain  and  accepted  meaning.  Rev- 
enue acts  are  to  be  strictly  construed  against  the 
government.  A  tax  expressly  designed  to  reach 
undistributed  profits  has  no  application  where  there 
are  no  profits. 
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2.  The  tax  is  imposed  upon  net  income  in  an 
amount  measured  by  the  undistributed  net  income. 
If  the  tax  had  been  expressly  imposed  upon  un- 
distributed gains  and  profits,  it  would  undoubtedly 
have  been  a  direct  tax  and  in  violation  of  the 
United  States  constitution.  For  that  reason  it  was 
expressly  imposed  on  net  income  but  in  order  to 
effect  the  plain  purpose  of  the  act  the  rate  was 
made  to  defend  upon  the  gains  and  profits  not 
distributed.  Where  there  are  no  gains  and  no 
profits,  which  could  be  construed  to  mean  undis- 
tributed income,  as  in  the  claimant  corporation's 
case  there  is  no  measure  for  the  tax  and  none  was 
intended  to  be  imposed. 

3.  In  determining  the  undistributed  net  income, 
the  act  allows  a  deduction  for  dividends  paid,  but 
only  when  paid  out  of  earnings  or  profits.  The 
deduction  for  dividends  paid  is  part  of  the  same 
act  and  that  section  must  be  construed  with  the 
one  imxDosing  the  tax.  The  deduction  was  allowed 
obviously  so  that  corporate  income  distributed 
should  not  be  made  subject  to  tax  in  order  to 
encourage  such  distributions.  The  income  sought 
to  be  taxed,  therefore,  was  that  available  for  dis- 
tribution which  was  retained.  Dividends  may  be 
paid  only  out  of  gains  or  profits.  When  they  are 
subject  to  tax,  the  taxing  act  applies  only  when 
there  are  such  gains  or  profits,  and  when  cai^ital 
losses  exceed  such  gains  and  profits  in  the  taxable 
year,  it  has  been  held  that  such  losses  reduce  the 
income  available  for  distribution   in   that  vear  so 
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as  to  eliminate  the  tax,  unless  sucli  distribution 
may  be  construed  to  have  been  made  out  of  pre- 
viously accumulated  earnings  and  profits.  Simi- 
larly, the  deduction  for  dividends  distributed  is 
limited  to  earnings  and  profits,  either  acquired  in 
the  taxable  year  or  previously  accumulated.  The 
claimant  corporation  did  have  a  previously  ac- 
quired surplus  and  would  have  been  entitled  to 
a  dividend  paid  credit  if  a  distribution  had  been 
made  but  it  is  a  violation  of  the  spirit  and  pur- 
pose of  the  act  to  make  the  incidence  of  the  tax 
depend  upon  the  distribution  or  failure  to  distribute 
such  a  previously  acquired  surplus.  In  no  sense 
could  such  surplus  be  held  income  of  the  corpo- 
ration in  the  tax  year  to  which  the  act  refers. 

It  seems  clear  when  all  provisions  of  the  act 
are  considered  that  the  undistributed  profits  tax 
was  intended  to  reach  only  such  income  as  was 
subject  to  distribution  as  dividends  and  then  only 
in  the  event  it  was  not  distributed.  In  order  to 
tax  gains  and  profits  which  in  this  case  do  not 
exist,  it  is  necessary  to  disregard  the  title,  scheme 
and  purpose  of  the  act  as  expressly  set  out  by 
Congress.  It  is  submitted,  therefore,  that  capital 
losses  must  enter  into  the  computation  to  fix  the 
gains  and  profits  subject  to  tax. 

Ill 

The  capital  losses  incurred  by  the  claimant  cor- 
poration are  deductible  in  full  as  having  been  in- 
curred in  the  normal  course  of  business  by  a  regular 
dealer  in  stock  and  securities. 
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1.  The  Chinook  Investment  Company  under  its 
charter  is  empowered  to  buy  and  sell  stocks  and 
bonds  and  transact  business  usually  transacted  by 
a  credit  or  finance  company,  to  purchase,  rent, 
drain,  improve,  cultivate  and  sell  lands;  to  con- 
struct and  maintain  buildings,  streets,  railroads  and 
street  railroads  leading  to  its  properties,  to  deal 
in  franchise  for  public  utilities  and  to  prospect 
and  mine  for  mineral  deposits. 

2.  The  corporation  maintains  regular  offices  and 
has  employees  who  devote  substantial  portions  of 
their  time  to  the  corporate  business  of  buying  and 
selling  and  operating  investments. 

3.  Numerous  purchases  and  sales  of  securities 
are  made  by  the  corporation  in  the  regular  course 
of  business  and  all  purchases  are  made  for  the 
purpose  of  resale  at  a  profit. 

IV 

The  provisions  of  Section  14  of  the  Revenue 
Act  of  1936  violate  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  insofar  as  they 
set  up  an  arbitrary  basis  of  incidence  as  applied 
to  the  claimant  cori)oration  by  taxing  as  undistrib- 
uted net  income  an  amomit  which  is  actually  non- 
existent as  income  of  any  character  whatever. 

V 

The  provisions  of  Section  14  of  the  Revenue 
x\ct  of  1936  violate  Article  9  and  the  Sixteenth 
Amendment  to  the  Constitution  of  the  United  States 
in  that  they  impose  a  tax  not  on  the  receipt  of 
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net  income  but  on  its  non-disposition,  thus  con- 
stituting a  direct  tax,  without  apportionment,  on 
the  unspent  portion  of  corporate  money. 

YI 

The  provisions  of  Section  14  of  the  Eevenue 
Act  of  1936  violate  the  Tenth  Amendment  to  the 
Constitution  of  the  United  States  in  that  they 
attempt  to  regulate  the  internal  affairs  of  cor- 
porations created  by  the  states  and  constitute  the 
exercise  of  powers  not  delegated  to  Congress. 

Wherefore,  the  claimant  prays  that  this  claim  be 
allowed. 

[Endorsed] :  Filed  April  24,  1942. 
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PRE-TRIAL  AND  TRIAL  EXHIBIT  No.  5 

Corporation  Income  and  Excess  Profits  Tax  Re- 
turn for  the  Calendar  Year  of  1937  of  the  Chinook 
Investment  Company,  filed  March  9,  1938. 

Kind  of  business :  Real  Estate,  Stocks  and  Bonds. 
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Page  1  of  Return 

EXCESS  PROFITS  TAX  COMPUTATION 

Item 

1.  Net  income  for  Excess  Profits  Computation $  15,113.50 

2.  Value  of  Capital  Stock $122,500.00 


3.  Ten  percent  of  Item  2 12,250.00 

4.  Dividends  received  credit  (85% 

of  Schedule  F,  Column  2) 21,460.26        33,710.26 


8.  Total   Excess  Profits   Tax None 

NORMAL  TAX  COMPUTATION 

9.  Net  income  for  income  tax  computation 15,113.50 

10.    Dividends  received  credit  (85% 

of  Schedule  F,  Column  2) 21,410.40 


12.    Balance  subject  to  normal  tax None 

17.    Total  normal  tax None 

UNDISTRIBUTED  PROFITS  SURTAX  COMPUTATION 

23.  Net  income  for  income  tax  computation $  15,113.50 

24.  Normal  Tax  None 


26.  Adjusted  Net   Income 15,113.50 

27.  Dividends  paid  credit 10,000.00 


29.  Undistributed  net  income 5,113.50 

30.  Portion  of  Item  29 

taxable  at  7% 5,000.00      7%  350.00 

31.  Portion  of  Item  29 

taxable  at  12% 113.50     12%  13.62 

35.    Total   Surtax  363.62 

40.    Total   Tax   Due 363.62 

Page  2  of  Return 

SCHEDULE  A— NET  INCOME  COMPUTATION 
GROSS  INCOME 

Item 

7.    Interest  on  loans,  etc 180.00 

9.    Rents   18,418.91 

11.  Capital  Gain  (or  loss)    (from  Schedule  E) •2,000.00 

12.  Dividends    25,188.70 

14.    Total  Income  41,787.61 


•Represents  loss. 
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DEDUCTIONS 

Item 

18.  Repairs    $  1,774.72 

20.  Interest   8,726.37 

21.  Taxes  9,829.72 

24.  Depreciation  5,212.87 

26.  Other   deductions   1,130.43 

27.  Total  Deductions  26,674.11 

28.  Net  income  for  excess  profits  computation $  15,113.50 

29.  Less  Federal  excess  profits  tax None 

30.  Interest  on  obligations  of  United  States None 

31.  Net  income  for  income  tax  computation $  15,113.50 

SCHEDULE    B— RECONCILIATION    OF    NET    INCOME 
AND   ANALYSIS   OF   EARNED   SURPLUS  AND   UN- 
DISTRIBUTED PROFITS 
1.    Total    distribution   to    stockholders   charged   to 

earned  surplus  during  the  taxable  year $  10,000.00 

3.    Federal  Income  taxes 4,072.00 

10.  Excess  of  capital  loss,  if  any,  over  amount,  al- 
lowable as  a  deduction  in  Item  11,  Schedule  A     18,652.79 

15.  Earned  surplus  and  undivided  profits  as  shown 
by  balance  sheet  at  close  of  taxable  year 
(Schedule  N)  208,899.19 

16.  Total    241,623.98 

17.  Earned  surplus  (etc)  close  of  preceding  tax- 
able  year   225,709.31 

18.  Net  income  for  income  tax  computation 15,113.50 

19.  Other    nontaxable    dividend 742.50 

"       54.17 

"       4.50 

23.    Total    241,623.98 
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SCHEDULE    M— DISTRIBUTIONS    TO    STOCKHOLDERS 
AND  DIVIDENDS  PAID  CREDIT 

Page  4  of  Return 

1.    Cash  $  10,000.00 

10.  Total  of  Items  1  to  9 10,000.00 

Dividends  Paid  Credit 

11.  Taxable  distributions  10,000.00 

13.  Dividends  paid  credit 10,000.00 

14.  Adjusted  net  income 15,172.17 

15.  Dividend  carry-over  5,172.17 

Reconciliation 

16.  Total  distribution  out  of  earnings,  etc 10,000.00 

17.  Total   distribution  charged  to   earned  surplus, 

etc 10,000.00 

18.  Total  distribution  during  taxable  year 10,000.00 


Beginning 

End  of 

of  Taxable 

Taxable 

Year 

Year 

Amount 

Total 

Amount 

Total 
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SCHEDULE  N— BALANCE  SHEETS 

Page  5  of  Return 

ASSETS 

1.    Cash  $45,663.30 

6.    Other  Investments 

(a)  Stocks  of 
domestic  cor- 
porations 279,601.89 

(b)  Bonds  of 
domestic  cor- 
porations    45,878.00 

(c)  All  other  in- 
vestments 
or  loans  325,479.89 


8.    Capital  Assets 

(a)  Bldgs  & 

land  175,661.43 

(d)  Delivery 
equip- 
ment 904.69 

(g)  Less  re- 
serve for 
deprecia- 
tion 176,566.12 
10.    Total  Assets  547,709.31 


294,913.36 


679.69 


$13,586.16 


304,195.32 


295,593.05 
613,374.52 


LIABILITY  AND  CAPITAL 

19.  Earnel  surplus  and 

undivided  profits  225,709.31 

20.  Total  liabilities 

and  capital  547,709.31 


208,899.19 
613,374.62 


SCHEDULE  P— NATURE  OF  BUSINESS 

Page  6  of  Return 
NONMANUFACTURING 
Finance 
,■  (x)   Investment  trusts,  stock  syndicate, 
stock  holding  corporation 
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CHINOOK  INVESTMENT  CO. 
INCOME  FROM  DIVIDENDS 

Schedule  F 

Meier  &  Frank,  Portland $        18.00 

Standard  Oil  Co.  of  Cal.,  San  Francisco 200.00 

Texas  Gulf  Sulphur,  New  York 1,100.00 

Magma  Copper,  New  York  275.00 

New  England  Fish  Co.,  Boston 246.00 

Maryland  Fund,  New  Jersey 602.17 

Anaconda  Copper,  New  York 175.00 

N.  W.  Electric  Co.,  Portland 5,698.00 

American    Snuff,    Memphis 975.00 

Pickle  Crow  Mining  Co.,  Montreal 18.85 

Briggs  Mfg.  Co.,  Detroit 125.00 

Kennecott  Copper,  New  York 645.83 

Texas  Corp.,  New  York 225.50 

Oregon  Port.  Cement,  Portland 500.00 

Incorporated  Investors,   Boston 822.00 

Pullman  Co.,  Wilmington,  Del 300.00 

Iron  Fireman,  Portland  1,962.00 

CroAvn  Zellarbach,  San  Francisco  648.67 

Petrol.  Corp.  of  Amer.,  New  York 381.00 

Peoples  Water  &  Power,  New  York 300.00 

Equity  Corp.,  Jersey  City 109.00 

Crown  Will.  Paper  Co.,  San  Francisco 196.00 

Caterpillar  Tractor,  San  Francisco 5,260.00 

Oregon  Worsted,  Portland  60.00 

Transamerica,  San  Francisco  455.00 

Quarterly  Income,  Jersey  City 1,175.00 

Supervised  Shares,  Jersey  City 261.00 

Pacific  Lighting  Co.,  Los  Angeles 300.00 

Cent.  &  S.  W.  Utilities,  Chicago  910.00 

Bankers  Trustee,  New  York  18.68 

Sperry  Corp.,  New  York 360.00 

Bank  of  America,  San  Francisco 66.00 

Pacific  Internal  Assn.,  Portland 550.00 

North  Amer.  Aviation,  New  York 37.50 

Richfield  Oil  Co.,  Los  Angeles 25.00 

General  Motors,  Detroit 187.50 

Total $25,188.70 

[Endorsed] :  Filed  Dec.  7,  1942. 
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Plaintiff's  Pre-Trial  Exhibit  6:  Certified 
copy  of  Return  on  Personal  Holding  Company 
form  for  year  1937,  of  Chinook  Investment 
Company ; 

PLAINTIFF'S  PRE-TRIAL  AND 
TRIAL  EXHIBIT  No.  6 

Return  of  Personal  Holding  Company  for  Cal- 
endar Year  1937,  Chinook  Investment  Company. 
Page  1  of  return 

ADJUSTED  NET  INCOME  COMPUTATION 
UNDER  TITLE  1  A 

Item 

1.  Net   income   $19,918.77 

4.  Total  of  Items  1  to  3 19,918.77 

6.  Less:    Federal    income,    war    profits    and    excess- 
profits   taxes   4,072.00 

10.  Adjusted  Net  Income  15,846.77 

12.  Less:    Dividends    paid    credit  $10,000.00 

14.  Total  of  Items  12  and  13 10,000.00 

15.  Undistributed  adjusted  net  income 5,846.77 

COMPUTATION  OP  TAX 

16.  Surtax  on  portion  of  Item   15  not  in  excess  of 

$2,000  at   65% 1,300.00 

17.  Surtax  on  amount  of  Item  15  in  excess  of  $2,000 

at  75%  2,885.08 

18.  Total  surtax  in  Items  16  and  17 4,185.08 

Furnish  below  the  names  and  addresses  of  the 
individuals  who  owned  directly  or  indirectly  at  any 
time  during  the  last  half  of  the  taxable  year  more 
than  fifty  per  cent  in  value  of  the  outstanding  capi- 
tal stock  of  the  corporation : 
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Highest 

Percentage 

Owned  During 

Last  Half 

Name  Address  of  Tear 

1.  Robert  S.  Farrell,  Sr.       Portland,  Ore 43% 

2.  Nancy  Jane  &  Robert 

S.  Farrell,  Jr.  Portland,  Ore 23.8% 

3.  Marion  L.  Kingery  Portland,  Ore 24% 

4.  Other  members  of  family  Portland,  Ore 9.2% 

AFFIDAVIT  OF  ROBERT  S.  FARRELL 

Portland,  Oregon 
November  14,  1939 

Collector  of  Internal  Revenue 

Portland,  Oregon 

Delinquency  in  filing  the  Federal  corporation  in- 
come tax  return  for  the  period  ending  December  31, 
1937,  was  due  to  the  following  reasons  : 

A  return  on  Form  1120  was  prepared  and  filed 
and  failure  to  file  the  Form  1120P  for  Personal 
Holding  Companies  was  due  to  the  fact  that  it  was 
the  contention  of  the  taxpayer  that  it  was  not  a 
Holding  Company  and  hence  not  required  to  file 
Form  1120P.  The  returns  of  the  taxpayer  had  been 
examined  for  the  year  1936  and  the  company  de- 
clared not  to  be  a  Personal  Holding  Company,  and 
the  officers  believed  that  the  status  of  the  Com- 
pany had  not  changed  as  to  the  year  1937.  The  re- 
turn herewith  submitted  is  submitted  at  the  request 
of  the  Internal  Revenue  Agent  and  the  signing  and 
submission  thereof  is  made  with  the  specific  reserva- 
tion that  it  is  not  an  admission  of  affiant's  liability 
as  a  Personal  Holding  Corporation,  but  is  made 
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for  the  purpose  of  avoiding  litigation  if  possible, 
and  in  the  hope  that  an  equitable  determination  of 
the  taxpayer's  status  may  be  made  without  the 
necessity  of  legal  action.  The  right  to  later  contest 
the  validity  of  the  assessment  as  a  Personal  Hold- 
ing Company  is  specifically  reserved. 

CHINOOK  INVESTMENT 
COMPANY 
By  ROBT.  S.  FARRELL 
President 

Subscribed  and  sworn  to  before  me  this  15  day 
of  November,  1939. 

ROSALIE  NOVAK 
Notary  Public  for  Oregon 

My  Commission  Expires :  10/21/42. 

[Endorsed] :    Filed  April  24,  1942. 


Plaintiff's  Pre-Trial  Exhibit  7:  Certified 
copy  of  Internal  Revenue  Agent's  Report  dated 
April  20,  1939; 

Plaintiff's  Pre-Trial  Exhibit  8:  Certified 
copy  of  Waiver  of  Restrictions  on  Assessment 
and  Collection  of  Deficiency  in  Tax  for  1937 ; 

Plaintiff's  Pre-Trial  Exhibit  9:  Certified 
copy  of  Claim  for  Refund  of  $363.62,  received 
by  Collector  [4]  February  27,  1939; 

Plaintiff's  Pre-Trial  Exhibit  10:  Certified 
copy  of  letter  dated  March  16,  1940,  to  Chinook 
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Investment  Company,  Portland,  Oregon,  from 
Guy  T.  Helvering,  Commissioner; 

Plaintiff's  Pre-Trial  Exhibit  11:  Certified 
copy  of  Amended  Claim  for  Refund  of  $363.62 
with  interest,  received  by  the  Collector  June 
30,  1939; 

Plaintiff's  Pre-Trial  Exhibit  12:  Certified 
copy  of  Amended  Claim  for  Refund  of 
$5,271.68,  etc.,  together  with  copy  of  letter  dated 
April  1st,  1941,  to  Chinook  Investment  Com- 
pany, from  Guy  T.  Helvering,  Commissioner; 

PRE-TRIAL  AND  TRIAL  EXHIBIT  No.  12 

AMENDED  CLAIM  FOR  REFUND 

I. 

Claimant's  income  in  1937  for  normal  tax  pur- 
poses was  as  follows: 


Interest               

Per  Return 

...       180.00 
...  18,418.91 
...  25,188.70 

As  Adjusted 
180.00 

Rents                             

18,418.91 

Dividends                          

25,361.19 

Total    

Sale  of  bonds 
Loss    ($20,652.79)    Allowed-. 

...  43,787.61 
...   (2,000.00) 

43,960.10 
(2,000.00) 

Deductions                             

41,787.61 
...  26,674.11 

41,960.10 
22,041.33 

Net  Income  

Dividends  Received  Credit 

...  15,113.50 
...  21,410.40 

19,918.77 
21,557.01 

Balance  subject  to  normal  tax....     None  None 
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The  excess-profits  tax  was  computed  as  follows: 

Per  Return  As  Adjusted 

Value  of  Capital  Stock 122,541.85         122,541.85 

Net  Income  for  excess-profits 15,113.50  19,918.77 

Less  Dividends  received  credit....  21,410.40  21,557.01 

Balance  of  Net  Income None  None 

Less  10  percent  of  Capital  Stock 

value    12,254.19  12,254.19 

Balance  subject  to  excess-profits 

tax    None  None 

It  will  be  observed  that  no  normal  or  excess  prof- 
its tax  was  assessed.   There  is  one  objection,  never- 
theless, to  the  Commissioner's  adjustments,  as  above 
set  out,  which  is  important  with  reference  to  other 
taxes  assessed.   That  is  to  the  disallowance  of  a  de- 
duction as  an  expense  of  $4,632.78  paid  as  State  and 
County  taxes  on  property  purchased  on  February 
6,  1937.    At  the  time  of  the  purchase,  none  of  the 
taxes  for  the  previous  year  were  due  or  payable,  the 
assessment  roll  not  having  been  delivered  to  the  col- 
lector. Under  the  provisions  of  section  69-710,  Ore- 
gon Code  Annotated,  1935,  the  taxes  wei'e  the  obli- 
gation of  the  grantee.  This  section  reads  as  follows : 
"Grantor  and  Grantee — liability  for  taxes — 
As  between  the  grantor  and  the  grantee  of  any 
real  estate  or  real  property,  when  there  is  no 
express  agreement  as  to  payment  of  the  taxes 
thereof  becoming  due  and  payable  in  the  cal- 
endar year  of  the  sale,  the  grantor  shall  be  lia- 
ble in  the  same  proportion  of  such  taxes  as  the 
part  of  the  year  prior  to  the  day  of  the  sale 
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of  such  property  bears  to  the  whole  of  such 
year,  and  the  grantee  shall  be  liable  for  the  re- 
mainder of  such  taxes." 

It  is  clear,  therefore,  that  the  taxes  for  the  por- 
tion of  the  year  subsequent  to  February  6,  1937,  be- 
came the  liability  of  the  purchaser  when  the  assess- 
ment rolls  were  delivered  to  the  collector,  and  was 
properly  deductible,  therefore,  as  an  expense  in- 
curred after  acquisition  of  the  property  and  was 
not  part  of  the  capital  investment  as  contended  by 
the  Commissioner.  It  will  be  noted  that  the  claim- 
ant was  on  the  cash  basis  and  that  the  statute  quoted 
was  adopted  in  1935.  The  case  of  Crown  Willamette 
Paper  Co.,  14  BTA  133  (1928)  on  which  the  Com- 
missioner relies,  therefore,  is  not  applicable. 

II. 

As  to  the  determination  that  the  Chinook  Invest- 
ment Company  is  a  Personal  Holding  Company,  in- 
sofar as  the  stock  ownership  is  concerned,  the  com- 
pany comes  within  the  provision  of  the  statute,  but 
the  requirements  as  to  stock  ownership  and  as  to  in- 
come are  conjunctively  stated  in  the  act  and  the  two 
conditions  must  concur  in  order  to  bring  the  corpo- 
ration within  the  provisions  of  the  statute. 

It  is  the  contention  of  this  taxpayer  that  the 
amount  of  income  from  interest  and  dividends  is 
not  sufficient  to  subject  the  corporation  to  the  pro- 
visions of  the  statute  defining  Personal  Holding 
Company  income.  The  question  as  to  whether  the 
income  is  such  as  to  subject  the  Chinook  Invest- 
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meut  Company  to  the  provisions  of  the  act  relat- 
ing to  Personal  Holding  Companies  hinges  upon  the 
relation  of  the  rent  collected  to  the  gi'oss  income  of 
the  corporation.  We  find  by  reference  to  section 
352  of  the  Revenue  Act  of  1937,  the  following  pro- 
visions : 

''Sec.  352.  Definition  of  Personal  Holding 
Company. 

"(a)  General  Rule. — For  the  purposes  of 
this  title  and  of  Title  I  the  term  'personal  hold- 
ing company'  means  any  corporation  if — 

"(1)  Gross  Income  Requirement. — At  least 
80  per  centum  of  its  gross  income  for  the  tax- 
able year  is  personal  holding  company  income 

as  defined  in  section  353; " 

"Sec.  353.  Personal  Holding  Company  In- 
come. 

"For  the  purposes  of  this  title  the  term  'per- 
sonal holding  company  income'  means  the  por- 
tion of  the  gross  income  which  consists  of : 

"(a)     Dividends,    interest,    royalties    (other 
than  mineral,  oil,  or  gas  royalties),  annuities." 
"(g)     Rents. — Rents,  unless  constituting  50 
per  centum  or  more  of  the  gross  income." 

From  the  above  it  will  be  noted  that  at  least  80% 
of  the  gross  income  of  a  c()ri)oration  must  be  "per- 
sonal holding  company  income"  in  order  to  subject 
a  corporation  to  tax.  It  is  further  to  be  noted  that 
rents  are  to  be  included  in  such  income  unless  they 
constitute  50%  or  more  of  the  gross  income  of  the 
corporation.   By  reference  to  the  return  of  the  Chi- 
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nook  Investment  Company,  it  will  be  noted  that  the 

items  of  income  are  as  follows: 

Interest  on  bank  deposits,  notes,  etc 180.00 

Rents    18,418.91 

Loss  from  sale  of  stocks,  bonds,  etc (20,652.79) 

Dividends  from  corporations 25,188.70 

Gross  Income  23,134.82 

It  is  obvious  from  this  computation  that  the  rents 
exceed  50%  of  the  total  gross  income  by  a  wide  mar- 
gin, and  hence  for  this  reason,  should  not  be  in- 
cluded in  the  "personal  holding  company  income". 

The  point  of  difference  as  to  whether  the  rents  ex- 
ceed or  do  not  exceed  50%  of  the  gross  income 
lies  in  the  question  as  to  whether  in  determining  the 
total  gross  income,  the  corporation  is  limited  to  the 
loss  of  $2,000,  or  whether  they  takes  into  account  the 
losses  actually  sustained  through  the  sale  of  stocks 
and  bonds  of  $20,652.79.  In  the  determination  of 
gross  income,  if  any  portion  of  the  amount  as  re- 
flected on  the  return  is  to  be  taken  into  account,  the 
entire  amount  should  be  taken  into  consideration 
in  determining  the  company's  gross  income.  The 
sales  of  stocks  and  bonds  during  the  year  amounted 
to  a  sum  in  excess  of  $100,000,  and  it  goes  without 
saying  that  "gross  income"  is  represented  by  some 
measure  of  the  price  received  for  the  goods.  "Gross 
income"  is  generally  conceded  to  mean  the  sale 
price  of  the  article  sold  less  the  cost  or  other  basis. 
Applying  this  accepted  conception  of  "gross  in- 
come" to  the  present  situation,  it  is  clear  that  the 
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full  loss  from  the  sale  of  the  securities  should  be 
taken  into  account  in  determining  gross  income,  and 
that  the  result  of  so  doing  is  to  make  the  ''personal 
holding  income"  less  than  80%  of  the  total,  and  the 
ultimate  result  of  this  is  to  take  this  company  out 
of  the  personal  holding  company  classification,  and, 
therefore,  $4,185.08  of  the  tax  claimed  herein  was 
improperly  assessed. 

III. 

A  tax  of  $1,086.60  was  assessed  on  undistributed 
profits,  based  upon  net  income  for  surtax  computa- 
tion of  $19,918.77  (instead  of  $15,285.99,  which,  in 
Section  I,  we  showed  was  proper)  less  a  dividends 
paid  credit  of  $10,000.00. 

It  will  be  noted  in  the  tabulation  under  Section  I, 
that  taking  into  consideration  the  entire  loss  on  the 
sale  of  bonds,  $20,652.79,  there  was  an  actual  loss  on 
claimant's  year's  operations  in  the  amount  of 
$3,560.61,  based  on  claimant's  return.  In  assessing 
a  tax  on  undistributed  profits,  this  loss  has  been 
treated  as  earnings  and  profits  in  the  sum  of 
$9,918.77. 

This  tax  was  improperly  and  illegally  imposed  for 
the  following  reasons: 

1.  Section  14  of  the  Revenue  Act  of  1936,  pur- 
porting to  impose  a  tax  on  undistributive  profits, 
cannot  aj)ply  when  there  are  no  profits; 

2,  If  the  tax  is  imposed  on  net  income  measured 
by  the  gains  and  profits  not  distributed,  there  is 
no  measure  for  a  tax  when  in  fact  there  are  no 
gains  and  profits; 
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3.  Section  14  of  the  Revenue  Act  of  1936  should 
be  construed  with  Section  23  as  a  part  of  the  same 
Act,  to  determine  the  intent  of  Congress; 

4.  The  effect  of  the  imposition  of  a  tax,  in  the 
instant  case,  is  to  make  the  incidence  of  the  tax  de- 
pend upon  the  distribution  or  faihire  to  distribute  a 
previously  acquired  surplus,  which  was  not  income 
to  the  claimant  in  the  taxable  year,  to  which  the 
tax  is  restricted  by  Section  14(b) ; 

5.  The  imposition  of  a  tax  in  the  instant  case  is 
a  violation  of  the  spirit  and  purpose  of  the  Act. 

6.  The  Capital  losses  incurred  by  the  claimant 
corporation  are  deductible  in  full  as  having  been 
incurred  in  the  normal  course  of  business  by  a  regu- 
lar dealer  in  stock  and  securities.  The  Chinook  In- 
vestment Company  is  empowered  by  its  charter  to 
buy  and  sell  stocks  and  bonds  and  transact  busi- 
ness usually  transacted  by  a  credit  and  finance  com- 
pany; the  corporation  maintains  regular  offices  and 
has  employees  who  devote  substantial  portions  of 
their  time  to  the  corporate  business  of  the  buying 
and  selling  and  the  operation  investments ;  numerous 
purchases  and  sales  of  securities  are  made  by  the 
corporation  in  the  regular  course  of  business  and  all 
purchases  are  made  for  the  purpose  of  resale  at  a 
profit. 

7.  The  provisions  of  Section  14,  21,  22  and  23  of 
the  Revenue  Act  of  1936,  as  applied  to  claimant,  vio- 
late Article  9  and  the  16th  Amendment  to  the  Con- 
stitution of  the  United  States  in  that  they  impose 
a  tax  not  on  the  receipt  of  net  income  but  on  its 
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non-disposition,  thus  constituting  a  direct  tax,  with- 
out apportionment  on  the  inispent  portion  of  corpo- 
rate money. 

8.  The  provisions  of  Sections  14,  21,  22  and  23 
of  the  Revenue  Act  of  1936  violate  the  Tenth 
Amendment  to  the  Constitution  of  the  United  States 
in  that  they  attempt  to  regulate  the  internal  affairs 
of  corporations  and  constitute  the  exercise  of  pow- 
ers not  delegated  to  Congress. 

9.  The  provisions  of  Section  14,  21,  22  and  23  of 
the  Revenue  Act  of  1936  violate  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  in 
that  they  are  arbitrarily  retroactive  in  imposing  a 
tax,  in  the  instant  case,  on  a  surplus  previously  ac- 
quired. 

Wherefore,  the  Claimant  pra,ys  that  this  claim  be 
allowed. 

[Endorsed] :  Filed  April  24,  1942. 


Plaintiff's  Pre-Trial  Exhibit  13:  Certified 
copy  of  Articles  of  Incorporation  of  Chinook 
Investment  Company ; 

PRE-TRIAL  AND  TRIAL  EXHIBIT  No.  13 

*  *  *  Chinook  Investment  Company — the  dura- 
tion perpetual;  the  enterprise,  business,  pursuit  or 
occupation : 

1.  To  own,  buy,  sell,  or  to  acquire  by  sale,  trade 
or  exchange,  bonds,  notes,  mortgages  and  other  evi- 
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deuces  of  indebtedness  or  shares  of  stock  in  other 
corporations,  and  to  exercise  while  the  owner  thereof 
all  the  rights,  powers  and  privileges,  including  the 
right  to  vote  thereon,  that  a  natural  person  being 
owner  thereof  might,  could  or  would  exercise,  nego- 
tiate loans  and  transact  any  other  business  usually 
transacted  by  a  credit  or  finance  company. 

[Endorsed] :  Filed  April  24,  1942. 


Plaintiff's  Pre-Trial  Exhibit  14:  Bundle 
of  invoices  of  purchases  and  sales  of  stock  by 
plaintiff ; 

Plaintiff's  Pre-Trial  Exhibit  14-a:  Bundle 
of  invoices  of  purchases  and  sales  for  year  1936 
(previously  part  of  Plaintiff's  Pre-Trial  Ex- 
hibit 14)  ;  and 

Plaintiff's  Pre-Trial  Exhibit  14-b:  Bundle 
of  invoices  of  purchases  and  sales  for  the  year 
1937  (previously  part  of  Plaintiff's  Pre-Trial 
Exhibit  14)  ;  [5] 

Defendant's  Pre-Trial  Exhibit  15:  Certi- 
fied copy  of  letter  dated  November  28,  1939,  to 
Chinook  Investment  Company  from  J.  W.  Ma- 
loney.  Collector,  Portland,  Oregon,  in  re  defi- 
ciency in  income  tax  for  1937  amounting  to 
$722.98;  and 

Defendant's  Pre-Trial  Exhibit  16:  Certified 
copy  of  letter  dated  November  28,  1939,  to  Chi- 
nook  Investment   Company   from   J.   W.   Ma- 
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loney,  Collector,  in  re  deficiency  in  income  tax 

for  1937  amounting  to  $4,185.08. 

Mr.  Bischoff:     Now  at  this  time  I  will  also  offer 

in   evidence   the   Pre-Trial    transcript,   after   it   is 

transcribed  by  the  reporter.    He  hasn't  been  able 

to  transcribe  it. 

The  Court:     It  may  be  admitted. 

(The  transcript  of  Pre-Trial  Proceedings  so 
offered  and  received  was  later  produced  and 
marked  Plaintiff's  Exhibit  17.) 

PLAINTIFF'S  EXHIBIT  No.  17 

"Mr.  Winter:  If  the  Court  please,  in  order 
that  the  Court  might  understand  it,  counsel  has 
used  the  word  "losses"  in  a  general  tei*m.  We 
are  not  concerned  with  losses  in  the  operation, 
I  mean  operation  losses  or  losses  in  the  busi- 
ness; we  are  talking  about  a  capital  loss.  The 
situation  is  briefly  this:  The  taxpayer  in  this 
case  had  gross  income  which,  without  (juestion, 
would  put  it  in  the  classification  of  a  |)ersonal 
holding  company;  that  is  its  80  per  cent,  or  70 
per  cent,  whichever  percentage  is  applicable  to 
the  situation  here  in  question ;  that  is,  more  than 
80  per  cent,  for  example;  that  is  income  lost 
from  interest  and  the  other  items  specified  in 
the  statute,  which,  of  course,  j^our  Honor  re- 
calls in  the  previous  personal  holding  income 
case  which  we  tried  here  some  time  ago." 

"Mr.  Bischoff:  Your  Honor,  perhaps  I 
should  have  made  my  statement  as  to  the  law  is- 
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sue  as  full  as  Mr.  Winter  did.  It  didn't  occur 
to  me  this  was  the  proper  time,  but  may  I  be 
permitted  to  supplement  what  I  said  in  that 
connection,  to  this  extent?  I  don't  intend  to 
argue  the  point  but  to  make  the  issue  clear. 

"It  is  our  view  that  losses  sustained  in  the 
sale  of  stocks  under  the  circumstances  in  this 
case  do  not  constitute  capital  losses  within  the 
meaning  of  the  statute.  Our  position  is  that 
such  losses  from  the  sale  of  capital  stock  may  or 
may  not  be  loss  on  capital  assets,  depending 
upon  the  circumstances  in  each  given  case.  That 
has  to  be  determined  as  a  fact  in  each  case.  Our 
view  is  that  under  the  circumstances  of  the  tax- 
payer's business,  that  the  stock  does  not  con- 
stitute capital  asset,  and,  therefore,  they  would 
be  entitled  to  take  all  of  the  loss  sustained,  in- 
stead of  being  limited  to  a  two  thousand  dol- 
lar loss  if  it  were  capital  asset.  That  is  the  first 
legal  contention. ' ' 

"Mr.  Winter:  Yes.  We  think  it  is  purely 
a  question  of  law  in  this  case. 

"Mr.  Bischoff:  Of  course  we  don't  agree 
with  you  that  they  are  capital  losses.  All  I  was 
trying  to  ascertain  is  as  to  the  figures." 

[Endorsed] :  Filed  Feb.  24,  1942. 
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was  thereupon  produced  as  a  witness  in  behalf 
of  the  plaintiff  and,  having  been  fii'st  duly  sworn, 
testified  as  follows: 

Direct  Examination 

The  Clerk:  May  I  have  your  correct  name  for 
the  reporter,  please. 

The  Witness :     Robert  S.  Farrell. 
By  Mr.  BischofP: 

Q.  Mr.  Farrell,  are  you  an  officer  of  the  Chi- 
nook Investment  Company?  A.     T  am. 

Q.     What  office  do  you  hold? 

A.     President.  [6] 

Q.  And  are  you  a  stockholder  of  the  Chinook 
Investment  Company?  A.     I  am. 

Q.  How  long  were  you  president  of  the  Chi- 
nook Investment  Company? 

A.     Thirty-one  years. 

Q.  When  was  the  Chinook  Investment  Company 
organized?  A.     1911. 

Q.     And  you  became  an  officer,  president,  then? 

A.     I  did. 

Q.  And  have  been  president  of  the  company 
ever  since?  A.     I  have;  yes,  sir. 

Q.  Who  are  the  present  stockholders  and  how 
much  stock  does  each  stockholder  own  at  the  pres- 
ent time?  If  you  would  like  to  refresh  your  recol- 
lection from  the  minute  book  you  may  do  so. 

Mr.  Winter:  Mr.  Bischoff,  we  stipulated  that 
with  respect  to  1937  the  only  issue  involved  in  the 
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personal  holding  company  income,  it  met  the  re- 
quirements fixed  by  the  statute.  I  don't  see  the  ma- 
teriality of  all  this.  Let's  get  down  to  facts  which 
are  material.  What  difference  does  it  make  who 
owns  it  now? 

Mr.  Bischoff :  I  think  while  we  agree  that,  so  far 
as  stock  ownership,  it  comes  within  the  definition 
of  the  holding  company  statute,  I  think  it  is  rele- 
vant for  the  Court  to  know,  in  considering  the  char- 
acter of  its  business,  which  will  be  in  issue  as  to 
how  the  stock  is  held. 

Mr.  Winter:  Mr.  Bischoff,  you  are  not  contend- 
ing that —  [7]  your  return  for  your  personal  hold- 
ing company  filed  for  the  year  1937  shows  the 
stock  ownership.  Are  you  contending  anything 
different  than  that?  The  Court  can  get  it  from 
that. 

Mr.  Bischoff:  I  don't  recall  that  it  did  set  forth 
the  names  of  the  stockholders. 

Mr.  Winter:  Oh,  yes;  the  names  of  the  stock- 
holders and  the  per  cent  they  own. 

Mr.  Bischoff:  At  any  rate,  we  would  like  to 
make  our  case  and  show  the  facts  we  think  are  rele- 
vant, your  Honor,  upon  the  other  issues. 

Mr.  Winter:  We  object  to  it  on  the  ground  it  is 
immaterial  what  is  the  ownership  now,  and  that  is 
the  question. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection. 

Mr.  Bischoff:     You  may  answer,  Mr.  Farrell. 
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A.  R.  S.  Farrell,  Sr.— that  is  1—215  shares; 
my  son,  Junior,  119  shares;  Marion  Kingery  120 
shares;  Susan  M.  Farrell  6  shares;  Frederick  King- 
ery 10  shares ;  Susan  Kingery  10  shares ;  Joan  Far- 
rell 10  shares;  Sally  Farrell  10  shares. 

Q.  Now  has  the  stock  ownership  been  substan- 
tially the  same  for  some  years  past,  or  have  there 
been  any  changes? 

A.     It  has  for  many  years,  yes. 

Q.  ]\lr.  Farrell,  what  is  the  business  of  the  Chi- 
nook Investment  Company? 

A.  It  is  a  company  we  organized  to  buy  and  sell 
real  estate,  stocks,  bonds,  automobiles,  merchan- 
dise of  any  kind — buy  and  [8]  sell,  of  course,  for  a 
profit.  We  didn't  organize  to  sell  for  a  loss,  but 
we  have  sold  for  a  loss. 

Q.  And  has  it  been  engaged  in  that  business  from 
the  time  of  its  organization  ?  A.     It  has. 

Q.  Is  there  anything  in  the  way  of  a  division 
of  responsibilities  or  duties  in  the  corporation? 
What  part  of  the  business  have  you  looked  after 
principally? 

A.  I,  as  president  of  the  corporation,  look  after 
the  buying  and  the  selling  of  practically  all  the  mer- 
chandise, all  of  the  stocks  and  bonds  and  real  estate, 
and  I  have  the  authority  to  sign  checks  and  make 
loans.  The  minutes  of  the  company  give  me  that 
authority. 

Mr.  Winter:  Now  wait.  We  object  to  it  and 
ask  that  it  be  stricken  as  hearsay,  not  the  best  evi- 
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dence.    He  says  that  is  what  the  books  authorize. 
The  books  are  the  best  evidence  of  what  they  author- 
ize. 

The  Court:  The  answer  may  stand,  subject  to 
the  objection. 

Mr.  Bischoff:  Q.  What  part  of  the  business 
does  your  son  conduct? 

A.  My  son  is  the  manager  of  the  company  and 
looks  after  the  real  estate,  the  renting  and  secur- 
ing of  tenants,  and  making  repairs  and  various 
other  items  connected  with  the  real  estate,  in  which 
I  take  no  personal  interest. 

Q.  Has  this  division  of  responsibilities  as  you 
have  practiced  [9]  them  been  the  same  for  some 
years  past?  A.     For  many  years  back. 

The  Court:  The  name  Susan  Kingery,  that  is 
your  married  daughter,  is  it? 

A.  Yes.  That  is  my  daughter's  daughter,  Su- 
san Kingery.    Marion  Kingery  is  my  daughter. 

The  Court:  You  have  just  the  two  children,  just 
the  daughter  and  the  son? 

A.     That  is  all. 

Mr.  Bischoff:  Q.  Mr.  Farrell,  in  the  purchase 
and  sale  of  securities,  did  you  limit  that  in  any 
way  to  securities  that  are  spoken  of  as  listed  se- 
curities; that  is,  those  that  are  sold  on  exchanges; 
or  did  you  buy  and  sell  over  the  counter  and  from 
hand  to  hand,  from  parties? 

Mr.  Winter:  Oh,  if  the  Court  please,  I  think 
the  question  is  entirely  leading.  Why  doesn't  he  ask 
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him  for  the  facts,  not  suggest  answers?   I  object  to 

it  on  the  ground  it  is  leading. 

The  Court:  Go  ahead  and  give  the  facts,  Mr. 
Farrell.  You  know  what  we  want  to  get  at,  the 
facts  of  the  case. 

A.  We  bought  and  sold  them  over  the  counter, 
and  also  at  random,  and  also  listed  securities,  and 
anywhere. 

Mr.  Bisdioff:  Q.  Do  you  maintain  an  office 
for  the  transaction  of  the  business  of  the  company, 
for  the  sale  and  purchase  of  securities?  [10] 

A.  A¥e  do.  We  have  an  office  at  536  Southwest 
First  Avenue. 

Q.  And  did  you  maintain  that  office  in  1936  and 
1937? 

A.  No.  We  had  to  move  there  this  last  year;  a 
year  ago  we  were  at  the  same  number  Southwest 
Front  Street  and  the  Front  Street  improvement 
took  it  over. 

Q.  Bid  you  maintain  an  office  for  the  transac- 
tion of  that  business  in  1936  and  1937? 

A.    We  did. 

Q.     Where  was  that  office  maintained? 

A.     536  Southwest  Front  Avenue. 

Q.  In  the  years  1936  and  1937,  and  for  several 
years  preceding  that,  how  extensive  was  the  business 
of  the  corporation  in  the  purchase  and  sale  of  se- 
curities ? 

A.  We  bought  and  sold,  I  would,  just  guessing 
at  it,  sav  from  two  hundred  to  three  hundred  thou- 
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sand  dollars  a  year ;  generally  bought  and  sold  about 
the  same  amount,  because  we  never  carried  much 
cash  on  hand. 

Q.  I  don't  quite  understand  the  answer.  Do 
you  mean  that  the  sales  would  amount  from  two  to 
three  hundred  thousand  a  year?  A.     Yes. 

Q.  And  the  purchases  would  amount  to  approxi- 
mately the  same? 

A.  About  the  same,  because  we  kept  the  cash 
moving  all  the  time. 

Q.  Will  you  explain  the  process  or  the  proce- 
dure that  you  employed  generally  during  those  years 
that  I  have  spoken  of,  as  to  the  manner  in  which 
you  bought  securities?  [11] 

A.  I  keep  in  very  close  touch  with  the  market; 
in  fact,  I  belong  to  Babson  &  Company,  and  take 
the  Financial  World,  and  other  financial  papers, 
and  watch  the  stock  market  every  day  in  the  paper, 
except  Monday,  because  there  is  no  market  on  Sun- 
day, and  when  I  find  something  that  looks  reason- 
ably well  to  buy,  or  if  I  have  something  that  looks 
well  to  sell,  I  do  buy  or  sell  as  I  see  fit. 

Q.     That  has  to  do  with  the  listed  securities  ? 

A.     With  the  listed  securities,  yes. 

Q.  Now  what  is  your  practice  with  respect  to 
the  securities  that  you  buy  privately?  You  state 
generally  how  that  business  was  carried  on. 

A.  I  have  a  number  of  unlisted  securities,  such 
as  the  Oregon  Pulp  &  Paper  Company,  St.  Helens 
Pulp  &  Paper  Company,  some  of  these  local  com- 
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panies,  and  if  I  feel  that  the  market  jnstifies  my 
buying  I  buy  them;  if  I  feel  it  justifies  selling  I 
sell  them.  To  do  so  I  go  to  the  broker  or  to  an  out- 
sider, often  to  an  outsider,  and  ask  him  if  they  wish 
to  buy  or  if  they  have  any  to  sell,  if  I  know  they  have 
any,  which  I  do.  I  know  the  stockholders  of  these 
companies  very  well,  because  I  attend  the  annual 
meetings;  I  have  one  this  afternoon  of  the  St. 
Helens  Pulp  &  Paper  Company;  and  I  know  most 
of  the  stockholders  and  we  confer  with  each  other 
on  i)riccs,  and  if  I  want  to  buy  any  more,  which  I 
may  do  this  afternoon,  or  if  I  want  to  sell  any  I 
may  sell.  [12] 

Q.  You  mean  by  that  you  make  purchases  di- 
rect from  other  owners  of  stock? 

A.  Direct  from  other  owners.  I  have  bought 
numbers  of  times  from  the  owners. 

Q.  Now  was  that  practice  followed  in  1936  and 
in  1937?  A.     It  was. 

Q.  And  was  that  practice  generally  followed  in 
the  preceding  years?  A.     It  was. 

Q.  Are  you  solicited  at  your  office  by  people 
who  have  securities  for  sale,  or  who  want  to  buy 
securities  ? 

A.  Yes.  We  are  solicited,  I  would  safely  say,  at 
least  every  day  five  brokers,  and  sometimes  as  many 
as  ten,  come  to  my  office  or  phone  and  ask  if  T  want 
to  buy  or  sell. 

Q.  Now  in  these  negotiaitons  or  dealings  with 
brokers,  are  those  for  the  purpose  of  selling  or  buy- 
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ing  for  your  account,  or  are  those  transactions  in- 
volving direct  sales  by  you  to  them,  or  direct  pur- 
chases by  you  from  them? 

A.  Either  direct  purchases,  one  way  or  the  other. 
I  never  buy  or  sell  on  margin,  if  that  is  what  you 
are  asking  about. 

Mr.  Winter :  I  ask  that  that  question  be  stricken 
as  not  responsive.  He  asked  him  if  he  purchased 
stock  for  others,  or  just  for  his  own  corporation — 
purchased  and  sold  for  others. 

Mr.  Bischoff :     No,  that  wasn't  the  question.  [13] 

Mr.  Winter:  Well,  if  that  wasn't  the  question, 
then  we  will  object  to  any  further  testimony  on 
this  line,  unless  you  are  contending  that  they  come 
within — that  this  corporation  comes  within  the  ex- 
ception of  the  buying  and  selling  of  stock  under 
the  exemption  in  the  statute.  Do  you  claim  it  comes 
within  the  exception  ? 

Mr.  Bischoff :  May  it  please  the  Court,  the  ques- 
tion I  asked  was  designed  to  bring  out  whether, 
in  these  negotiations  with  brokers  whether  they 
were  negotiating  a  sale  or  purchase  by  the  broker, 
or  the  Chinook  Investment  Company's  account  as 
broker,  or  whether  it  was  a  case  of  a  direct  pur- 
chase from  the  broker,  or  a  sale  to  the  broker,  as 
distinguished  from  an  agency  transaction.  That  was 
what  my  question  was. 

Mr.  Winter:  You  don't  contend  there  regular 
dealers  in  stock  come  within  the  exemption,  do  you  ? 

Mr.  Bischoff:     I  maintain  that  the  business  of 
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this  corporation  was  in  part  the  purchase  and  sale 

of  securities  as  a  regular  business. 

Mr.  Winter:     Oh. 

The  Court:     What  you  call  trading  business? 

Mr.  Bischoff:     I  beg  pardon? 

The  Court :  Would  you  call  it  a  trading  business, 
trading  company? 

Mr.  Bischoff :  I  don't  know  whether  your  Honor 
uses  the  term  ''trading"  in  the  restricted  sense.  It 
was  a  regular  part  of  [14]  their  business  to  buy  and 
sell  merchandise,  the  same  as  a  merchant  buys  and 
sells  merchandise. 

Mr.  Winter:     Not  to  buy  for  someone  else? 

Mr.  Bischofe:     No. 

Tilr.  Winter :  Or  to  sell  for  someone  else,  except 
their  own  stock? 

Mr.  Bischoff:  We  don't  claim  that  the  Chinook 
Investment  Company  was  a  brokerage  house  buy- 
ing or  selling  for  anybody  else.  We  don't  claim 
that. 

Mr.  Winter:  My  question,  if  the  Court  please — 
my  objection,  if  the  Court  please,  was,  if  that  was 
their  business,  which  I  take  it  now  they  don't  claim, 
that  it  is  a  regular  dealer  in  stocks  within  the  ex- 
ception in  the  statute,  to  object  on  the  ground  that 
was  not  one  of  the  grounds  alleged  in  the  claim 
for  refund.  They  never  claimed  that,  have  not  tried 
to  show  that  in  any  respect,  and  it  is  not  pleaded  in 
the  case.  But  since  they  are  saying  they  are  not 
trying  to  show  it  comes  within  that  exception,  then 
it  is  irrelevant  and  immaterial. 
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The  Court:  There  is  a  definite  type  in  the  in- 
vestment world,  many  of  whom  I  have  known  per- 
sonally, who  buy  and  sell  constantly. 

Mr.  Winter:     For  their  own  investment,  yes. 

The  Court:  Their  own  investments,  and  while 
this  is  a  corporation,  I  take  it  that  is  the  type  of 
business  you  are  seeking  to  establish  here.  [15] 

Mr.  Bischoff:  Yes.  It  bought  for  its  own  ac- 
count and  sold  for  its  own  account. 

The  Court:  A  man  could  go  down  to  any  finan- 
cial district  anj^iere  and  find  in  most  any  finan- 
cial office  people  who  make  their  living  that  way. 
Having  accumulated  a  certain  amount  of  money  and 
invested  it,  they  are  moving  their  investment  in  and 
out  all  the  time;  and  I  take  it  that  is  what  you 
claim  was  Mr.  Farrell's  business? 

Mr.  Bischoff:  We  claim  it,  not  as  investments 
but  as  business. 

Mr.  Winter:  They  are  still  capital  assets,  if 
they  own  them.    They  can't  be  anything  else. 

Mr.  Bischoff :  I  am  not  arguing  that  as  a  legal 
matter.  I  am  trying  to  explain  what  the  facts  are 
and  the  Court  will  draw  his  conclusion  from  them. 
I  am  trying  to  distinguish  the  type  of  business  the 
corporation  engaged  in  from  the  trader  that  buys 
on  margin,  a  few  points  margin  from  day  to  day 
and  turns  over  a  day's  point  or  two.  I  was  trying 
to  get  the  exact  picture  as  it  is,  so  in  the  end  your 
Honor  will  draw  your  own  legal  conclusion  as  to 
what  kind  of  a  corporation  this  is. 
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The  Court :  Oh,  I  think  I  understand  from  what 
Mr.  Farrell  has  said.  He  said  something  about  two 
to  three  hundred  thousand  dollars.  We  will  take  the 
latter  figure.  If  he  had  $300,000  employed  in  this 
business  he  kept  it  moving. 

Mr.  Bischoff:     Yes.  [16] 

The  Court:  And  he  sought  to  make  money  as  a 
trader  for  his  own  account,  buying  from  the  man 
who  had  to  sell  at  a  disadvantage,  for  reasons  of 
his  own,  and  selling,  and  the  man  who  wasn't  as 
good  a  buyer  as  Mr.  Farrell  was  the  seller. 

Mr.  Bischoff:     That  is  substantially  it. 

The  Court:  That  is  a  common  type  in  the  in- 
vestment world. 

Mr.  Bischoff :  Now  Mr.  Farrell,  did  you  buy  and 
sell  on  margin? 

A.     I  never  did. 

Q.  All  your  purchases  are  for  cash,  and  you  sell 
for  cash? 

A.  Always.  I  should  say  "we"  instead  of  "I". 
I  or  we  either,  never  have. 

Q.     It  is  the  corporation  I  am  talking  a))Out. 

A.     In  other  words,  we  are  not  gamblers. 

Q.  Now  did  you  buy  the  securities  for  the  pur- 
pose of  salting  them  away  and  merely  drawing 
dividends,  or  did  you  buy  them  with  a  view  of  sell- 
ing them  at  a  profit? 

Mr.  Winter:  If  the  Court  please,  we  will  object 
to  that  as  calling  for  a  conclusion  of  the  witness. 
I  think  he  can  state  what  he  actually  did,  when  he 
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bought  them,  what  he  bought,  and  when  he  sold.   It 

would  be  a  rank  conclusion. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection. 

Mr.  Bischoff:     You  may  answer. 

A.  We  always  bought  and  sold  for  a  profit,  tried 
to  do  so. 

The  Court:  You  never  had  anything  you  would 
not  sell  if  you  could  make  a  profit  on  it?  [17] 

A.  No.  Of  course  we  don't  want  to,  but  we  did 
sell  at  a  loss.  We  never  salt  it  away,  put  it  in  a 
safe  deposit  box  and  say,  ''We  will  never  look  at 
it  again",  saying  it  is  a  good  investment.  That 
wasn't  the  idea  of  the  company. 

The  Court :  In  fact,  you  figured  on  getting  part 
of  your  living  out  of  what  you  could  make  in  your 
trading,  didn't  you? 

A.     That  is  what  I  make  my  living  at. 

Mr.  Winter :  The  capital  loss  was  $28,000  in  one 
year.   He  didn't  make  much  of  a  living. 

Mr.  Bischoff :  Q.  Mr.  Farrell,  I  will  ask  you  to 
look  at  this  bundle  of  invoices  of  purchases  and 
sales,  which  have  been  marked  Plaintiff's  Exhibit 
14,  14-a  and  14-b,  and  I  will  ask  you  to  state  what 
thej^  represent. 

A.  These  are  invoices  of  purchases  and  memo- 
randas  of  sales  made  by  the  Chinook  Investment 
Company  for  many  years  back. 

Q.  Now  Mr.  Farrell,  I  will  ask  you  to  look  at 
the  bundle  which  is  marked  Exhibit  14-a  and  state 
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if  that  is  the  group  of  transactions  that  were  han- 
dled in  1936. 

Mr.  Winter:     Those  were  all  purchases,  I  think. 

The  Witness:     This  is  marked  14. 

Mr.  Bischoff:  Well,  just  take  the  rubber  band 
off  and  take  them  apart.  May  I  have  permission 
to  go  up  to  the  witness  stand? 

The  Court:     Yes. 

Mr.  Bischoff:  Q.  I  show  you  this  Exhibit  14-a 
and  ask  you  [18]  if  these  are  invoices  covering 
the  transactions  handled  in  1936? 

A.     They  are. 

Q.  And  I  will  show  you  the  bundle  that  has  been 
marked  Exhibit  14-1)  and  ask  you  if  those  are  in- 
voices representing  transactions  in  securities  han- 
dled in  1937.  A.     They  are. 

Q.  Now  Mr.  Farrell,  are  these  all  of  the  in- 
voices covering  all  of  the  transactions,  purchases 
and  sales,  that  the  Chinook  Investment  Company 
engaged  in  during  that  period  of  time? 

A.  They  are  not  all.  Previous  to  1936  we  had 
probably  many  more,  and  while  our  offices  were  at 
536  Southwest  Front  Avenue,  when  we  were  com- 
pelled to  move  on  account  of  the  Front  Street  im- 
provement I  happened  to  be  out  of  the  city  at  the 
time  and  our  boys  that  are  in  the  store  with  us,  they 
moved  my  stuff  and  evidently  lost  a  lot  of  it  be- 
cause I  couldn't  find  some,  oh,  in  the  '20 's  and  look- 
ing for  them  the  other  day  I  found  some  things  T 
had  lost  for  the   past  year  that   \  hadn't   known 
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were  there.  They  evidently  took  out  from  our  store 
of  Everding  &  Farrell  two  truekloads  of  old  pa- 
pers and  books  to  the  crematory  and  had  them 
burned  up  because  they  thought  they  were  of  no 
value,  and  evidently  took  some  of  my  papers  pre- 
vious to  1936,  some  of  the  sales  tags  and  purchase 
papers. 

Q.  Are  these  all  the  invoices  that  you  were  able 
to  locate? 

A.  These  are  all  I  have  been  able  to  locate  at 
present.  Possibly  I  could  find  more  by  looking 
through  everything,  but  so  far  [19]  that  is  all  I 
could  find. 

Mr.  Bischoff:  Your  Honor,  these  are  exhibits 
among  those  which  Mr.  Winter  has  objected  to,  and 
I  don 't  know  whether  it  is  necessary  to  re-offer  them 
or  whether  your  Honor  will  deal  with  them  in  con- 
clusion. 

The  Court:  I  consider  them  admitted  subject  to 
the  objection. 

Mr.   Bischoff:     You   may   cross   examine. 

Cross  Examination 
By  Mr.  Winter: 

Q.  Mr.  Farrell,  when  you  testified  as  to  the  stock 
ownership,  in  your  personal  holding  company  re- 
turn for  personal  holding  company  for  1937,  you 
set  forth  43  per  cent  of  the  stock,  common  stock, 
was  owned  by  yourself,  and  23.8  per  cent  was  held 
by  Kancy  Jane  and  Robert  S.  Farrell,  Jr.,  and  26 
per  cent  by  Marion  L.  Kingery — 24  per  cent — and 
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other  members  of  the  family  9.2  per  cent,  the  total 
100   per   cent.     Those   were   all    members   of   your 
family,  were  they? 

Mr.  Bischoff:  Just  one  moment,  Mr.  Farrell.  I 
have  no  objection  to  the  question  as  such,  except 
the  statement  of  counsel  which  is  incorporated  into 
the  question  that  that  is  the  corporation's  per- 
sonal holding  company  return.  That  is  not  the  fact, 
and  this  was  a  return  prepared  by  the  revenue 
agent  for  execution  by  the  taxpayer,  and  who  re- 
fused to  execute  it  as  such  because  it  didn't  re- 
gard itself  legally  as  a  personal  holding  company. 

[20] 

Mr.  Winter:  I  beg  your  pardon.  You  want  to 
look  at  the  return.  It  is  subscribed  and  sworn  to 
by  your  witness,  and  also  endorsed  by  Mr.  Jacob,  of 
counsel  here,  signed  by  him.  Evidently  you  haven't 
seen  it.  You  offered  it  in  evidence. 

Mr.  Bischoff:  Your  Honor,  without  conceding 
— we  have  no  objection  to  the  question  as  such,  but 
we  don't  want  to  be  understood  as  c<^nsenting  that 
this  represents  a  corporation  personal  holding  com- 
pany return.  That  is  the  legal  implication  in  thi^ 
question. 

Mr.  Winter:  Q.  Showing  you,  Mr.  Farrell, 
what  has  been  marked  as  Plaintiff's  Exhibit  6,  I  will 
ask  you  whether  or  not  that  is  your  signature  ap- 
pearing thereon,  on  the  front  page  there. 

A.     On  the  black  one  ? 

Q.     Yes.   Is  that  your  signature? 
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A.     That  is  my  signature. 

Q.  Did  you  subscribe  and  swear  to  it  before  a 
notary  public?  A.     Yes. 

Q.     And  that  is  your  return?  A.     Yes,  sir. 

Q.  And  when  you  report  in  there  the  percentages 
of  stock  owned  by  you  and  your  family  they  were 
correct,  were  they? 

A.  I  didn't  figure  them  out  now,  but  if  I  signed 
it  it  was  correct. 

Q.  It  was  correct.  Then  all  of  the  stock  was 
owned  by  you  and  your  family  during  practically 
all  of  the  time  of  this  corpora-  [21]  tion? 

A.     Well,  indirectly,  by  indirect  family  some. 

Q.  Well,  you  are  talking  about  sons-in-laws  and 
daughters-in-law;  is  that  correct?  Is  that  what  you 
mean  by  indirect? 

A.     Yes;   and   grandsons   and   grandchildren. 

Q.  Now  Mr.  Farrell,  you  testified  that  you  were 
buying  and  selling  securities  for  the  corporation 
for  a  profit  to  the  corporation,  for  an  investment 
for  the  corporation;  isn't  that  right? 

A.     For  what? 

Q.  The  corporation  was  investing  in  stocks, 
wasn't  it?  A.     Yes. 

Q.  Yes.  And  you,  as  president  and  secretary, 
handled  that  end  of  the  business? 

A.     Yes,  sir. 

Q.  All  right.  Now  I  will  show  you  what  has 
been  marked  for  identification,  what  has  been  in- 
troduced in  evidence  as  Plaintiff's  Pre-Trial  Ex- 
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hibit  1,  and  ask  you  to  turn  to  Schedule  B,  Capital 
Gains  and  Losses,  and  ask  you  to  just  state  to  the 
Court  when  you  purchased  those  stocks  shown 
therein  and  when  you  sold  them,  and  the  names 
of  them.  First,  the  name  of  the  stock,  Schedule  B  ? 
A.     This   list   up   here    (indicating)  % 

Yes.   What  is  the  first  stock  listed  there? 

Granny  Copper  Company. 

And  when  did  you  acquire  it  I 

1930.  [22] 

And  when  did  you  sell  it?  A.     '36. 

You  held  that  stock  for  six  years'? 

Yes. 

All  right.   Now  read  the  next  one. 

Texas  Gulf  Sulphur  Company. 

All  right.    When  did  you  acquire  that? 

1929,  I  think  it  is. 

Yes.   And  you  sold  it?  A.     '36. 

Some  seven  years  later,  in  '36? 

Yes. 

All  right.    What  was  the  next  stock? 

Guardian  Investors,  1928,  sold  in  '36. 

Yes.  A.     Shall  I  read  on? 

Yes.    Read  the  next  one. 

Portland  Gas  &  Coke. 

When  did  you  acquire  it? 

1932,  and  sold  in  '36. 

Yes.    Now  the  next  one? 

Northwest  Electric. 

When  did  you  acquire  it?  A.     1931. 
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Q.     When  did  you  sell  it?  [23] 

A.     Sold  it  in  '36. 

Q.     The  next  one? 

A.  Interstate  Securities — no;  Interstate  Equi- 
ties. 

Q.     When  did  you  acquire  that? 

A.  It  is  such  fine  writing  you  can  hardly  see 
it.    1928. 

Q.     1928.    You  didn't  sell  it  until  when? 

A.     '36. 

Q.     Then  the  next  one? 

A.     Caterpillar   Tractor,   1929,   sold  it  in    '36. 

Q.  That  is  seven  years  later,  is  that  right,  after 
you  acquired  it?  A.     Yes,  sir. 

Q.     Then  the  next  one. 

A.  Chile,  bonds  of  the  Government  of  Chile, 
1929. 

Q.     When  did  you  sell  them? 

A.     Sold  them  in  '36. 

Q.  In  every  stock  there  you  have  shown  the 
profit  and  loss  on  the  sale  during  that  year  you 
had  acquired  more  than  four  years  prior  to  the 
time  you  sold  them,  and  you  held  them  that  long, 
didn't  you?  A.     Yes,  sir. 

Q.  That  is  right.  And  you  subscribed  and  swore 
to  that  return,  did  you  not  ?  A.     I  did. 

Q.     And  it  is  true?  [24]  A.     It  is. 

Q.  And  you  claimed  a  capital  loss  on  the  sale 
of  some  of  those  stocks,  one  of  which  showed  a 
profit;  is  that  right?  A.     Yes,  sir. 

Mr.  Winter:     I  think  that  is  all. 
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Redirect  Examination 
By  Mr.  Bischoff: 

Q.  Mr.  Farrell,  with  respect  to  this  former  ex- 
hibit that  was  shown  to  you  by  Mr.  Winter,  Exhibit 
6,  was  this  letter  of  explanation  for  the  execution 
of  that  personal  holding  company  return  attached 
to  the  return  when  you  made  it?  Please  hand  this 
to  the  witness.  Just  read  that  letter  and  state  if 
that  letter  of  explanation  wasn't  attached  to  the 
return  when  you  made  it. 

A.     No,  it  was  not.  It  was  after. 

Q.     No.  Just  look  at  it  again  and  see. 

A.     It  says  1939  up  here. 

Q.  Well,  that  may  recall  to  you  that  this  sup- 
plemental return  was  filed  in   1939. 

A.     Oh. 

Q.  Just  read  the  letter  and  see  if  that  won't 
refresh  your  recollection  as  to  the  submission  of 
that  letter  with  the  return. 

A.  I  state  here  that  at  the  time  that  we  paid 
the  tax  we  did  not  regard  it 

Mr.  Winter:  I  object  to  it  as  not  responsive. 
He  can  answer  [25]  whether  it  was  or  not. 

Mr.  Bischoif:  Let  him  get  through  with  what 
he  wants  to  say  and  then  make  a  motion. 

Mr.  Winter :  No.  You  asked  him  whether  it  was 
attached  thereto  or  not,  and  it  calls  for  a  ''yes"  or 
*'no"  answer. 

A.     It  was  not  attached  to  the  original  return. 

Mr.  Winter:     Yes. 
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Mr.  Bisehoff:  Q.  But  was  it  attached  to  this 
supplemental  return  that  was  filed? 

Mr.  Winter:  I  don't  know  of  any  supplemental 
return  that  was  filed. 

Mr.  Bischoff:  Well,  this  paper  you  just  ten- 
dered him,  to  which  that  letter  was  attached.  That 
is  what  I  am  referring  to. 

Mr.  Winter:  You  are  referring  to  your  Ex- 
hibit 6. 

Mr.  Bischofe:     Yes. 

A.  It  evidently  was  attached  to  the  supplemen- 
tary return. 

Q.  That  is  what  I  wanted.  May  I  have  that 
exhibit,  Mr.  Bailiff,  please. 

The  Witness:  It  says  there,  ''The  return  here- 
with submitted",  so  it  must  have  been  attached 
to  it. 

Mr.  Bischoff :  May  I  call  to  your  Honor's  atten- 
tion, in  explanation  of  the  objection  that  I  made, 
this  letter,  which  forms  a  part  of  the  exhibit  and 
is  attached  thereto,  reads: 

''Collector  of  Internal  Revenue,  Portland, 
Oregon. 

"Delinquency  in  filing  the  Federal  Corpora- 
tion Income  [26]  Tax  Return  for  the  period 
ending  December  31,  1937,  was  due  to  the  fol- 
lowing reasons: 

"A  return  on  Form  1120  was  prepared  and 
filed  and  failure  to  file  the  Form  1120P  for 
Personal  Holding  Companies  was  due  to  the 
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fact  that  it  was  the  contention  of  the  taxpayer 
that  it  was  not  a  Holding  Company  and  hence 
not  required  to  file  Form  1120P.  The  returns 
of  the  taxpayer  had  been  examined  for  the  year 
1936  and  the  company  declared  not  to  be  a 
Personal  Holding  Company,  and  the  officers  be- 
lieved that  the  status  of  the  Company  had  not 
changed  as  to  the  year  1937.  The  return  here- 
with submitted  is  submitted  at  the  request  of 
the  Internal  Revenue  Agent  and  the  signing 
and  submission  thereof  is  made  with  the  spe- 
cific reservation  that  it  is  not  an  admission  of 
affiant's  liability  as  a  Personal  Holding  Cor- 
poration, but  is  made  for  the  purpose  of  avoid- 
ing litigation,  if  possible,  and  in  the  hoi:)e  that 
an  equitable  determination  of  the  taxpayer's 
status  may  be  made  without  the  necessity  of 
legal  action.  The  right  to  later  contest  the 
validity  of  the  assessment  as  a  personal  holding 
company  is  specifically  reserved. 

'' CHINOOK  INVESTMENT 
COMPANY, 
By    ROBERT  S.  FARRELL, 
President. 
'*  Subscribed  and  sworn  to  before  me  this  15 
day  of  November,  1939." 

And  that  corresponds  to  the  date  of  the  execu- 
tion of  the  supplemental  return  to  which  it  is 
attached.  That  is  all.  [27] 
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Recross  Examination 
By  Mr.  Winter; 

Q.  But  the  information  upon  that  return  you 
swore  to  was  the  truth,  the  information  according 
to  your  books  as  to  the  stock  ownership  ? 

A.     It  was  the  truth. 

Q.     Yes. 

A.  So  far  as  I  know  now  it  was,  I  would  say, 
the  truth,  because  I  swore  to  it. 

Mr.  Winter:     That  is  all. 

The  Witness:  I  don't  generally  swear  to  any- 
thing that  i^  not  the  truth. 

Mr.  W^inter:     That  is  all. 
(Witness  excused.) 

Mr.  Bischoff:  That  is  the  plaintiff's  case,  your 
Honor. 

Mr.  Winter :     We  rest. 

The  Court:     How  much  time  for  briefs? 

Mr.  Bischoff :  May  we  have  fifteen  days  for  the 
plaintiff's  brief? 

The  Court :     Your  time,  Mr.  Winter  ? 

Mr.  Winter :  May  I  have  an  equal  amount,  your 
Honor  ?  I  find  it  difficult  to  take  less  than  that  after' 
receipt  of  brief,  because  I  usually  wait  until  I  get 
the  brief. 

The  Court :  Five  or  ten  days  for  reply,  if  deemed 
necessary?  [28] 

Mr.  Bischoff:  Yes,  your  Honor.  That  is  all 
right. 
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Mr.  Winter:     May  I  inquire,  will  you  prepare 
the  pre-trial  order? 

Mr.  Bischoff:     I  will  prepare  the  pre-trial  order 
and  I  will  send  it  to  you  before  it  is  submitted. 
Mr.  Winter:     Yes. 

The   Court:     Adjourn   until   tomorrow   morning 
at  ten  o'clock. 

(Thereupon  at  2:54  o'clock  P.  M.  the  hear- 
ing was  concluded.)    [29] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  COURT  REPORTER 

I,  Alva  W.  Person,  hereby  certify  that  I  re- 
ported in  shorthand  all  of  the  oral  proceedings 
had  and  evidence  given  upon  the  hearing  of  the 
above  entitled  cause  on  Tuesday,  February  17, 
1942,  before  the  above  entitled  Court,  Honorable 
Claude  McColloch,  Judge,  presiding;  that  I  sub- 
sequently reduced  my  shorthand  notes  to  typewrit- 
ing, and  the  foregoing  and  hereto  attached  20  pages 
of  typewritten  matter,  numbered  1  to  29,  both 
inclusive,  constitute  a  full,  true  and  accurate  rec- 
ord of  said  oral  proceedings  and  evidence  given 
upon  said  hearing  so  taken  by  me  in  shorthand 
as  aforesaid,  and  of  the  whole  thereof. 

Dated  at  Portland,  Oregon,  this  February  21st, 
1942. 

ALVA  W.  PERSON 
Court  Reporter.  [30] 
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In  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit 

No.  10324 

CHINOOK  INVESTMENT  COMPANY, 

Appellee, 

vs. 

UNITED   STATES  OF  AMERICA, 

Appellant. 

APPELLANT'S  STATEMENT  OF  POINTS 

Comes  now  the  United  States  of  America,  ap- 
pellant above  named,  and  for  its  Statement  of 
Points  upon  which  it  intends  to  rely  in  this  appeal 
adopts  the  Statement  of  Points  filed  by  it  in  the 
United  States  District  Court  in  connection  with 
its   Notice   of  Appeal   and   included  in  the   tran- 
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Special  Assistant  to  the  Chief 
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OPINION  BELOW 

The  memorandum  opinion  of  the  Distria  Court 
(R.  20)  is  unreported. 

JURISDICTION 

This  notice  of  appeal  (R.  33)  involves  federal  income 
tax  for  the  tax  years  1936  and  1937  (R.  22-25).  The  tax 
for  1936  was  paid  by  the  taxpayer  in  1937.  (R.  22-23)  A 
claim  for  refund  was  filed  February  18,  1938  (R.  60-79) 
and  an  amended  claim  was  filed  June  29,  1939  (R.  23, 
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79-84).  This  amended  claim  for  refund  was  rejected  by 
the  Commissioner  on  September  20,  1939.  (R.  23)  The 
tax  for  1937  was  paid  by  the  taxpayer  in  1938  and  1939. 
(R.  25)  On  February  27,  1939,  a  claim  for  refund  for  a 
portion  of  the  tax  then  paid  was  filed  and  an  amended 
claim  therefor  was  filed  June  30,  1939.  (R.  25,  26, 
93.)  On  September  24,  1940,  an  amended  claim  for 
additional  refund  was  filed.  (R.  26.)  The  claims  for 
refund  of  the  1937  tax  were  rejeaed  with  the  last 
rejection  on  April  1,  1941.  (R.  26.)  More  than  six 
months  after  filing  these  claims  for  refund  and  on  Sep- 
tember 18,  1941  (R.  2-8),  the  taxpayer  instituted  an 
action  in  the  District  Court  for  the  Distria  of  Oregon 
for  recovery  of  taxes  paid.  The  judgment  allowed  the 
claim  in  full  and  was  entered  on  June  16,  1942.  (R.  32- 
33.)  Within  three  months  and  on  September  14,  1942, 
the  United  States  filed  a  notice  of  appeal  (R.  33)  pur- 
suant to  the  provisions  of  Section  128  (a)  of  the  Judicial 
Code,  as  amended  by  the  Aa  of  February  13,  1925. 

QUESTION  PRESENTED 

Whether  losses  sustained  upon  the  sale  of  securities 
in  the  tax  years  1936  and  1937  are  deduaible  in  full 
under  Seaion  23  (f )  of  the  Revenue  Aa  of  1936  or  are 
subject  to  the  $2,000  limitation  imposed  by  Section 
117(d). 
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STATUTES  AND  REGULATIONS  INVOLVED 

Revenue  Act  of  1936,  c.  690,  49  Stat.  1648: 

SEC.  14.  SURTAX  ON  UNDISTRIBUTED 
PROFITS. 

(a)  Definitions. — As  used  in  this  title — 

(1)  The  term  "adjusted  net  income"  means 
the  net  income  minus  the  sum  of — (none  of  the 
deductions  pertinent  here) . 

(b)  Imposition  of  Tax. — There  shall  be  levied, 
coUeaed,  and  paid  for  each  taxable  year  upon  the 
net  income  of  every  corporation  a  surtax  equal  to  the 
sum  of  the  following,  subject  to  the  application  of  the 
specific  credit  as  provided  in  subseaion  (c) :  *  *  * 

SEC.  21.  NET  INCOME. 

"Net  income"  means  the  gross  income  computed 
under  seaion  22,  less  the  deduaions  allowed  by  sec- 
tion 23. 

SEC.  23.    DEDUCTIONS  FROM  GROSS  IN- 
COME. 
In  computing  net  income  there  shall  be  allowed 
as  deductions: 

(f )  Losses  by  Corporations. — In  the  case  of  a  cor- 
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poration,  losses  sustained  during  the  taxable  year  and 
not  compensated  for  by  insurance  or  otherwise. 

(j)  Capital  Losses. — ^Losses  from  sales  or  ex- 
changes of  capital  assets  shall  be  allowed  only  to  the 
extent  provided  in  section  117  (d). 


SEC.  117.    CAPITAL  GAINS  AND  LOSSES. 

(b)  Definition  of  Capital  Assets. — For  the  pur- 
poses of  this  title,  "capital  assets"  means  property  held 
by  the  taxpayer  (whether  or  not  conneaed  with  his 
trade  or  business) ,  but  does  not  include  stock  in  trade 
of  the  taxpayer  or  other  property  of  a  kind  which 
would  properly  be  included  in  the  inventory  of  the 
taxpayer  if  on  hand  at  the  close  of  the  taxable  year, 
or  property  held  by  the  taxpayer  primarily  for  sale  to 
customers  in  the  ordinary  course  of  his  trade  or  busi- 
ness. 


(d)  Limitation  on  Capital  Losses. — Losses  from 
sales  or  exchanges  of  capital  assets  shall  be  allowed 
only  to  the  extent  of  $2,000  plus  the  gains  from  such 
sales  or  exchanges.  *  *  * 

SEC.  351.  SURTAX  ON  PERSONAL  HOLD- 
ING COMPANIES.  (As  amended  by  Section  1  of  the 
Revenue  Act  of  1937,  c.  815,  50  Stat.  813) 

There  shall  be  levied,  collected,  and  paid,  for  each 
taxable  year  (in  addition  to  the  taxes  imposed  by 
Title  I),  upon  the  undistributed  adjusted  net  income 
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of  every  personal  holding  company  a  surtax  equal  to 
the  sum  of  the  following:  : 


SEC  352.  DEFINITION  OF  PERSONAL 
HOLDING  COMPANY.  (As  amended  by  Section  1 
of  the  Revenue  Act  of  1937,  supra) 

(a)  General  Rule. — For  the  purposes  of  this  title 
and  of  Title  I  the  term  'personal  holding  company' 
means  any  corporation  if — 

(1)  Gross  Income  Requirement. — At  least  80 
per  centum  of  its  gross  income  for  the  taxable  year 
is  personal  holding  company  income  as  defined  in 
section  353;  *  *  * 

SEC.  353.  PERSONAL  HOLDING  COM- 
PANY INCOME.  (As  amended  by  Seaion  1  of  the 
Revenue  Act  of  1937,  supra) 

H«        ^        ^        H<        ^: 

(g)  Rents. — Rents,  unless  constituting  50  per  cen- 
tum or  more  of  the  gross  income.  *  *  * 

SEC.  357.  MEANING  OF  TERMS  USED.  [As 
amended  by  Section  1  of  the  Revenue  Aa.  of  1937, 
supra.~\^ 

The  terms  used  in  this  title  shall  have  the  same 
meaning  as  when  used  in  Title  I. 

Treasury  Regulations  94,  promulgated  under  the  Revenue 

Act  of  1936: 

ART.  22(c) -5.  Inventories  by  dealers  in  secur- 
ities.—  *  *  *  For  the  purpose  of  this  rule  (respecting 
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the  reporting  of  inventories  by  dealers  in  securities) 
a  dealer  in  securities  is  a  merchant  of  securities, 
whether  an  individual,  partnership  or  corporation, 
with  an  established  place  of  business,  regularly  en- 
gaged in  the  purchase  of  securities  and  their  resale  to 
customers;  that  is,  one  who  as  a  merchant  buys  securi- 
ties and  sells  them  to  customers  with  a  view  to  the 
gains  and  profits  that  may  be  derived  therefrom.  *  *  * 
Taxpayers  who  buy  and  sell  or  hold  securities  for 
investment  or  speculation,  irrespective  of  whether 
such  buying  or  selling  constitutes  the  carrying  on  of 
a  trade  or  business,  and  officers  of  corporations  and 
members  of  partnerships  who  in  their  individual  capa- 
cities buy  and  sell  securities,  are  not  dealers  in  secur- 
ities within  the  meaning  of  this  rule. 

ART.  117-2.  Limitations  on  capital  gains  and 
capital  losses. —  *  *  * 

Section  l<17(d)  provides  a  limitation  on  deduc- 
tions for  capital  losses  af feaing  all  taxpayers  includ- 
ing corporations,  that  is,  losses  from  sales  or  exchanges 
of  capital  assets  shall  be  allowed  as  deductions  only  to 
the  extent  of  $2,000  plus  the  gains  from  such  sales 
and  exchanges.  *  *  * 

STATEMENT 

The  relevant  facts  as  found  by  the  Distria  Court  may 
be  briefly  summarized  as  follows: 

The  taxpayer  is  an  Oregon  corporation  authorized  to 
buy  and  sell  securities.  (R.  21-22.)  For  the  calendar  year 
1936  the  taxpayer  sustained  losses  from  the  sale  of  securi- 
ties of  some  $40,035.02.  (R.  26.)  By  virtue  of  this  loss  no 
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"net  profits"  were  made  for  that  year.  (R.  28-29.)  The 
income  tax  return  filed  by  the  taxpayer  for  1936  showed 
no  taxable  income.  The  Commissioner  thereafter  assessed 
a  deficiency  of  $4,071.89  as  surtax  on  undistributed 
profits.  (R.  22.)  Payment  was  made  in  1937  and  1938. 
A  refund  claim  filed  June  29,  1939,  was  rejected.  (R.  23.) 

For  the  calendar  year  1937  the  taxpayer  sustained 
losses  from  the  sale  of  securities  of  some  $20,652.79. 
(R.  27.)  By  reason  thereof  no  ""net  profit"  was  made  for 
that  year.  (R.  28-29.)  The  income  tax  return  filed  by  the 
taxpayer  for  1937  showed  a  tax  liability  of  $363.62  as 
undistributed  profits  tax  which  was  paid.  (R.  23.)  There- 
after the  Commissioner  assessed  a  deficiency  of  $5,417.42 
as  a  personal  holding  company  tax  on  undistributed 
profits.  The  deficiency  was  paid  in  1939.  (R.  23,  25) 
Refund  claims  for  the  original  tax  and  the  deficiency 
were  rejected.  (R.  26.) 

Assessments  of  the  1936  and  1937  deficiencies  rested 
on  application  of  Section  117  of  the  Revenue  ha  of  1936 
to  computation  of  undistributed  profits  tax  and  personal 
holding  company  undistributed  profits  tax.  Under  Sec- 
tion 117  (d)  corporate  losses  on  sales  of  "'capital  assets" 
are  deductible  only  to  the  extent  of  the  gains  from  such 
sales  plus  $2,000.  Capital  assets  as  defined  in  Section 
117  (b)  do  not  include  '"property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
his  trade  or  business." 


8  United  States  of  America  vs. 

On  the  basis  of  the  evidence  adduced  the  Distria  Court 
found  that  during  1936  and  1937  the  taxpayer  bought  and 
sold  some  $200,000  to  |300,000  worth  of  securities  for  its 
own  account  and  that  the  purchases  and  sales  were  made 
in  both  small  and  large  transaaions,  through  brokers  and 
with  private  individuals.  (R.  27-28.)  This  course  of  busi- 
ness was  charaaerized  by  the  District  Court  as  follows 
(R.27): 

That  the  stocks  and  bonds  held  by  it  [the  taxpayer] 
during  the  said  calendar  years  [1936  and  1937]  were 
held  by  it  primarily  for  sale  to  customers  in  the  ordin- 
ary course  of  its  trade  or  business,  and  not  for  invest- 
ment or  speculation,  *  *  * 

Accordingly  the  Distria  Court  held  the  losses  sus- 
tained during  1936  and  1937  on  the  sales  of  securities  were 
not  capital  losses  under  Seaion  117  but  were  deduaible 
in  full  so  that  the  taxpayer  was  subjea  to  neither  the 
undistributed  profits  tax  for  1936  nor  the  personal  hold- 
ing company  tax  provisions  for  1937.  (R.  30.)  Judgment 
for  the  full  amounts  claimed,  $4,071.89  for  1936  and 
$5,781.04  for  1937,  plus  costs,  was  entered  for  the  tax- 
payer. (R.  32-33.)  From  that  judgment  this  appeal  is 
prosecuted. 

SUMMARY  OF  ARGUMENT 

Seaion  117  of  the  Revenue  Aa  of  1936,  making  losses 
on  the  sale  pf  "capital  assets"  nondeductible  in  excess  of 
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the  gains  from  such  sales  plus  $2,000,  is  applicable  in 
determining  the  corporate  "net  income"  on  which  are 
based  the  surtax  on  undistributed  profits  imposed  by  Sec- 
tion 14  and  the  surtax  on  undistributed  personal  holding 
company  income  imposed  by  Section  351  of  the  Revenue 
Aa  of  1936,  as  amended.  Capital  assets  as  defined  in 
Section  117  exclude  "property  held  by  the  taxpayer  prim- 
arily for  sale  to  customers  in  the  ordinary  course  of  his 
business".  The  legislative  history  of  this  exception  makes 
clear,  however,  that  it  does  not  extend  to  securities  held 
by  investors  or  speculators.  Such  securities  are  "capital 
assets"  under  Seaion  117. 

The  evidence  adduced  before  the  District  Court  clearly 
established  that  the  taxpayer's  securities  business  was  that 
of  investment  and  speculation.  The  finding  of  the  Distria 
Court  to  the  contrary  is  not  supported  by  the  record. 
Moreover,  such  a  finding  is  reviewable  as  one  of  law  or 
mixed  law  and  faa  under  this  Court's  previous  decision 
in  Commissioner  v.  Boeing,  106  F.  2d.  305.  Since  the 
securities  sold  by  the  taxpayer  were  held  for  investment  or 
speculation  they  were  capital  assets  within  the  meaning  of 
Seaion  117  and  the  taxes  complained  of  in  this  respect 
were  properly  assessed. 

In  light  of  previous  decisions  of  the  Supreme  Court 
there  is  no  substantial  question  presented  respeaing  the 
constitutionality  of  the  taxes  so  assessed. 
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ARGUMENT 

I 

Section  117  of  the  Revenue  Act  of  1936  Limits  the 
Deductibility  of  Losses  on  the  Sales  of  Securities  by  a 
Corporation  Speculating  or  Investing  therein 

Seaion  117  (d)  of  the  Revenue  Act  of  1936,  supra, 
limits  deduaibility  of  losses  from  the  sale  of  "capital 
assets"  to  the  gains  of  such  sales  plus  $2,000.  This  restric- 
tion on  deduaibility  of  such  losses  is  clearly  applicable  to 
computation  of  the  surtax  on  undistributed  profits  im- 
posed by  Section  14  of  the  Revenue  Aa  of  1936,  supra, 
and  the  surtax  on  undistributed  personal  holding  com- 
pany income  imposed  by  Section  351  of  the  Revenue  Aa 
of  1936  as  amended  by  the  Revenue  Aa  of  1937,  supra. 

The  tax  levied  by  Seaion  14  of  the  Revenue  Aa  of 
1936  is  based  on  the  corporate  "net  income"  minus  cer- 
tain credits  not  here  relevant.^  Definition  of  the  term 
"net  income"  as  used  in  the  revenue  act  thus  determines 
the  applicability  to  computation  of  the  surtax  on  undis- 
tributed profits  of  the  limitation  on  deduaibility  of 
capital  losses.    As  used  in  the  various  revenue  aas  the 


( 1 )  It  may  be  noted  that  certain  deduaions  from  net 
income  for  purposes  of  the  normal  tax  imposed  by  Seaion 
13,  such  as  the  dividend  received  credit  provided  in  Sec- 
tion 13(a)(2),are  not  allowed  in  computing  the  surtax 
on  undistributed  profits  under  Seaion  14.  The  base  figure 
for  both  taxes  is  statutory  "net  income". 
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phrase  "net  income"  is  a  term  of  art,  made  so  by  statutory 
mandate.  It  is  a  term  precise  and  technical  in  content 
rather  than  a  generality  connoting  concepts  from  account- 
ing or  economics.'  Section  21  provides  that "  'Net  income' 
means  the  gross  income  computed  under  section  22  less 
the  deductions  allowed  by  section  23". 

The  "gross  income",  computed  under  Section  22,  in- 
cludes gains  from  any  source  and  these  gains  are  not  to 
be  diminished  for  gross  income  purposes  by  the  losses  on 
sales  of  "capital  assets"  within  the  meaning  of  Section  117. 


(2)  It  is  elementary  that  the  terms  "earnings"  or 
"profits"  as  used  in  Seaion  115,  defining  dividends,  are 
unrelated  to  the  concept  of  statutory  net  income.  Paul, 
Selected  Studies  in  Federal  Taxation  (Second  Series, 
1938)  155  et  j^^.;Rudick,  "Dividends"  and  "Earnings  or 
Profits"  Under  the  Income  Tax  Law,  89  U.  of  Pa.  L.  Rev. 
865  (1941).  None  of  the  revenue  aas  has  permitted 
deduction  of  all  expenses  and  losses  in  ascertaining  statu- 
tory net  income.  As  Justice  Holmes  observed  in  Weiss  v. 
Wiener,  279  U.S.  333,  335,  "The  income  tax  laws  do  not 
profess  to  embody  perfect  economic  theory." 

The  surtax  on  undistributed  profits  has  been  sustained 
in  situations  where  the  corporate  taxpayer  has  had  nothing 
available  for  distribution,  because  the  base  for  the  tax  is 
not  profits  available  for  distribution  but  statutory  net 
income.  Helvering  v.  Northwest  Steel  Mills,  311  U.S.  46; 
Crane-Johnson  Co.  v.  Helvering,  311  U.S.  54  Cf.  Foley 
Securities  Corp.  v.  Commissioner,  106  F.  2d  731  (CCA. 
8th).  When  Congress  intends  reference  to  earnings  and 
profits  in  the  accounting  sense  the  phrase  "net  income" 
is  not  used. 
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The  applicable  regulations  so  provide.^  Were  it  otherwise 
the  provision  in  Seaion  23,  supra,  for  deduaion  of  such 
losses  from  gross  income  in  ascertaining  net  income  would 
be  meaningless  or  produce  a  double  deduaion  most  cer- 
tainly not  intended  by  Congress.  Section  23,  enumerating 
allowable  deductions  from  gross  income,  includes  cor- 
porate losses  in  subsection  (f).  Subseaion  (j)  of  the 
same  section  provides,  however,  that  losses  from  the  sale 
of  capital  assets  are  governed  by  "Seaion  117  (d).  Thus 
it  follows,  as  stated  above,  that  the  limitation  on  deduct- 
ibility of  losses  from  sales  of  capital  assets  is  applicable 
to  computation  of  the  surtax  on  undistributed  profits 
imposed  by  Seaion  14  of  the  Revenue  Aa  of  1936. 


(3)  Regulations  94,  Article  351-2,  issued  under  the 
Revenue  Aa  of  1936,  provides  with  respea  to  ascertaining 
liability  for  the  personal  holding  company  surtax  that: 

The  gross  income  for  purposes  of  seaion  351  (b) 
( 1 )  means  ( 1 )  in  the  case  of  a  domestic  corporation 
its  gross  income  as  defined  in  sections  22,  *  *  *.  In 
determining  gross  income,  subtractions  should  not  be 
made  for  depreciation,  depletion,  selling  expenses,  or 
losses,  or  for  items  not  ordinarily  used  in  computing 
the  cost  of  goods  sold.  Sales  of  capital  assets  as  defined 
in  seaion  117  must  be  treated  as  separate  transaaions 
and  only  those  sales  which  individually  resulted  in 
profits  shall  be  considered  in  determining  the  gains 
derived  from  such  source.  Gains  from  all  transaaions 
involving  stock  in  trade,  etc.,  are  determined  for  the 
taxable  year  as  a  whole  instead  of  separately. 
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It  is  also  clear  that  Seaion  117  (d)  is  applicable  to 
determining  whether  the  taxpayer's  income  is  personal 
holding  income  within  the  meaning  of  Section  353  of  the 
Revenue  Aa  of  1936,  as  amended,  supra,  so  as  to  subjea 
it  to  the  surtax  on  such  income  imposed  by  Section  351  of 
that  aa/  As  seen  above,  losses  on  the  sale  of  capital  assets 
within  the  meaning  of  Section  117  are  not  deduaible  in 
determining  gross  income  under  Seaion  22  of  the  Revenue 
Aa  of  1936  and  are  deductible  in  determining  net  income 
under  Seaion  23  of  that  act  only  to  the  extent  permitted  by 
Seaion  117  thereof. 

Section  357  of  the  Revenue  Aa  of  1936,  as  amended, 
supra,  requires  that  the  terms  imposing  the  surtax  on 
undistributed  personal  holding  company  income  must  be 
given  the  same  meaning  as  given  them  in  Seaions  21,  22 
and  23.  Hence,  losses  nondeduaible  by  reason  of  Sec- 
tion 117  diminish  neither  "gross  income"  nor  "net  in- 
come" for  purposes  of  ascertaining  liability  for  the  surtax 
on  personal  holding  company  income  imposed  by  Seaion 


( 4  )  The  other  requisite  for  classification  of  a  corpor- 
ation as  a  personal  holding  company  under  Section  352  of 
the  Revenue  Aa  of  1936,  as  amended,  supra,  is  not  in  is- 
sue, i.e.,  more  than  5  0  per  cent  of  the  value  of  the  corporate 
stock  was  owned  by  five  or  less  individuals  at  one  time 
during  the  year.  The  return  as  filed  by  the  corporation 
showed  such  ownership  (R.  92  )  and  the  testimony  of  the 
only  wimess  confirmed  it  (R.  118-120,  126). 
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351.'  Thus,  in  determining  whether  rentals  constituted  50 
per  cent  or  more  of  the  taxpayer's  gross  income  so  as  to 
remove  it  under  Section  353  (g)  of  the  Revenue  Aaof 
1936,  as  amended,  from  the  purview  of  the  personal 
holding  company  surtax,  losses  nondeduaible  under  Sec- 
tion 117  (d)  cannot  be  applied  to  diminish  gross  income. 
Nor  is  the  net  income  subject  to  the  tax  reduced  by  such 
nondeductible  losses. 

Application,  by  the  taxpayer  in  the  first  instance 
(R.  51),  of  Section  117  (d)  to  losses  from  securities  sold 
by  the  taxpayer  in  1936  and  1937  so  as  to  limit  their  de- 
duaibility  to  $2,000  resulted  in  assessment  of  the  surtax 
on  undistributed  profits  for  1936  and  the  surtax  on  per- 
sonal holding  company  income  for  1937.  The  complaint 
in  this  action  to  recover  these  taxes  paid  is  based  solely 
on  the  proposition  that  those  losses  were  deductible  in 
full.  (R.  2-8.)  Since,  as  seen  above.  Section  117  (d)  is 
applicable  to  computation  of  the  surtax  on  undistributed 
profits  imposed  by  Section  14  of  the  Revenue  Aa  of  1936 


( 5  )  It  is  significant  that  Section  35 1  of  the  Revenue 
Act  of  1936  as  origi^nally  enacted  provided  that  in  deter- 
mining "undistributed  adjusted  net  income"  subjea  to 
the  tax  on  personal  holding  company  income  that  non- 
deductible losses  under  Seaion  117  were  to  be  deduaed 
from  "net  income".  No  provision  for  such  a  deduaion 
appears  in  Seaions  351-360  of  the  Revenue  Aa  of  1936, 
as  amended  by  the  Revenue  Aa  of  1937,  imposing  the 
surtax  on  personal  holding  company  income  after  Decem- 
ber 1936. 
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and  to  ascertaining  liability  for  the  surtax  on  personal 
holding  company  income  imposed  by  Seaion  351  of  the 
Revenue  Aa  of  1936,  as  amended,  the  question  is  reduced 
to  whether  the  securities  sold  by  the  taxpayer  were  "capi- 
tal assets"  within  the  meaning  of  Section  117. 

It  was  the  taxpayer's  contention  before  the  District 
Court  that  the  securities  sold  by  it  in  1936  and  1937  con- 
stituted "property  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  [its]  trade  or 
business"  within  the  meaning  of  that  exception  to  the 
definition  of  all  property  as  capital  assets  in  Section 
117  (b).  (R.  13,  112-113.)  The  Distria  Court  so  char- 
aaerized  the  taxpayer's  securities  in  its  findings  of  faa. 
(R.  27.)  However,  in  Commissioner  v.  Boeing,  106  F.  2d 
305,  307,  this  Court  held  that  such  a  finding  is  one  of  law 
or  one  of  mixed  law  and  faa  so  as  to  be  reviewable. 

The  exception  in  Section  117  (b)  from  the  definition 
of  all  property  as  capital  assets  of  "property  held  by  the 
taxpayer  for  sale  to  customers  in  the  ordinary  course  of 
his  trade  or  business"  does  not  extend  to  securities  held  by 
a  speculator  or  an  investor  however  active  his  trading. 
The  Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
squarely  so  held  in  Commissioner  v.  Burnett,  118  F.  2d 
659.  Accord:  Farr  v.  Commissioner,  AA  B.T.A.  683.  The 
soundness  of  these  decisions  can  be  shortly  demonstrated 
by  reference  to  the  legislative  history  of  Seaion  1 17  of  the 
Revenue  Aa  of  1936. 
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Under  the  revenue  aas  prior  to  1932  an  investor  or 
speculator  in  securities  could  dedua  losses  sustained  on 
their  sale  without  serious  limitation.^  To  meet  this  situ- 
ation the  Revenue  Act  of  1932,  c.  209,  47  Stat.  169,  pro- 
vided in  Seaion  23  (r)  that  losses  from  sales  of  stock 
and  bonds  not  classed  as  "capital  assets"  should  be  dedua- 
ible  only  to  the  extent  of  the  gains  from  such  sales.  An 
exception  was  made  in  the  case  of  "dealers  in  securities". 
The  Committee  Report  (S.  Rep.  No.  665,  72d  Cong.,  1st 


(6)  As  did  prior  aas.  Section  101  of  the  Revenue 
Aa  of  1928,  c.  852,  45  Stat.  791,  restricting  deduaions 
for  losses  on  sales  of  "capital  assets",  did  not  restria 
deductibility  of  losses  sustained  on  the  sale  of  property, 
including  securities,  held  less  than  two  years. 

Although  losses  on  the  sale  of  securities  held  for  more 
than  two  years  were  deductible  only  to  the  extent  of  the 
gains  from  such  sales  plus  121/^  per  cent  of  the  net  loss  on 
such  transaaions,  an  exception  was  made  where  the  securi- 
ties could  be  classed  as  "property  held  by  the  taxpayer 
primarily  for  sale  in  the  course  of  his  trade  or  business". 
Seaion  101  (c)  (8)  of  the  Revenue  Aa  of  1928.  (Note 
the  absence  of  the  phrase  "to  customers"  present  in  the 
1936  Aa. )  Under  the  same  provision  in  the  Revenue  Aa 
of  1932  the  Board  of  Tax  Appeals  took  the  position  that 
one  regularly  engaged  in  speculation  in  securities  could 
by  virtue  of  this  exception  dedua  losses  from  such  specu- 
lations in  full,  as  ordinary  losses.  Purdy  v  Commissioner, 
36  B.T.A.  572,  affirmed,  102  F.  2d  331  (CCA.  1st). 
See  generally  3  Mertens,  Law  of  Federal  Income  Taxation 
(1942),  Sec.  22.06. 
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Sess.,  p.  19  (1939-1  Cum.  Bull.  (Part  2  496)),  referring 

to  this  exception,  explained  that: 

Traders  or  other  taxpayers  who  buy  and  sell  securities 
for  investment  or  speculation,  whether  or  not  on  their 
own  account,  and  irrespeaive  of  whether  such  buying 
or  selling  constitutes  the  carrying  on  of  a  trade  or  busi- 
ness, are  not  regarded  by  your  committee  as  dealers  in 
securities  within  the  meaning  of  this  rule,  and  are  not 
given  exemption. 

For  similar  statement  by  the  House  Committee  see  H.  Rep. 
No.  708,  72d  Cong.,  1st  Sess.,  p.  13  1939-1  Cum.  Bull. 
(Part  2)  457). 

In  the  Revenue  Act  of  1934,  c.  277,  48  Stat.  680,  the 
principle  embodied  in  Section  23  (r)  of  the  1932  Act 
was  given  general  application.  Subsection  (r)  was  elim- 
inated and  the  provisions  governing  losses  from  sale  of 
capital  assets  were  broadened  to  cover  that  and  additional 
ground  by  enactment  of  Section  117  of  the  Revenue  Aa 
of  1934  (carried  over  without  change  in  the  Revenue  Aa 
of  1936  applicable  here).  Under  this  section  the  period 
of  ownership  of  property  was  not  material  to  its  classifi- 
cation as  a  capital  asset. 

Losses  from  the  sales  of  all  "capital  assets"  were 
deduaible  under  Section  117  (d)  of  the  Revenue  Act  of 
1934  only  to  the  extent  of  gains  from  such  sales  plus 
$2,000,  hence  special  provisions  for  losses  from  sales  of 
securities  were  superfluous.  That  the  exceptions  from 
this  principle  enumerated  in  Section  117  (b),  defining 
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"capital  assets",  were  not  intended  with  respea  to  securi- 
ties to  enlarge  on  the  exemption  for  dealers  in  securities 
under  Seaion  23  (r)  of  the  Revenue  Aa  of  1932  is 
readily  demonstrable.  The  exclusion  in  Seaion  117  (b) 
from  the  definition  of  capital  assets  of  "stock  in  trade  or 
other  property  of  a  kind  which  would  properly  be  included 
in  the  inventory  of  the  taxpayer  on  hand  at  the  close  of 
the  taxable  year"  clearly  does  not  include  securities  held 
by  an  investor  or  a  speculator.  The  regulations  under  suc- 
cessive revenue  aas  included  "dealers  in  securities"  within 
the  rule  permitting  the  use  of  inventories  in  reporting 
income  and  expressly  excluded  investors  and  speculators 
therein."'  The  validity  of  this  regulation  is  beyond  ques- 
tion and  rests  upon  a  well  settled  distinaion  between 
dealers  on  the  one  hand  and  investors  or  speculators  in 
security  on  the  other.  Schajer  v.  Helvering,  299  U.  S.  171 ; 
Vaughn  v.  Commissioner,  85  F.  2d  497  (CCA.  2d); 
Trading  Associates  Corporation  v  Magruder,  112  F.  2d. 
779  (CCA.  4th). 

Nor  does  the  final  clause  of  subsection  (b) ,  "property 
held  by  the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business"  include  securities 


(7)  Regulations  74,  Article  105,  under  the  Revenue 
Aa  of  1928;  Regulations  77,  Article  105,  under  the  Reve- 
nue Act  of  1932;  Regulations  86,  under  the  Revenue  Aa 
of  1934,  Article  22  (c)  (5).  The  same  provision  appears 
in  Regulations  94,  issued  under  the  Revenue  Aa  of  1936, 
Section  22  (c)-5,  supra. 
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held  by  investors  and  speculators.  The  language  "prim- 
arily for  sale  to  customers  in  the  ordinary  course  of  busi- 
ness" clearly  connotes  a  merchant  or  a  dealer  as  distin- 
guished from  a  speculator  or  investor. 

The  phrase  "for  sale  to  customers",  under  the  regu- 
lations above  referred  to,  had  for  several  years  prior  to 
1934  been  the  indicia  for  determining  whether  a  taxpayer 
held  securities  as  a  dealer  on  the  one  hand  or  as  a  specu- 
lator or  investor  on  the  other.  Seeley  v.  Commissioner, 
11  F.  2d.  323  (CCA.  2d).  (See  Regulations  94,  Article 
22  (c)-5,  supra — the  language  is  the  same  as  that  used  in 
earlier  regulations.)  The  same  phrase  appeared  in  the 
committee  report  on  Seaion  23  (r)  of  the  1932  Aa., 
above  referred  to,  in  making  the  same  distinction.^  That 


(8)     S.  Rep.  No.  Gd^,  72nd  Cong.,  1st  Sess.,  p.  19 
(1939-1)  Cum.  Bull.  (Part  2)  496): 

The  exemption  from  the  restriaions  of  these  pro- 
visions provided  for  in  the  House  bill  is  retained  in 
the  case  of  a  dealer  in  sercurities  (i.e.,  a  merchant  of 
securities  whether  an  individual,  partnership,  or  cor- 
poration, with  an  established  place  of  business,  regu- 
larly engaged  in  the  purchase  of  securities  at  whole- 
sale and  their  resale  to  customers)  ;  in  the  case  of  losses 
sustained  in  connection  with  transaaions  with  cus- 
tomers in  the  regular  course  of  business. 

The  distinction  between  such  a  dealer  in  securities  and 
an  investor  or  speculator  is  made  in  that  portion  of  the 
committee  report  set  out  in  the  text,  supra. 
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Congress  appreciated  the  meaning  of  the  phrase  cannot 
be  gainsaid. 

In  faa,  the  conference  committee  report  on  the  1934 
Act  explains  that  the  phrase  "to  customers"  was  inserted 
in  the  last  clause  of  Section  117  (b)  at  the  behest  of  the 
Senate  "thus  making  it  impossible  to  contend  that  a  stock 
speculator  trading  on  his  own  account  is  not  subjea  to 
the  provisions  of  seaion  117".^  H.  Conference  Rep.  No. 
1385,  73d  Cong.,  2d  Sess.,  p.  22  (1939-1  Cum.  Bull  (Part 
2)  627.  The  basis  for  the  committee's  confidence  was  of 
course  the  judicial  construction  given  that  language  in  the 
regulations  referred  to  and  the  obvious  proposition  that 
if  property  is  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business  it  could  not  be  primarily  held 
for  any  other  purpose,  i.  e.,  speculative  profit.  In  other 
words,  the  language  used  ("property  held  by  the  tax- 
payer primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business"  )  embraces  only  merchants 
or  dealers,  i.e.,  those  whose  profits  represent  the  middle- 
man's charge,  and  no  others.  Additional  support  for  this 
view,  if  any  is  needed,  lies  in  the  faa  that  a  special  pro- 
vision was  deemed  necessary  to  exempt  certain  types  of 
banks  investing  in  bonds  from  the  operation  of  Section 


( 9  )  Absence  of  that  phrase  had  prompted  the  Board 
of  Tax  Appeals  to  hold  under  the  Revenue  Aa  of  1932 
that  securities  held  by  a  speculator  were  not  "capital 
assets".  See  fn.  6,  supra. 
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117  (d).  Thus  a  trust  company  not  within  the  terms  of 
this  special  exemption  was  held  subject  to  Section  117 
with  respect  to  investment  losses  in  Magruder  v  Safe 
Deposit  &  Trust  Co.  of  Baltimore,  111  F.  2d  981  (CCA. 
4th). 

From  the  foregoing  it  is  clear  that  the  exception  in 
Section  117  (b)  for  property  held  primarily  fox  sale  to 
customers  in  the  ordinary  course  of  business  extends  only 
to  dealers  or  merchants  and  that  securities  held  by  an 
investor  or  speculator  therein  are  classed  as  capital  assets 
subject  to  the  limitation  of  Section  117  (d)  for  loss  deduc- 
tion purposes.  In  light  of  this  the  decision  of  the  District 
Court  is  unsupportable.  The  evidence  adduced  before  it 
entirely  failed  to  establish  that  the  taxpayer  was  a  dealer 
in  securities  and  on  the  contrary  revealed  that  the  securities 
sold  in  1936  and  1937  were  held  by  it  as  investment  or 
speculative  property. 

The  president  of  the  taxpayer,  appearing  as  the  only 
witness,  testified  that  from  $200,000  to  $300,000  worth 
of  securities  were  bought  and  sold  annually.  (R.  109- 
110.)  These  figures  are  substantially  higher  than  the 
activity  reflected  in  the  income  tax  returns.  (R.  52-53, 
88-89.)  The  return  for  1936  showed  also  that  the  tax- 
payer sold  stock  held  by  it  in  that  year  in  only  eight  trans- 
actions. (R.  52.)  In  describing  the  purchasing  procedure 
the  witness  explained  that  for  listed  securities  he  followed 
the  stock  market  every  day  "and  when  I  find  something 
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that  looks  reasonably  well  to  buy,  or  if  I  have  something 
that  looks  well  to  sell,  I  do  buy  or  sell  as  I  see  fit." 
(R.  110.)  Unlisted  securities  he  bought  "if  I  feel  that 
the  market  justifies  my  buying  I  buy  them;  if  I  feel  it 
justifies  selling  I  sell  them."  (R.  111.)  He  testified  fur- 
ther that  many  brokers  solicited  the  taxpayer's  business 
and  that  many  of  his  transaaions  took  place  through  such 
brokers.  (R.  111-112.)  In  generalizing  on  the  manner  of 
the  business  conducted  the  president  stated  that  "No. 
[The  taxpayer  never  had  anything  it  would  not  sell  if 
profit  was  to  be  made.]  Of  course,  we  don't  want  to,  but 
we  did  sell  at  a  loss.  We  never  salt  it  [securities]  away, 
put  it  in  a  safe  deposit  box  and  say,  'We  will  never  look 
at  it  again',  saying  it  is  a  good  investment.  That  wasn't 
the  idea  of  the  company".  (R.116.)  At  the  time  of  the 
trial  the  Distria  Court  charaaerized  the  taxpayer  as  a 
business  where  "he  [the  taxpayer's  president]  sought  to 
make  money  as  a  trader  for  his  own  account,  buying  from 
the  man  who  had  to  sell  at  a  disadvantage,  for  reasons  of 
his  own,  and  selling,  and  the  man  who  wasn't  as  good 
a  buyer  as  Mr.  Farrell  was  the  seller".  (R.  115.) 

This  testimony  and  the  Distria  Court's  summation 
thereof  would  without  more  indicate  the  taxpayer  was 
engaged  in  speculation  exclusively  with  respea  to  its 
securities.  The  taxpayer's  president  also  testified,  how- 
ever, that  its  securities  were  always  purchased  outright 
rather  than  on  margin.  (R.  1 1 2, 1 1 5 . )  Moreover,  he  testi- 
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fied  further  that  all  the  securities  sold  in  1936  had  been 
purchased  more  than  four  years  before  the  time  of  sale. 
(R.  122.)  (The  securities  sold  in  1937  with  two  excep- 
tions had  been  purchased  during  that  or  the  preceding 
year.    (R.89.)) 

The  income  tax  returns  for  1936  and  1937,  introduced 
into  evidence  as  the  taxpayer's  exhibits,  show  that  the  only 
income  from  the  taxpayer's  securities  business  for  those 
years  consisted  of  dividends  on  stock  in  substantial 
amounts— $27,145.09  for  1936  (R.  49,  51),  and  $25,- 
188..70  for  1937  (R.  84,  85).  The  taxpayer's  only  other 
significant  income  was  from  rentals.  (R.  51,  85.) 

These  several  attributes  of  the  taxpayer's  securities 
business  would  indicate  that  it  had  a  substantial  invest- 
ment aspect  and  the  taxpayer's  president  admitted  as 
much.  (R.  120.)  The  faa  that  the  securities  sold  in  1936 
had  been  held  more  than  four  years  certainly  corroborates 
that  admission. 

On  the  basis  of  the  evidence  adduced  there  may  be 
room  for  doubt  whether  the  taxpayer's  principal  trading 
in  securities  was  for  investment  or  speculation.  The  evi- 
dence does  clearly  establish,  however,  that  the  taxpayer 
was  an  investor  and  speculator  for  the  tax  years  involved 
and  not  a  dealer  or  merchant  in  securities.  The  taxpayer's 
securities  were  not  held  as  a  "stock  in  trade"  primarily  for 
sale  to  customers  in  the  ordinary  course  of  business  for  the 
regular  profit  to  be  gained  from  such  sale,  as  a  charge  for 


24  United  States  of  America  vs. 

the  middleman's  service  performed.  Cf .  Schajer  v  Halver- 
ing,  299  U.  S.  171.  Those  securities  were  held  rather  for 
dividends  and  for  speculative  profits  on  resale.  Hence, 
the  securities  sold  were  capital  assets  under  Seaion  117 
and  subject  to  the  limitation  imposed  on  deduaibility  of 
losses  from  sales  of  such  assets.  The  finding  by  the 
Distria  Court  to  the  contrary  is  not  supported  by  the 
record  and  involves  complete  rejection  of  the  well  settled 
presumption  in  favor  of  the  validity  of  the  Commissioner's 
determination. 

The  case  of  Commissioner  v.  Burnett,  118  F.  2d  659 
(CCA.  5th),  above  referred  to,  is  authoritative  here. 
There  the  taxpayer  had  been  engaged  in  buying  and  sell- 
ing stocks  and  commodities  on  her  own  account  through 
brokers  on  margin.  She  engaged  in  several  hundred  trans- 
aaions  annually  involving  many  thousands  of  dollars. 
The  Circuit  Court  of  Appeals  sustained  the  decision  of 
the  Board  of  Tax  Appeals  and  held  that  the  securities  and 
commodities  were  not  held  as  property  "primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  [her]  trade 
or  business"  but  were  instead  capital  assets  within  the 
meaning  of  Seaion  117.  Nor  is  the  case  to  be  distin- 
guished here  on  the  ground  that  the  taxpayer  there  bought 
on  the  margin.  Speculation  by  outright  purchase  is  quite 
as  feasible  as  the  Board  of  Tax  Appeals  appreciated  in 
Farr  v.  Commissioner,  44  B.T.A.  683.  There  the  tax- 
payers were  authorized  to  buy  and  sell  securities.   They 
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bought  outright  and  sold  large  amounts  of  securities  on 
their  own  account  for  speculative  profits.  Many  of  the 
sales  were  made  to  regular  customers  of  the  brokerage 
firm  they  also  operated.  The  Board  held  on  the  authority 
of  Commissioner  v.  Burnett,  supra,  that  the  taxpayers 
were  dealers  in  securities  so  that  losses  from  the  sales  of 
their  securities  were  subjea  to  Section  117. 

As  seen  above,  the  crucial  issue  here  is  whether  the 
taxpayer  is  a  dealer  in  securities.  Therefore  the  decisions 
in  Schafer  v.  Helvering,  supra;  Vaughan  v  Commissioner, 
supra;  Seeley  v.  Commissioner,  supra;  and  Trading  Asso- 
ciates Corporation  v.  Magruder,  supra,  holding  that  exten- 
sive investment  or  speculation  in  securities  on  ah  outright 
purchase  basis  does  not  entitle  a  taxpayer  to  classification 
as  a  dealer  in  securities,  are  likewise  authoritative  here. 

On  the  basis  of  reason  and  authority  it  must  be  con- 
cluded that  the  taxpayer  was  not  a  dealer  in  securities  for 
the  tax  years  in  question  so  that  its  securities  must  be 
classed  as  capital  assets  under  Seaion  117  subject  to  the 
limitation  on  deduaibility  of  losses  on  sales  imposed  by 
that  seaion. 


26  United  States  of  America  vs. 

II 

THE  SURTAXES  ON  UNDISTRIBUTED  PROFITS 

AND  PERSONAL  HOLDING  COMPANY 

INCOME  ARE  CONSTITUTIONAL 

There  remains  only  to  be  considered  the  taxpayer's 
contention  that  application  of  Seaion  117  to  sustain  the 
undistributed  profits  tax  assessed  against  it  for  1936  and 
the  personal  holding  company  tax  for  1937  is  violative 
of  the  Federal  Constitution. 

In  Helvering  v.  Northwest  Steel  Mills,  311  U.S.  46, 
and  Crane-Johnson  Co.  v.  Helvering,  311  U.S.  54,  the 
Supreme  Court  sustained  the  validity  of  the  surtax  on 
undistributed  profits  imposed  by  Seaion  14  of  the  Reve- 
nue Aa  of  1936.  Similar  constitutional  considerations  are 
pertinent  with  respea  to  the  surtax  on  undistributed  per- 
sonal holding  company  income,  and  the  validity  of  that 
species  of  income  tax  was  sustained  in  Foley  Securities 
Corp.  V.  Commissioner,  106  F.  2d  731  (CCA.  8th).  Cf. 
Helvering  v.  Nat.  Grocery  Co.,  304  U.S.  282.  Rejeaed 
in  Helvering  v.  Northwest  Steel  Mills,  supra,  were 
charges  that  a  tax  on  undistributed  profits  is  not  an 
income  tax  and  that  it  interferes  with  state  control  over 
the  internal  affairs  of  corporations  in  violation  of  the 
Tenth  Amendment.  Hence,  consideration  need  not  be 
given  here  of  similar  allegations  in  the  taxpayer's  com- 
plaint. (R.  5,  7.) 
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Nor  is  there  any  substance  in  the  allegation  (R.  4)  that 
the  taxpayer  had  no  income  for  either  1936  or  1937  so 
that  exaction  of  a  tax  on  undistributed  profits  for  those 
years  violated  the  Fifth  Amendment.  The  returns  filed 
by  the  taxpayer  showed  net  income  of  $22,541.85  for 
1936  (R.  54,  56),  and  $15,113.50  for  1937  (R.  85),  and 
as  seen  above  the  taxes  assessed  and  paid  were  based  on 
that  statutory  net  income — not  on  some  generalized  con- 
cept of  profit  or  earnings.  The  net  income  reflected,  it 
is  true,  application  of  Section  1 17  to  limit  losses  deductible 
from  the  taxpayer's  sales  of  securities  to  $2,000.  As  seen 
above,  however,  that  was  required  by  the  terms  of  the 
Revenue  Aa  of  1936  in  ascertaining  net  income.  Section 
117,  it  should  be  noted,  permits  losses  from  the  sale  of 
capital  assets  to  be  deducted  in  full  from  capital  gains 
in  determining  net  income.  The  $2,000  limitation  on 
deduaibility  of  such  losses  is  applicable  only  with  respea 
to  deduaion  of  such  losses  from  ordinary  income.  It  was 
simply  the  taxpayer's  misfortune  to  have  sustained  net 
losses  on  its  sales  of  capital  assets  for  the  years  in  ques- 
tion. 

Essentially,  the  taxpayer's  allegation  invoking  the 
Fifth  Amendment  is  a  contention  that  losses  from  the  sale 
of  capital  assets  must,  under  the  Constitution,  be  deducted 
in  full  from  all  other  income  before  any  tax  on  any  income 
can  be  validly  assessed.  The  fallacy  in  this  proposition  is, 
of  course,  the  notion  that  Congress  under  the  Sixteenth 
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Amendment  can  tax  only  an  accounting  species  of  "net 
income".  None  of  the  income  tax  statutes  since  the  adop- 
tion of  that  Amendment  has  provided  for  deduaion  of 
all  losses  and  expenses  in  ascertaining  taxable  net  income. 
Thus  there  is  an  infinite  variety  of  situations  in  which  a 
taxpayer  may  sustain  a  net  loss  in  the  accounting  sense 
but  nevertheless  have  net  income  within  the  meaning  of 
the  revenue  acts  subjea  to  tax.  The  validity  of  statutory 
disallowance  of  particular  items  has  been  approved  by  the 
Supreme  Court  in  numerous  cases.  Brushaber  v  Union 
Pac.  R.  R.,  240  U.S.  1 ;  Stanton  v.  Baltic  Mining  Co.,  240 
U.S.  103;  Tyee  Realty  Co.  v.  Anderson,  240  U.S.  115.  In 
more  recent  times  the  Court  has  stated  simply  that  deduc- 
tions are  matters  of  Congressional  grace.  New  Colonial 
Co.  V.  Helvering,  292  U.S.  435,  440;  4  Mertens,  Law  of 
Federal  Income  Taxation  (1942),  Sec.  25.03.  Limitations 
on  deductions  of  capital  losses  from  ordinary  income  have 
been  an  integral  part  of  our  revenue  acts  since  1924  and 
cannot  now  be  questioned.  United  States  v.  Pleasants, 
305  U.  S.  357.  So  here,  in  conformity  with  that  principle, 
as  the  taxpayer  received  statutory  net  income  for  the  tax 
years  in  question,  it  is  subject  to  tax  thereon  without  regard 
to  its  nondeduaible  capital  losses. 

Finally,  it  may  be  observed  that  the  taxpayer  can  com- 
plain of  no  hardship  resulting  from  imposition  of  the  sur- 
taxes for  1936  and  1937  on  undistributed  profits.  As 
seen  above,  the  corporation  had  net  income  in  those  years 
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within  the  meaning  of  the  revenue  acts.  Moreover,  its 
balance  sheets  showed  earned  surplus  and  undivided 
profits  from  earlier  years  remaining  at  the  close  of  1936 
of  some  $225,709.31  (R.  53)  and  $208,899.19  as  of  the 
close  of  1937  (R.  88).  The  surtaxes  on  undistributed  net 
income  could  have  been  escaped  entirely  by  distributions 
of  undivided  profits  from  prior  years  in  the  amount  of 
the  statutory  net  income  for  the  tax  years  in  question.  In 
much  stronger  cases,  from  the  standpoint  of  sympathy 
for  the  taxpayer,  the  surtax  on  undistributed  profits  im- 
posed by  Seaion  14  of  the  Revenue  Act  of  1936  was  sus- 
tained in  Helvering  v.  Northwest  Steel  Mills,  supra,  and 
Crane-Johnson  Co.  v.  Helvering,  supra,  where  deficits 
from  prior  years  prevented  the  corporations  from  declar- 
ing dividends  and  escaping  the  tax. 

CONCLUSION 

The  decision  of  the  Distria  Court  was  erroneous  and 
therefore  should  be  reversed. 

Respectfully  submitted, 

SAMUEL  O.  CLARK,  JR., 

Assistant  Attorney  General 

SEW  ALL  KEY, 

WILLARDH.PEDRICK, 

Special  Assistants  to  the 
Attorney  General. 
January,  1943. 
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APPELLEE'S  BRIEF 


On  Appeal  from  the  District  Court  of  the  United 
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APPELLEE'S  STATEMENT  OF  THE  CASE 

Chinook  Investment  Co.  is  a  corporation  organ- 
ized in  1911  under  the  laws  of  the  state  of  Oregon 


2  United  States  of  America  i^s. 

"To  own,  buy,  sell,  or  to  acquire  by  sale,  trade  or 
exchange,  bonds,  notes,  mortgages  and  other  evi- 
dences of  indebtedness  or  shares  of  stock  in  other 
corporations,  and  to  exercise  while  the  owner 
thereof  all  the  rights,  powers  and  privileges,  in- 
cluding the  right  to  vote  thereon,  that  a  natural 
person  being  owner  thereof  might,  could  or  would 
exercise,  negotiate  loans  and  transact  any  other 
business  usually  trasacted  by  a  credit  or  finance 
company."    (Plffs  Exh.  13,  p.  101.) 

It  engaged  in  that  business  continuously  thereafter 
to  and  including  the  years  1936  and  1937  here  in  ques- 
tion. At  the  time  here  in  question  the  stock  was  owned 
as  follows:  Robert  S.  Farrell,  Sr.,  215,  Robert  S.  Far- 
rell  Jr.  119,  Marion  Kingary  120,  Susan  M.  Farrell  6, 
Frederick  Kingary  10,  Susan  Kingary  10,  Joan  Far-^ 
rell  10,  and  Sally  Farrell  10  shares.  The  company  was 
organized  and  operated  for  profit.  (Tr.  p.  107)  Rob- 
ert S.  Farrell,  Sr.,  acted  as  the  buyer  and  seller  of 
practically  all  stocks,  bonds,  and  real  estate  and  Rob- 
ert S.  Farrell,  Jr.,  was  manager  of  the  company,  look- 
ing  after  the  real  estate,  renting  and  securing  tenants, 
making  repairs  and  other  matters  connected  with  the 
real  estate.  The  other  stockholders  are  a  daughter 
and  grandchildren.  (Tr.  p.  108)  The  corporation 
bought  and  sold  securities  at  private  sale,  "at  random",, 
"over  the  counter",  and  "listed  securities".  It  main- 
tained an  office  for  the  transaction  of  the  business  of 
the  company  (p.  109).  It  bought  from  $200,000.00  to 
$300,000.00  worth  of  securities  each  year  and  sold  about 
the  same  amount.  It  kept  all  the  cash  revolving  in  the 
purchase  and  sale  of  securities  (p.  110).  Mr.  Farrell, 
Sr.,  kept  in  close  touch  with  the  market,  "belonged" 
to  Babson  &  Company,  subscribed  to  financial  papers 
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and  periodicals,  watched  the  stock  market  every  day 
and  "when  I  find  something  that  looks  reasonably  well 
to  buy  or  if  I  have  something  that  looks  well  to  sell  I 
do  buy  or  sell  as  I  see  fit."  (p.  110)  It  had  a  number 
of  unlisted  securities,  some  in  local  companies.  When 
it  felt  that  the  market  justified,  it  bought  or  sold  stocks. 
In  making  such  sale  or  purchase  it  went  to  brokers, 
"often  to  outsiders"  and  ask  them  if  they  wish  to  buy 
what  it  had  to  sell.  He  knew  the  stockholders  of  these 
companies,  attended  annual  meetings  (p.  111).  He 
conferred  with  them  on  prices.  He  made  purchases 
direct  from  the  owners  of  stock  (p.  111).  He  was  soli- 
cited frequently  by  brokers  who  had  securities  to  buy 
or  sell.  These  were  for  direct  sales  and  not  on  any 
exchanges.  They  never  bought  or  sold  on  margin  (p. 
112).  All  the  purchases  were  for  cash  (p.  115). 

"We  never  salt  it  (securities)  away,  put  it  in  a  safe 
deposit  box  and  say  'We  will  never  look  at  it  again,' 
saying  it  is  a  good  investment.  That  wasn't  the 
idea  of  the  company. 

Q.  THE  COURT :  In  fact  you  figured  on  getting 
part  of  your  living  out  of  what  you  could  make  in 
your  trading,  didn't  you? 

A.  That  is  what  I  make  my  living  at."  (p.  116) 

In  its  income  tax  returns  the  appellant  described  its 
business  as  "bonds,  stocks,  real  estate".  (Tr  p.  51)  Tha 
bundle  of  invoices  of  purchases  and  sales  of  securities 
(Plf's  Exh.  14-a  and  14-b)  were  a  part  only  of  the  in- 
voices covering  the  transaction  for  the  several  years 
preceding  the  tax  years  in  question.  They  are  not  a 
complete  record  of  all  the  securities  bought  and  sold. 
Appellee  was  unable  to  produce  all  of  them,  because 
some  had  been  lost  in  moving.  They  disclose  continu- 
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ous  course  of  business  in  a  variety  of  securities.  The 
purchases  were  made  in  small  and  large  lots.  They 
were  of  low  and  high  price  and  varied  in  every  con- 
ceivable way. 

It  is  conceded  that  appellee  had  no  income  in  the 
years  1936  and  1937  subject  to  normal  income  tax. 

In  1936  the  company  sustained  a  loss  of  $43,535.02 
from  the  sale  of  securities  which  produced  a  net  loss 
for  the  year  resulting  in  a  reduction  of  its  surplus  ac- 
count by  $26,935.64  (Tr.  p.  26).  The  Commissioner  of 
Internal  Revenue  assessed  a  surtax  on  "undistributed 
profits"  of  $4071.89  (tax  and  accrued  interest)  based 
on  the  contention  that  the  loss  was  a  "capital  loss" 
and  therefore  deduction  could  only  be  taken  to  the 
extent  of  $2000.00.  Appellee  paid  the  tax  and  sued  for 
a  refund.  This  is  the  basis  of  the  first  cause  of  action. 

In  1937  the  company  sustained  a  loss  of  $20,652.79 
from  the  sale  of  securities,  which  produced  a  net  loss 
for  the  year,  resulting  in  a  reduction  of  its  surplus  ac- 
count by  $16,810.12  (Tr.  p.  27).  The  Commissioner  as- 
sessed a  surtax  on  "undistributed  profits"  of  $5781.04 
(tax  and  accrued  interest)  based  on  the  contention  that 
appellee  was  a  "personal  holding  company"  and  the 
loss  was  a  "capital  loss"  and  therefore  deduction  could 
only  be  taken  to  the  extent  of  $2000.00.  Appellee  paid 
the  tax  and  sued  for  a  refund.  This  is  the  basis  of  the 
second  cause  of  action. 

Therei  is  no  dispute  as  to  the  figures  found  by  the 
court  below  (Tr.  pp.  26-27). 

The  only  issues  are  those  stated  in  the  following 
statement  of  "questions  involved" : 
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THE  QUESTIONS  INVOLVED 

I. 

Were  the  losses  "capital  losses"  within  the  meaning 
of  Section  117(b),  Revenue  Act  of  1936  (applicable  to 
both  causes  of  action)  ?  Appellee  contends  there  is  sub- 
stantial evidence  to  support  the  finding  of  fact  of  the 
court  below  that  appellee  held  the  securities  primarily 
for  sale  to  customers  in  the  ordinary  course  of  its  trade 
or  business  and  hence  they  were  not  capital  assets.  The 
finding  is  not  subject  to  review. 

If  this  contention  is  sustained,  then  all  other  ques- 
tions become  moot. 

II. 

Even  if  they  were  "capital  losses"  they  are  deduct- 
ible in  full  for  the  purpose  of  determining  the  exist- 
ence of  "undistributed  profits"  because  there  must  be 
profits  in  fact  available  for  distribution  to  stockholders 
as  dividends  as  defined  in  Section  115  of  the  Revenue 
Act  and  not  merely  "statutory  net  income".  This  con- 
tention is  applicable  to  both  causes  of  action  and  if 
sustained,  all  other  questions  become  moot. 

III. 

Even  if  they  are  "capital  losses"  and  deductible 
only  to  the  extent  of  $2000.00,  there  are  no  "undistri- 
buted profits"  in  either  year  because  the  deduction  of 
the  "dividends  received  credit"  (Section  26(b)  results 
in  no  "undistributed  profits". 

IV. 

As  to  the  year  1937  (second  cause  of  action)  ap- 
pellee was  not  a  personal  holding  company  because  the 
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revenue  from  rents  was  more  than  50%  of  the  total 
"gross  income"  (Section  353,  Revenue  Act  of  1937)  and 
therefore  does  not  come  within  the  definition  of  per- 
sonal holding  company  (Section  352). 

V. 
If  Section  14  of  the  Revenue  Act  of  1936  (undistri- 
buted profits  tax)  and  Sections  351  to  359  of  the  Reve- 
nue Act  of  1937  (personal  holding  company  act)  are 
construed  to  mean  that  a  tax  on  "undistributed  profits" 
must  be  imposed  on  appellee  even  though  it  has  no 
profits  in  fact  in  the  current  tax  year  available  for  dis- 
tribution as  dividends  to  stockholders,  then  as  so  con- 
strued the  act  is  unconstitutional  because  it  is  not  a 
tax  on  "income"  (16th  Amendment)  but  a  penalty  for 
failure  to  distribute  capital. 

POINT  L 

The  losses  did  not  result  from  the  sale  of  "Capital 
Assets".  Appellee  was  therefore  entitled  to  a  de- 
duction of  the  entire  loss  and  was  not  limited  to  a 
deduction  of  $2000.00  under  Section  117(d)  Reve- 
nue Act  of  1936). 

SUMMARY  OF  THE  ARGUMENT 

A. 

The  question  whether  the  securities  were  "held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business"  was  deter- 
mined by  the  court  below  as  a  question  of  fact  and  is 
therefore  not  subject  to  review. 
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B. 

The  taxpayer  does  not  have  to  be  a  "dealer  or  mer- 
chant of  securities"  as  defined  in  Regulation  Art.  22 
(c)  (5)  in  order  to  come  within  the  purview  of  the 
last  clause  of  Section  117(b).  The  true  test  is  whether 
the  securities  were  purchased  and  held  with  the  inten- 
tion of  selling  the  same  and  realizing  a  profit  there- 
from as  distinguished  from  a  purchase  for  the  purpose 
of  deriving  revenue  (interest  or  dividends)  therefrom. 

C. 

If  the  business  of  buying  and  selling  securities  is 
carried  on  regularly  and  the  transactions  are  continu- 
ous and  frequent  as  distinguished  from  isolated  or 
casual,  then  the  securities  dealt  in  are  not  "capital  as- 
sets" within  the  definition  of  Section  117(b). 

D. 

Anyone  who  can  be  found  to  buy  property,  includ- 
ing a  broker  who  buys  for  an  undisclosed  principal,  is 
a  "customer"  within  said  section. 

E. 

The  definition  of  "dealer"  or  "merchant"  of  secun- 
ties  in  Art.  22(c)  (5)  cannot  be  read  into  and  made  a 
part  of  Sec.  117(b)  because  the  definition  in  Art.  22 
(c)  (5)  is  made  "for  the  purpose  of  this  rule"  only.  It 
is  not  made  a  part  of  Sec.  117(b)  by  reference  or  other- 
wise. The  former  defines  the  status  of  the  taxpayer 
while  the  latter  defines  the  status  of  the  assets. 

F. 

The  term  "business"  as  used  in  Sec.  117(b)  is  that 
which  occupies  the  time,  attention  and  labor  of  men 
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for  the  purpose  of  a  livelihood  or  profit. 

G. 

Appellee's  activities  v/ere  not  limited  to  doing  mere- 
ly what  was  necessary  from  an  investment  point  of 
view  such  as  merely  collecting  dividends  and  inter- 
est. It  was  an  active  and  continuous  buyer  and  seller 
and  engaged  in  all  activities  incident  thereto  as  a 
means  of  earning  profits  for  its  stockholders. 

H. 

The  length  of  time  the  securities  are  held  is  not  de- 
cisive, if  they  were  acquired  and  held  primarily  for  re- 
sale. 

ARGUMENT 

Appellant  sustained  a  loss  of  $43,535.02  (not  ques- 
tioned) in  1936,  and  $20,652.79  (not  questioned)  in  1937 
from  the  sale  of  securities.  It  is  conceded  that  if  these 
securities  were  not  "capital  assets"  as  defined  in  Sec- 
tion 117(b)  of  the  Revenue  Act  of  193Q  (applicable  to 
both  causes  of  action),  then  appellee  was  entitled  to 
deduct  the  losses  in  full  and  there  were  no  "undistri- 
buted profits"  subject  to  the  penalty  in  either  year. 

The  question  then  presents  itself  were  these  se- 
curities "held  by  the  taxpayer  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  his  trade  or  busi- 
ness?" 

This  calls  for  an  inquiry  into  the  taxpayer's  trade 
or  business  and  the  purpose  and  intent  with  which 
the  securities  were  purchased  and  held.  These  are  pri- 
mary questions  of  fact  to  be  determined  by  an  ap- 
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praisal  of  all  the  facts  and  circumstances  developed 
by  the  evidence  and  the  inferences  to  be  drawn  there- 
from. The  court  below  made  findings  of  fact  which 
bring  the  appellee  within  the  definition  of  the  clause 
quoted  above.   (Tr.  pp.  27-28.) 

This  court  has  held  that  the  precise  question  here 
involved  was  a  question  of  fact.  That  the  finding  of 
the  court  below,  if  supported  by  substantial  evidence, 
is  not  subject  to  review. 

In  Richards  v.  Commissioner,  81  Fed.  (2d)  369  (9th 
Cir.),  this  court  held: 

"The  Commissioner  contends  that  the  real 
property  in  question  was  not  a  capital  asset,  and 
the  issue  presented  to  the  Board  was  whether  or 
not  the  real  property  was  'held  by  the  taxpayer 
primarily  for  sale  in  the  course  of  his  trade  or 
business.'  The  determination  of  this  issue  is  the 
ultimate  fact.  (Citations.)" 

The  Board  determined  the  ultimate  fact  to  be: 

" that  the  lots  were  held  by  the  petitioner 

primarily  for  the  sale  in  the  course  of  his  busi- 
ness  

"We  are  limited  therefore  to  an  examination  of  the 
record  to  ascertain  whether  or  not  there  is  any 
substantial  evidence  to  sustain  the  finding."  (Cit- 
ing many  cases.) 

It  has  been  repeatedly  said  that  it  is  the  province  of 
the  trial  court  to  determine  the  facts  and  to  draw  the 
inferences  therefrom. 

Under  the  Richards  case  decided  by  this  court  the 
question  is  foreclosed  by  the  finding  of  fact  made  by 
the  court  below  and  is  decisive  of  this  case. 
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Appellant  maintains  that  the  question  is  reviewable 
as  one  of  law  or  mixed  question  of  law  and  fact  and 
cites  the  Boeing  case,  106  F.  (2d)  302.  That  case  does 
not  overrule  the  Richards  case.  This  court  merely  held 
in  the  Boeing  case  that  the  Richards  case,  and  others, 
"must  be  read  in  the  light  of  the  more  recent  expres- 
sions of  the  final  court".  This  had  reference  to  the 
cases  of  Heivering  v.  Ranking,  295  U.S.  123,  and  Hel- 
vering  v.  Tex-Penn  Co.,  300  U.S.  481.  These  two  cases 
merely  clarified  the  distinction  between  "primary", 
"evidentiary"  or  "circumstantial  facts"  which  "must 
be  taken  as  established"  and  the  "ultimate  finding" 
which  is  a  "conclusion  of  law".  Applying  this  test  to 
the  case  at  bar,  the  findings  which  were  quoted  above,, 
are  all  upon  facts  from  which  the  court  below  made 
its  "conclusion  of  law"  or  "ultimate  finding"  (Tr.  p. 
30). 

All  of  the  details  narrated  in  the  findings  of  fact 
are  primary,  evidentiary,  and  circumstantial  from 
which  the  ultimate  finding  or  conclusion  was  drawn. 
It  was  the  sum  total  of  these  facts  and  the  inferences 
drawn  therefrom  that  led  to  the  determination  (ulti- 
mate conclusion)  that  the  securities  were  not  "capital 
assets". 

We  submit  that  there  is  ample  evidence  in  the  record 
to  support  these  findings  and  that  the  findings  support 
the  conclusion. 

Appellant's  analysis  of  the  evidence  as  to  ^  the  na- 
ture of  appellee's  business  ignores  many  important  fac- 
tors disclosed  by  the  evidence.  It  ignores  the  fact  that 
the  taxpayer  is  a  corporation  which  was  organized  for 
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the  express  purpose,  among  others,  of  buying  and  sell- 
ing securities.  It  was  engaged  in  that  business  for  over 
thirty  years. 

Mr.  Farrell,  Sr.,  the  President,  devoted  practical- 
ly all  of  his  time  to  that  portion  of  the  business  which 
had  to  do  with  the  purchase  and  sale  of  securities.  His 
son  handled  the  rental  of  real  property  and  offices 
were  maintained  for  the  conduct  of  the  business.  They 
made  a  hving  out  of  trading  in  securities.  (Tr.  p.  116) 
They  did  not  buy  securities  to  salt  av/ay  as  an  invest- 
ment. (Tr.  p.  116)  They  bought  and  sold  for  cash  only. 
Mr.  Farrell  solicited  buyers  as  well  as  sellers.  They 
frequently  bought  and  sold  from  hand  to  hand  in 
private  transactions.  He  kept  the  capital  of  the  com- 
pany constantly  revolving  in  the  purchase  and  sale  of 
securities.  The  capital  was  turned  over  about  once  a 
year.  This  type  of  business  was  continuous  during  the 
years  they  were  in  business.  The  transactions  were 
not  intermittent  or  occasional  but  were  continuous  and 
regular.  They  did  not  speculate  on  margin.  Mr:  Far- 
rell participated  in  the  management  and  activities  of 
some  of  the  corporations  in  which  it  held  stock.  He 
kept  in  close  continuous  touch  with  the  market  and 
was  a  subscriber  to  the  financial  publications  and 
services.  He  watched  the  stock  market  for  the  purpose 
of  enabling  him  to  conduct  the  business  of  buying  and 
selling  securities.  Mr.  Farrell  testified  "we  always? 
bought  and  sold  for  a  profit,  tried  to  do  so".  (Tr.  p. 
116) 

Investment  "was  not  the  idea  of  the  company".  (Tr. 
p.  116) 


12  United  States  of  America  vs. 

The  sheaf  of  invoices  in  evidence,  representing  pur> 
chases  and  sales,  are  not  all  of  the  invoices  covering  all 
of  their  transactions.  They  vv^ere  all  that  could  be 
found,  but  there  are  enough  in  evidence  to  demonstrate 
the  activities  of  the  corporation,  the  regularity  of  its 
transactions,  the  variety  of  transactions  and  negative 
the  idea  that  securities  were  being  purchased  and 
held  merely  as  investments. 

The  evidence  adduced  fulfills  all  of  the  tests  which 
have  been  applied  by  this  and  other  courts  as  well  as 
by  the  Board  of  Tax  Appeals  for  determining  that  se- 
curities were  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  business. 

Appellant's  failure  to  appreciate  the  significance 
of  the  evidence  is  due  to  the  fact  that  it  has  attempted 
to  apply  tests  which  are  not  contemplated  by  Section 
117(b).  Appellant's  entire  argument  is  an  attempt 
to  draw  this  case  into  an  ambit  of  Regulations,  Article 
22(c)(5)  following  Section  22(c)  of  the  Revenue  Act 
instead  of  the  tests  contemplated  by  Section  117(b). 
All  of  the  so-called  legislative  history  that  is  referred 
to  in  appellant's  brief  except  the  brief  excerpt  on  Page 
18  are  concerned  with  the  statute  and  Regulations  un- 
der Article  22  (c)  and  other  provisions  of  the  Revenue 
Act. 

Appellant  insists  throughout  that  in  order  to  come 
within  the  exception  of  the  last  clause  of  Section  117(b) 
the  taxpayer  must  be  a  "dealer"  or  a  "merchant"  of 
securities  as  the  term  is  defined  in  Regulations,  Arti- 
cle 22(c)(5),  and  that  the  Act  must  be  interpreted  in 
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accordance  with  said  Regulations.  This  is  the  backbone 
of  appellee's  argument. 

We  reproduce  here  in  juxtaposition  Section  117(b) 
and  Regulations,  Article  22(c)(5)  for  the  purpose  of 
comparison. 


Section  117(b) 
"(b) — Definition   of  capital 

assets — For  the  purposes  of 
this  title,  'capital  assets'  means 
property  held  by  the  taxpayer 
(whether  or  not  connected 
with  his  trade  or  business),  but 

does  not  include 

property  held  by  the  taxpayer 
primarily  for  sale  to  customers 
in  the  ordinary  course  of  his 
trade  or  business." 


Article  22  (c)-5. 
"Art.  22  (c)-5.    Inventories 

by  dealers  in  securities 

For  the  purpose  of  this  rule  a 

dealer  in  securities  is  a  mer- 
chant of  securities,  whether  an 
individual,  partnership,  or  cor- 
poration, with  an  established 
place  of  business,  regularly  en- 
gaged in  the  purchase  of  se- 
curities and  their  resale  to  cus- 
tomers; that  is,  one  who  as  a 
merchant  buys  securities  and 
sells  them  to  customers  with  a 
view  to  gains  and  profits  that 
may  be  derived  therefrom.  If 
such  business  is  simply  a 
branch  of  the  activities  car- 
ried on  by  such  person,  the 
securities  inventoried  as  here 
provided  may  include  only 
those  held  for  purposes  of  re- 
sale and  not  for  investment. 
Taxpayers  who  buy  and  sell  or 
hold  securities  for  investment 
or  speculation,  irrespective  of 
v/hether  such  buying  or  selling 
constitutes  the  carrying  on  of 
a  trade  or  business,  and  offi- 
cers of  corporations  and  mem- 
bers of  partnerships  who  in 
their  individual  capacities  buy 
and  sell  securities,  are  not  deal- 
ers in  securities  within  the 
meaning  of  this  rule." 
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The  two  cannot  be  read  together  for  the  following- 
reasons: 

First,  they  deal  with  entirely  different  subject  mat- 
ters. The  regulation  deals  with  the  right  to  use  inven- 
tories reporting  the  taxpayer's  operations.  The  act  de- 
fines capital  assets. 

Second,  the  regulation  deals  with  the  status  of  the 
taxpayer  (whether  "dealer"  or  "merchant").  The  act 
deals  with  the  status  of  assets. 

Third,  the  regulation  specifically  provides  that  it 
is  promulgated  "for  the  purpose  of  this  rule"  thus 
limiting  its  application.  The  act  creates  a  definition 
"for  the  purpose  of  this  title".  Title  has  reference  to 
the  entire  body  of  income  tax  law. 

Fourth,  the  regulation  includes  specific  character- 
istics such  as  "merchant  of  securities",  "established 
place  of  business".  The  act  does  not  include  these 
characteristics. 

Fifth,  the  regulation  specifically  excludes  from  the 
definition  of  dealers  in  securities  those  who  buy  and 
sell  or  hold  securities  for  "investment  or  speculation", 
"irrespective  of  whether  the  buying  or  selling  consti- 
tutes carrying  on  of  a  trade  or  business."  The  act  does 
not  exclude  the  taxpayer  who  buys,  sells  or  holds  se- 
curities for  "investment  or  speculation".  The  phrase 
"irrespective  of  whether  such  buying  or  selling  consti- 
tutes carrying  on  a  trade  or  business"  in  the  regula- 
tion is  highly  significant  and  important.  This  parti- 
cular language  was  not  included  in  the  1928  regula- 
tion.  The  phrase  was  undoubtedly  added  in  recogni- 
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tion  of  the  fact  that  one  can  be  regularly  engaged  as  a 
dealer  in  securities  as  a  business  or  trade  even  though 
he  buys  and  sells  for  investment  or  speculation.  In 
order  to  remove  the  investor  and  speculator  from 
operation  of  that  definition  specific  amendment  had 
to  be  made  and  was  made. 

But  Section  117(b)  does  not  exclude  the  investor 
or  speculator  and  so  the  sole  test  remains  the  purpose 
to  hold  primarily  for  sale. 

Sixth,  If  the  Congress  intended  that  the  definition 
in  Section  117(b)  should  be  co-extensive  with  the  defi- 
nition in  Article  22(c) -5,  or  that  the  former  should 
be  interpreted  in  accordance  with  the  latter,  it  would 
have  incorporated  the  same  language  which  had  ac- 
quired fixed  meaning  or  would  have  incorporated  the 
same  by  appropriate  reference.  In  failing  to  insert 
an  amendment  in  117(b)  corresponding  to  the  amend- 
ment of  Article  22(c) -5  which  includes  the  phrase  "ir- 
respective of  whether  such  buying  or  selling  consti- 
tutes the  carrying  on  of  a  trade  or  business",  with  re- 
spect to  investors  and  speculators,  there  was  manifest 
recognition  that  the  two  provisions  are  not  related  to 
each  other. 

Regulations,  Article  22(c)(5)  does  two  things  in 
connection  with  the  definition  of  dealer  of  securities. 
It  first  defines  who  shall  be  a  "dealer"  or  a  "mer- 
chant" and  then  specifically  says  who  shall  not  be 
deemed  a  "dealer"  or  "merchant"  "within  the  mean- 
ing this  rule".  There  is  no  comparable  language  in 
Section  117(b)  which  is  the  applicable  statute.   Very 
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comprehensive  language  is  used.  It  does  not  deal  with 
securities  alone  as  does  the  Regulation.  It  deals  with 
"property",  "all"  property.  The  Regulation  deals  with 
a  specific  kind  of  business,  to-wit:  the  secuiity  busi- 
ness. Section  117(b)  deals  with  "his"  trade  of  busi- 
ness. The  Regulation  excludes  the  investor  and  specu- 
lator even  though  investment  and  speculation  is  car- 
ried on  as  a  business.  Section  117(b)  does  not  exclude 
either. 

It  is  a  universal  rule  of  statutory  construction  that 
when  a  statute  deals  with  a  specific  subject  matter 
and  makes  its  own  definitions,  that  it  cannot  be  ex- 
tended by  implication  to  cover  other  matters,  particu- 
larly when  they  are  specifically  dealt  with  elsewhere. 
The  rule  of  ejusdem  generis  makes  it  impossible  to 
read  into  Section  117  the  definitions  and  interpreta- 
tions which  appellant  seeks  to  incorporate. 

Appellant  attaches  great  significance  to  the  inser- 
tion of  the  words  "to  customers"  and  "ordinary"  by 
the  1934  amendment.  It  is  claimed  that  these  words 
require  that  117(b)  should  be  construed  as  defined  in 
Regulation  22(c)(5).  But  this  Court  and  the  Board 
of  Tax  Appeals  have  held  otherwise  in  decisions  in- 
terpreting 117(b)  as  amended. 

In  Ehrman  v.  Commissioner  of  Internal  Revenue, 

120  F.  (2d)  607-610  (9th  Cir.)  this  court  said: 

"From  the  cases  it  would  appear  that  the  facts 
necessary  to  create  the  status  of  one  engaged  in  a 
'trade  or  business'  revolve  largely  around  the  fre- 
quency or  continuity  of  the  transactions  claimed 
to  result  in  a  'business  status.'  We  see  no  reason 
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for  departing  from  these  decisions  and  now  hold- 
ing that  the  fact  that  property  is  sold  for  the  pur- 
poses of  Hquidation  forecloses  a  determination 
that  a  "trade  or  business"  is  being  conducted  by 
the  seller.  See  also  Welch  v.  Solomon,  9th  Cir.,  99 
F.  (2d)  41." 

"The  taxpayers  call  attention  to  the  fact  that  the 
statute  involved  was  amended  in  1934  by  adding 
the  words  'to  customers'  and  'ordinary'.  It  is  urged 
that  the  addition  of  these  words  indicate  an  in- 
tention by  Congress  to  exclude  from  taxation  as 
ordinary  gains  sales  such  as  the  ones  with  which 
we  are  here  concerned.  We  do  not  agree.  If,  as  we 
have  held  the  fact  to  be  here,  the  taxpayers  were 
in  the  'trade  or  business'  of  real  estate  subdivision, 
then  certainly  the  sales  of  lots  were  to  'customers' 
in  the  'ordinary'  course  of  that  business." 

This  court  thus  held  applicable  the  tests  applied 
by  this  court  in  the  Boeing  (106  Fed.  (2d)  659)  and 
Richard's  (81  Fed.  (2d)  369)  cases. 

In  the  Richard's  case  the  emphasis  was  placed  on 
the  "comprehensive"  word  "held"  and  so  this  court 
ruled  that  even  though  the  property  was  not  original- 
ly purchased  for  resale,  it  was  not  capital  assets  if 
thereafter  "held"  for  resale. 

In  the  Boeing  case  this  court  held  that  the  ques- 
tion as  to  the  status  "revolve  largely  around  the  fre- 
quency or  continuity  of  the  transactions."  It  is  not  a 
question  whether  the  taxpayer  holds  for  "investment", 
for  the  court  quoting  from ,  the  Miller  case,  102  Fed. 
(2d)  476,  said: 

"If  the  transactions  concerning  his  investments  are 
substantial  and  frequent  as  distinguished  from 
occasional  or  isolated," 
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then  the  taxpayer  comes  within  the  exception  and  sa 
it  was  there  held,  applying  the  test  of  "regularity"  and 
"continuity"  as  distinguished  from  "casual"  transac- 
tions that,  the  gains  were  not  "capital". 

The  Boeing  case  involved  the  tax  for  1934  and  the 
statute  as  amended. 

Under  the  Boeing  and  Miller  cases  the  test  is  not 
whether  the  property  was  held  for  "investment".  Even 
if  investment  if  the  "taxpayer's  investment  activities"' 
stand  the  test  of  continuity  and  regularity  so  that  in- 
vestment was  a  business,  the  exception  applied. 

In  support  of  the  view  the  court  also  referred  to 
Kales  vs.  Commissioner,  101  Fed.  (2d)  35  (6th  Cir.), 
and  Kane  v.  Commissioner,  100  Fed.  (2d)  382  (2nd 
Cir.). 

The  recent  case  of  Black  v.  Commissioner,  45  B.T.A. 
204-209,  dec.  Sept.  1941,  involved  the  application  of 
117(b)  as  amended.  The  taxpayer  was  engaged  gen- 
erally in  the  real  estate  business  consisting  primarily 
of  subdividing  tracts  of  land.  The  board  found  the 
following  facts: 

"Petitioner  bought,  developed  and  traded  in  real 
estate  for  sale  at  a  profit.  He  did  not  buy  real  es- 
tate to  hold  as  an  investment.  His  plan  of  opera- 
tion was  to  buy  property  and  develop  it  and  rent 
it,  if  necessary,  while  awaiting  sale  so  as  to  show 
an  income  and  then  sell  it  when  he  could." 

He  developed  a  number  of  subdivisions  through  a 
corporation  and  dealt  principally  in  residential  prop- 
erty but  also  bought  and  sold  business  property.  Dur- 
ing the  tax  year  in  question  he  had  four  properties 
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which  he  had  acquired  from  one  to  ten  years  prior 
thereto.  In  1924  he  traded  a  farm  property  for  a 
building  known  as  the  Franklin  Building,  giving  mort- 
gages back  on  the  building.  There  was  a  lease  on  the 
building  when  he  acquired  it  but  after  some  two  or 
three  years  the  tenant  vacated  and  the  building  re- 
mained vacant.  The  mortgages  on  the  building  were 
foreclosed,  and  as  the  result  thereof  the  taxpayer  sus- 
tained a  loss  in  1936.  The  Commissioner  of  Internal 
Revenue  disallowed  the  loss  except  to  the  extent  of 
$2000,  treating  the  building  as  a  capital  asset.  The 
Board  of  Tax  Appeals  held : 

"It  is  obvious  from  the  record  that  the  Frank- 
lin Building  was  acquired  by  petitioner  and  Gould 
for  the  purpose  of  selling  it  and  was  continuously 
held  for  sale  from  the  time  it  was  purchased  until 
it  was  lost  on  foreclosure  sale. 

"Where,  as  here,  one  is  regularly  engaged  in 
the  business  of  buying  and  selling  real  estate,  as 
was  petitioner,  any  person  who  can  be  found  to 
buy  such  property  is  a  customer,  as  that  term  is 
ordinarily  understood,  and  where  such  property  is 
held  for  sale  under  such  circumstances  it  must  be 
deemed  to  be  held  for  sale  to  customers  within 
the  meaning  of  the  statute." 

The  reasoning  employed  by  the  board  as  late  as 
September,  1941,  and  in  the  face  of  the  Farr  and  Bur- 
nett cases  with  which  the  board  was  undoubtedly 
familiar,  clearly  dissipates  the  contention  of  the  appel- 
lant in  this  case  that  the  1934  amendment  made  a  radi- 
cal change  so  as  to  bring  only  dealers  and  merchants 
within  the  purview  of  the  last  class  of  Subdivision  (b). 
The  emphasis  was  placed  by  the  board  upon  the  intent 
with  which  the  property  was  acquired  and  held.   If  it 
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was  bought  for  the  purpose  of  resale  to  make  a  profit 
thereon,  then  it  was  "held"  primarily  for  sale  to  cus- 
tomers". 

In  Goodman  v.  Commissioner,  40  B.T.A.  22,  the  tax- 
payer purchased  a  tract  of  land,  subdivided  it  into  lots 
for  the  purpose  of  selling  the  same  to  such  purchasers 
as  may  be  found.  Part  of  the  lots  were  sold  and  then 
the  project  became  inactive  and  remained  so  for  sev- 
eral years.  The  taxpayer  then  surrendered  the  re- 
maining property  to  the  holder  of  the  mortgage  in 
satisfaction  of  the  indebtedness.  The  taxpayer  also 
paid  some  $900.00  to  boot  to  be  reHeved  of  the  mort- 
gaged debt.  He  took  a  deduction  of  the  loss  sustained 
upon  the  disposition  of  the  property.  The  loss  was  dis- 
allowed by  the  Commissioner  on  the  ground  that  the 
property  was  a  capital  asset.  The  case  also  involved 
117(b)  after  the  1934  amendment. 

Upon  these  facts  the  Board  held  that  the  property 
was  "held  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  the  taxpayer's  business",  notwithstand- 
ing the  fact  that  the  property  remained  "inactive"  for 
a  long  period  of  time.  The  delay  was  explained  by  a 
slump  in  the  real  estate  market.  The  Board  said: 

"The  original  purpose,  however,  remained.  It  can- 
not be  that  business  adversity  of  itself  converted 
it  into  a  purpose  of  investment,  nor  did  the  demand 
of  the  mortgagee.  Those  seem  to  us  to  have  been 
disappointing  incidents  of  the  primary  purpose  of 
ordinary  business — no  less  so  than  a  failure  to  suc- 
ceed in  the  grocery  business." 
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It  is  argued  that  to  be  entitled  to  take  a  deduction 
of  the  entire  loss  sustained  from  the  sale  of  securi- 
ties, one  must  be  a  "dealer"  or  "merchant"  of  securi- 
ties. The  idea  urged  is  that  the  taxpayer  must  be  a 
dealer  in  the  very  kind  of  property  which  resulted  in 
loss.  This  idea  was  rejected  by  the  Board  of  Tax  Ap- 
peals in  Forston  vs.  Commissioner  of  Internal  Reve- 
nue, 47  B.T.A.  Case  No.  26,  decided  June  23,  1942,  in- 
volving the  statute  as  amended.  (See  text  of  decision, 
Appendix  p.  81.) 

In  Hercules  Motor  Co.,  40  B.T.A.  999,  the  question 
also  arose  under  the  statute  as  amended  and  it  was 
held  that  trade  acceptances  taken  in  payment  of  mer- 
chandise and  later  sold  at  a  loss  were  not  capital  as- 
sets.  (See  text  of  decision,  Appendix  page  82.) 

The  Commissioner  of  Internal  Revenue  has  not 
been  consistent  in  his  interpretation  of  the  act  in 
question.  His  views  seem  to  depend  upon  which  side 
of  the  fence  he  is  on.  In  the  Richards  case  when  the 
Commissioner  was  contending  that  the  transaction 
came  within  the  exception  he  advanced  the  same  in- 
terpretation that  v/e  do  here.  We  quote  from  the 
Commissioner's  brief  filed  in  this  court  in  that  case, 
(No.  7835)  as  follows: 

"In  the  recent  case  of  Honey  v.  Commissioner, 
67  P.  (2d)  165  (CCA.  4th),"  certiorari  denied, 
290  U.S.  705,  the  court  pointed  out  that,  even 
though  slight,  the  activities  of  the  taxpayer  were 
continuously  carried  on  between  the  years  1922 
and  1925,  and  concluded  that  (p.  166)  Very  sHght 
activity'  constitutes  'doing  business'  when  the  end 
is  profit." 
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This  was  the  test  he  wished  to  have  applied.  This  Court 
adopted  the  Commissioner's  views  in  the  Richards 
case  and  did  so  largely  upon  the  authority  of  three 
cases  decided  by  the  Supreme  Court  of  the  United 
States  which  adopted  a  very  comprehensive  definition 
of  the  term  "business". 

In  Flint  vs.  Stone  Tracy  Co.,  220  U.S.  107,  the 

first  of  the  three  cases,  the  Court  held: 

«*  *  *  'Business'  is  a  very  comprehensive  term 
and  embraces  everything  about  which  a  person 
can  be  employed.  Black's  Law  Diet.  158,  citing 
People  ex  rel.  Hoyt  vs.  Tax  Comrs.,  23  N.Y.  242, 
244.  That  which  occupies  the  time,  attention,  and 
labor  of  men  for  the  purpose  of  a  livelihood  or 
profit.' " 

In  Von  Baumbach  vs.  Sargent  Land  Co.,  202  U.S. 
503;  the  second  of  the  three  cases  cited,  the  Supreme 
Court  reiterated  its  approval  of  that  definition. 

In  Sloan  v.  Commissioner,  63  F.  (2d)  666  (9th  Cir.), 

this  Court  adopted  this  definition. 

The  position  taken  by  appellant  in  the  case  at  bar  is 
diametrically  opposed  to  that  v/hich  it  took  in  the 
Richards  case. 

The  emphasis  placed  by  appellant  on  the  inter- 
pretation of  the  words  "to  customers"  is  unwarran- 
ted. 

In  Commissioner  v.  Stevens,  78  F.   (2d)  713,  the 

taxpayer  was  a  stock  broker,  but  in  addition  to  buy- 
ing and  seUing  for  others  on  commission,  bought  and 
sold  stocks  for  its  own  account  and  "all  their  pur- 
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chases  were  intended  for  resale  at  a  profit".  In  con- 
sidering whether  it  sold  "to  customers"  the  court  said: 

"Another  broker  may  well  be  considered  a  cus- 
tomer." 

And  in  the  Black  case,  45  B.T.A.  204,  the  Board  of 

Tax  Appeals  as  late  as  September,  1941,  said  that 

"Any  person  who  can  be  found  to  buy  such  prop- 
erty is  a  customer.  .  .  ." 

In  Marsch  v.  Commissioner  of  Internal  Revenue, 
110  F.  (2d)  423-425  (7th  dr.),  the  court,  after  recit- 
ing the  taxpayer's  activities,  said: 

"These  activities  were  regular  and  recurrent  and 
not  those  of  a  mere  passive  investor,  and  show  a 
related  continuity  of  a  dealer  regularly  engaged 
in  the  business  of  buying  and  selling  real  estate. 
Dalton  v.  Bowers,  supra;  Kales  v.  Commissioner, 
supra;  and  Commissioner  v.  Boeing,  9th  Cir.,  106 
F.  (2d)  305." 

In  Quaker  Investment  Co.  v.  Commisisoner,  B.T. 
A.  memorandum  opinion.  Docket  No.  88723,  April  12, 
1939,  the  taxpayer  was  a  corporation  organized  "with 
power  to  purchase,  sell  and  deal  in  stocks  and  other 
securities".  From  the  time  of  its  inception  the  com- 
pany was  engaged  in  buying  and  selling  stocks  and 
securities.  During  the  tax  year  in  question  it  made 
a  profit  from  the  sale  of  certain  stocks  and  sustained 
losses  from  the  sale  of  others  which  it  offset  against 
the  profits.  The  Board,  in  construing  the  language 
"or  property  held  by  the  taxpayer  primarily  for  sale 
in  the  course  of  his  trade  or  business",  held  the  losses 
deductible  in  full.  (See  text  of  decision,  p.  82  of  Ap- 
pendix.) 
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In  Alverson  vs.  Commissioner  of  Internal  Revenue, 

35  B.T.A.  482,  the  taxpayer  was  a  lawyer  actively  en- 
gaged in  the  practice  of  law.  "That  was  his  principal 
business".  He  was  also  engaged  in  buying  and  sell- 
ing stocks  and  securities  for  his  own  account.  The 
Board  in  determining  whether  he  was  engaged  in 
"any  trade  or  business"  said: 

"  'Any  trade  or  business'  is  the  broad  language 
of  the  statute.  We,  therefore,  conclude  that  tax- 
payer, in  dealing  on  the  stock  exchange  to  the 
extent  he  was  during  the  taxable  year,  was  car- 
rying on  a  trade  or  business  within  the  meaning 
of  the  statute " 

In  Fuld  V.  Commissioner,  44  B.Tj^.  1268,  decided 
August  22,  1941,  the  Board  found  the  facts  to  be  that 
prior  to  1930  the  taxpayers  bought  stocks  merely  as 
investors  and  were  not  engaged  in  buying  and  selling 
of  securities  as  a  business,  but  they  bought  the  se- 
curities for  investment  purposes. 

But  after  1930  they  adopted  a  new  policy.  "They 
began  purchasing  in  large  lots  .  .  .  for  the  purpose 
of  making  rapid  turnover  .  .  .  Fuld  devoted  time  to' 
the  study  of  financial  papers,  attended  meetings  of 
corporations,  and  'the  main  source  of  livelihood  of 
both  petitioners  was  from  their  securities  transac- 
tions.' " 

Upon  these  facts  the  Board  made  a  finding  of  fact 
"beginning  Oct.  9,  1930  through  1933  petitioners  were 
engaged  in  the  business  of  trading  in  securities",  and 

held: 

"Despite  the  investment  status  of  all  their  ac- 
tivities before,  the  petitioners  maintain  that  their 
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activities  in  which  they  were  engaged  under  their 
new  policy  constituted  the  business  of  trading  or 
speculating  in  securities.  We  are  convinced  that 
they  have  sustained  their  burden  of  establishing 
this  fact.  Jackson  y.  United  States,  25  Fed.  Supp. 
613;  affd.,  110  Fed.  (2d)  574;  see  also  Clinton  Gil- 
bert, Jr.,  Executor,  20  B.T.A.  765.  The  petition- 
ers' activities  were  not  'limited  to  doing  merely 
what  was  necessary  from  an  investment  point  of 
viev/',  and  their  transactions  'were  substantial 
and  frequent  rather  than  occasional  or  isolated.' 
Alice  DePont  Ortiz,  42  B.T.A.  173.  Moreover,  be- 
sides devoting  a  large  part  of  their  time  to  their 
nev/  activities  of  buying  and  selling  securities  for 
their  own  accounts,  the  principal  source  of  their 
livelihood  resulted  from  such  activities.  In  our 
opinion,  the  petitioners'  activities  constituted  the 
business  of  trading  in  securities  in  1933    .... 

Therefore,  we  hold  that  the  losses  from  the  sale 
thereof  in  1933  are  not  capital  losses  within  the 
meaning  of  section  101  of  the  Revenue  Act  of 
1932." 

In  Reckford  v.  Commissioner,  40  B.T.A.  900  (1939) 

the  Commissioner  took  a  position  diametrically  op- 
posed to  the  position  asserted  in  this  case  and  was 
sustained  by  the  Board  of  Tax  Appeals.  The  taxpayer 
was  the  president  of  a  large  manufacturing  concern. 
He  also  engaged  for  many  years  in  buying  and  sell- 
ing securities.  That  part  of  his  activities  tapered  off 
very  sharply  from  1929  to  1934.  In  the  years,  1932 
to  1934,  they  were  almost  neglible  compared  to  his 
former  trading.   The  Board  held: 

".  .  .  .  In  determining  whether  a  trade  or  business 
was  being  carried  on,  a  factor  of  more  decisive 
importance  than  the  volume  of  transactions  lies  in 
whether  or  not  the  taxpayer's  market  activities 
consisted  of  dealing  in  securities  for  speculative 
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purposes,  or  for  investment  purposes. 

"Thus  the  court  in  Kales  v.  Commissioner,  101 
Fed.  (2d)  35,  reversing  34  B.T.A.  1046,  held  that 
where  the  taxpayer  made  all  decisions  affecting 
the  sale  or  purchase  of  securities  and  employed  a 
bookkeeper  with  whom  she  held  conferences  three 
or  four  times  a  week,  such  activities  were  suffi- 
cient to  take  her  out  of  the  class  of  a  passive  in- 
vestor; that  she  was  carrying  on  a  trade  or  busi- 
ness. 

"But  it  has  also  been  held  that  the  manage- 
ment of  investments  may  constitute  a  trade  or 
business " 

In  Jackson  v.  U.  S.,  110  Fed.  (2d)  574  (9th  Cir.) 

in  determining  that  the  taxpayer  was  engaged  in  trade 
or  business  the  Court  pointed  out: 

"This  is  not  a  case  where  the  business  activities 
were  so  limited  as  to  be  merely  incidental,  as  held 
in  Lansdowne  v.  Commissioner  of  Internal  Rev., 
50  F.  (2d)  56  (2  U.S.T.C.  Sec.  748);  Garner  v. 
United  States,  49  F.  (2d)  993  (1931  C.C.H.  Sec. 
9401) ;  and  other  cases  cited  by  appellant.  Here 
supervisory  acts  were  so  extensive,  continuous, 
and  necessary  as  to  constitute  the  doing  of  busi- 
ness under  any  reasonable  definition  of  that  term." 

In  Miller  v.  Commissioner,  102  Fed.  (2d)  476  (9th 
Cir.),  the  Court,  in  considering  v/hether  the  taxpayer 
was  engaged  in  trade  or  business,  said: 

"The  Supreme  Court  has  defined  'business'  in  pass- 
ing on  a  case  under  the  corporation  excise  law,  as 
being  a  very  comprehensive  term,  embracing 
everything  about  which  a  person  can  be  employed 
and  as  that  which  occupies  the  time,  attention  and 
labor  of  men  for  the  purpose  of  a  livelihood  or 
profit.  Flint  v.  Stone  Tracy  Co.,  280  U.S.  107, 171." 
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"Other  cases  have  recognized  that  though  the 
taxpayer  takes  no  Dart  in  the  enterprises  as  to 
which  he  is  an  investor,  he  may  nonetheless  be 
considered  to  be  carrying  on  a  business  if  the 
transactions  concerning!:  his  investments  are  sub- 
stantial and  frequent  as  distinguished  from  occa- 
sional or  isolated."  (Citing  many  cases.) 

"In  addition  to  the  cases  cited,  two  Circuit 
Court  cases  have  very  recently  been  decided  which 
applied,  in  ascertaining  the  character  of  the  tax- 
payer's investment  activities,  the  test  of  the  ex- 
tent of  those  activities.  We  think  that  these  two 
cases,  taken  together,  establish  a  proper  measure 
for  the  determination  of  whether  a  taxpayer's  ac- 
tivities are  of  a  'business'  character." 

The  two  cases  referred  to  are  the  Kales  case,  101 
F.  (2d)  35,  and  Kane,  100  F.  (2d)  382.  In  the  former 
the  court  held  that  the  taxpayer  was  engaged  in  busi- 
ness because  her  activities 

".  .  .  were  extensive,  varied,  continuous  and  regu- 
lar', and  on  this  basis  concluded  that  they  consti- 
tuted a  business." 

In  the  latter  case  the  court  found  from  a  review  of  the 
evidence  that  the  taxpayer  was  merely  a  "passive 
recipient  of  income".  Thus  we  have  the  clean-cut  line 
of  demarcation  recognized  and  approved  by  this  court. 

In  the  Kales  case,  the  Court,  in  determining  that  the 
taxpayer  was  engaged  in  trade  or  business  said : 

"That  ordinarily  a  person  is  engaged  in  business 
when  he  devotes  his  time  and  energy  to  the  buy- 
ing and  selling  of  securities  there  can  little  doubt, 
and  the  Supreme  Court  has,  inferentially  at  least, 
recognized  it." 

"Likewise  is  there  little  doubt  that  one  who  as 
a  mere  investor  passively  received  his  income  from 
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corporate  stocks  and  bonds  is  not  carrying  on  a 
business  even  though  prudence  requires  that  he 
change  his  investments  from  time  to  time.    .    .    . 

"The  line  of  demarcation  between  a  passive  in- 
vestor and  one  whose  activities  place  him  in  the 
category  of  those  carrying  on  business  has  been 
clearly  recognized  by  the  Board  of  Tax  Appeals, 
Alice  P.  Bachofen  von  Echt,  21  B.T.A.  702  (C.C.H. 
Dec.  6543),  upon  rehearing  November  Sth,  1932; 
Caroline  T.  Kissel,  15  B.T.A.  1270  (C.C.H.  Dec. 
5034),  April  15th,  1929.  In  each  case  the  taxpayer 
was  an  investor,  but  an  active  one. 

"It  would  be  impossible  in  the  brief  space  of  an 
opinion  and  serve  no  useful  purpose  to  detail  all 
her  activities.  It  is  sufficient  to  say  that  they  were 
extensive,  varied,  continuous  and  regular,  and  in 
no  substantial  manner  to  be  distinguished  from  the 
activities  of  the  taxpayer  in  the  Kissell  and  von 
Echt  cases,  and  in  that  of  Bula  E.  Crocker,  27  B. 
T.A.  588  (C.C.H.  Dec.  7905)  cited  by  the  dissenting 
Board  member." 

The  principle  of  those  cases  applies  with  greater 
force  in  the  case  at  bar  because  here  the  taxpayer  is 
a  corporation  chartered  to  engage  in  business  for 
profit  and  not  an  individual. 

It  is  argued  that  the  securities  sold  in  1936  and  1937 
were  purchased  some  years  prior  thereto.  But  that 
does  not  mitigate  against  the  fact  that  they  were  held 
primarily  for  sale.  If  purchased  with  the  intention  of 
resale  and  held  for  that  purpose,  the  length  of  time 
that  they  were  so  held  is  unimportant.  In  the  Black 
case,  45  B.T.A.  204,  the  property  was  held  11  years. 
The  Board  held  that  that  did  not  make  the  property 
capital  assets  in  view  of  the  evidence  that  the  property 
was  bought  for  re-sale  and  so  held  thereafter. 
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In  the  Fuld  case  the  securities  were  owned  for  sev- 
eral years  prior  to  resale.  In  fact  they  were  purchased 
at  a  time  when  the  taxpayer  was  not  engaged  in  the 
business  of  buying  and  selling  securities.  They  were 
purchased  when  he  was  merely  an  investor.  He  later 
engaged  in  the  business  of  buying  and  selling  and 
thereafter  held  those  securities  for  the  purpose  of 
resale.  It  was  held  that  the  securities  were  not  capi- 
tal assets.  Thus  the  period  of  time  the  particular  se- 
curities were  held  (even  though  the  original  intention 
was  not  for  resale)  does  not  make  the  securities  capi- 
tal assets. 

It  is  pointed-  out  that  the  taxpayer  received  "divi- 
dends on  stock  in  substantial  amounts"  but  the  receipts, 
of  dividends  is  merely  incidental  to  the  stock  owner- 
ship. The  receipt  of  dividends  would  only  be  signifi- 
cant if  the  stock  had  been  purchased  for  investment 
merely.  But  when  purchased  for  the  purpose  of  re- 
sale the  receipt  of  dividends  is  incidental.  In  the  Black 
case  the  taxpayer  received  $7,000  a  year  rental  from 
the  property  in  question  from  a  tenant  who  held  pos- 
session under  a  lease  and  it  was  held  that  the  receipt  of 
rent  from  the  property  was  merely  incidental  to  its 
ownership. 

It  is  asserted  that  the  taxpayer's  president  admit- 
ted that  the  securities  were  purchased  as  investment 
and  his  testimony  at  page  120  is  referred  to.  The  tes- 
timony is  as  follows: 

"Q.  Now,  Mr.  Farrell,  you  testified  that  you 
were  buying  and  selling  securities  for  the  corpora- 
tion for  a  profit  to  the  corporation,  for  an  invest- 
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ment  for  the!  corporation,  isn't  that  right? 

A.  For  what? 

Q.  The  corporation  was  investing  in  stocks, 
wasn't  it? 

A.  Yes. 

Q.  Yes,  and  you  as  president  and  secretary  of 
the  corporation  handled  that  end  of  the  business? 

A.  Yes." 

It  is  obvious  that  Mr.  Farrell  understood  the  term 
as  used  in  counsel's  cross  question  in  the  sense  that  all 
property  purchased  is  in  a  large  measure  an  invest- 
ment. The  retail  merchant  invests  in  merchandise  and 
the  "dealer"  in  securities  invests  in  securities.  The 
word  "investment"  is  used  in  the  same  breath  as  the 
word  "profit".  The  question  includes  both  words. 
Moreover  this  excerpt  must  be  read  in  the  light  of  all 
his  testimony. 

The  real  question  is  whether  the  property  was 
"held"  "primarily"  for  sale  or  whether  it  was  held  for 
the  purpose  of  deriving  revenue  therefrom.  While  the 
term  "capital  assets"  is  defined  by  the  statute  the  very 
definition  and  exceptions  indicate  that  basically  the 
term  is  employed  in  about  the  same  sense  as  it  is  un- 
derstood in  business  generally.  In  business  any  prop- 
erty that  is  acquired  for  the  purpose  of  resale  and 
to  make  a  profit  therefrom  is  treated  as  merchandise 
in  a  broad  sense.  But  property  that  is  bought  and  re- 
tained for  the  purpose  of  deriving  revenue  therefrom 
such  as  rent,  interest,  dividends  and  the  like  is  regard- 
ed as  capital.  If  one  buys  machines  for  the  purpose  of 
reselling  them  and  making  a  profit,  the  machines  are 
merchandise.  If  he  buys  the  same  machines  for  the 
purpose  of  utilizing  them  to  manufacture  articles  from 
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the  sale  of  which  he  hopes  to  make  a  profit,  they  are 
capital  assets. 

The  farmer  who  has  a  herd  of  cows  for  the  purpose 
of  milking  them  and  selling  the  milk  and  cream  holds 
the  cows  as  capital  assets  and  an  incidental  purchase 
or  sale  from  time  to  time  to  improve  his  herd  would  be 
purchase  or  sale  of  capital  assets.  But  if  the  same 
farmer  bought  and  sold  milk  cows  as  a  regular  busi- 
ness, the  cows  would  be  merchandise  and  the  revenue 
derived  from  milking  while  he  ovmed  the  cows  would 
be  merely  incidental  to  the  business  of  trading  in  cattle. 

CASES  CITED  BY  APPELLANT 

The  cases  of 

Schaefer  v.  Helvering,  299  U.S.  171, 
Vaughn  v.  Commissioner,  85  Fed.  (2d)  497, 
Trading  Associates  v.  Magruder,  112  Fed.  (2d) 

779,  and 
Seeley  v.  Commissioner,  77  Fed.  (2d)  323. 

cited  by  appellant  have  no  bearing  upon  the  case  at 
bar. 

None  of  the  cases  referred  to  above  involve  the  in- 
terpretation and  application  of  Section  117(b). 

In  all  of  those  cases  the  courts  were  concerned  with 
the  meaning  of  the  term  "dealer"  as  used  in  other 
sections  and  for  entirely  different  purposes. 

The  Schaefer  case  did  not  involve  the  question  of 
"capital  assets".  It  did  not  involve  the  question  of  the 
allowance  or  disallowance  of  any  losses.  The  specific 
question  there  involved  was  whether  securities  which 
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the  taxpayer  had  on  hand  at  the  end  of  the  tax  year 
in  question  (1929)  were  to  be  valued  at  cost  or  market. 
They  were  concerned  with  securities  on  hand  and  not 
securities  which  had  been  sold  resulting  in  the  loss. 
The  question  depended  upon  the  interpretation  of 
Section  22  of  the  Revenue  Act  of  1928  and  Treasury 
Regulation  74,  Articles  101  and  105  (later  number  Art. 
22(c) -5)  which  was  promulgated  pursuant  to  the  speci- 
fic authority  conferred  by  Section  22. 

The  Board  of  Tax  Appeals  isolated  the  issue  in 
the  Schafer  case  as  follows: 

"They  assign  as  error:  (1)  the  respondent's  deter- 
mination that  the  partnership  of  Schafer  Bros, 
was  not  entitled  to  inventory  at  market  value  se^ 

curities  on  hand 

The  Commissioner  determined  .  .  that  they  must 
be  carried  at  cost." 

In  determining  that  issue  the  Board  pointed  out: 

"However,  the  purpose  of  the  statute  and  the  quot- 
ed regulation  was  to  provide  a  means  for  the  cor- 
rect reflection  of  income  resulting  from  a  definite- 
ly limited  character  of  business." 

and  again  the  Board  said: 

"The  meaning  of  'dealer  in  securities',  as  defined 
in  the  controlling  regulation,  has  been  considered 
many  times  by  the  courts,  and  this  Board." 

The  inapplicability  of  that  section  and  said  regula- 
tions has  already  been  demonstrated  (page to  

this  brief). 

It  is  highly  significant  that  Section  117(b)  is  not 
followed  by  any  Regulations  similar  to  101  and  105 
which  follow  Section  22. 
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Neither  does  the  Regulation  following  Section  117 
(b)  make  any  reference  to  Article  105  or  any  other 
section  or  regulation  for  the  purpose  of  incorporating 
definitions  or  interpretations  contained  therein. 

The  Vaughn  case  involved  the  same  statute  and 
regulations  and  the  same  issues  as  the  Schaefer  case. 
There,  too,  the  question  was  as  to  the  right  of  the  tax- 
payer to  employ  inventories  as  to  securities  on  hand 
and  what  has  been  said  in  reference  to  the  Schaefer 
case  is  equally  applicable  to  the  Vaughn  case. 

In  the  Seeley  case,  77  Fed.  (2d)  323,  cited  by  appel- 
lant, the  issue  was  stated  by  the  court  as  follows: 

"This  appeal  raises  the  question  of  taxpayer's 
power  to  have  his  income  tax  for  the  year  1929 
computed  by  the  use  of  inventories  under  Section 
22(c)  of  the  Revenue  Act  of  1928." 

The  inapplicability  of  that  section  to  the  case  at  bar 
has  already  been  demonstrated.  The  interpretation  or 
appHcation  of  Section  117(b)  was  not  raised,  discussed 
or  passed  upon  by  the  Court.  The  taxpayer  in  that  case 
was  a  speculator  buying  and  selling  stock  on  margin 
and  as  such  the  court  held  that  he  was  not  a  "dealer 
in  securities"  as  defined  in  Regulation  22  (c)-5.  The 
reasoning  employed  in  that  case  and  the  comparison 
which  the  Court  made  between  that  case  and  the  case 
of  Re  Hall,  29  B.T.A.  1255,  even  when  applied  to  the 
term  dealer  in  securities  supports  our  views.  In  the 
Hall  case  the  Board  held  the  taxpayer  to  be  a  dealer 
in  securities  and  entitled  to  inventory  the  unsold  se- 
curities at  market,  because  in  that  case  the  taxpayer 
bought  and  sold  securities  as  a  business.   He  was  not 
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merely  speculating  on  margin  as  in  the  Seeley  case. 

The  contention  was  made  in  the  Hall  case  that  because 
the  taxpayer  sold  his  securities  through  brokers  that 
he  was  not  selling  "to  customers"  and  did  not  there- 
fore come  v/ithin  the  purview  of  Regulation  22  (c)-5, 
but  the  Board  held: 

"He  argues  that  the  partnership  did  not  make 
sales  of  its  securities  to  customers,  because  one 
who  deals  on  a  stock  exchange  is  not  a  merchant 
in  securities,  selling  to  customers 

We  see  no  reason  why  a  broker,  in  such  circum- 
stances, may  not  properly  be  regarded  as  a  cus- 
tomer of  the  partnership 

We  know  of  no  good  reason  why  a  broker,  even 
though  acting  for  an  undisclosed  client,  should 
not  properly  be  regarded  as  a  customer  in  the 
making  of  repeated  purchases  of  securities  owned 
and  held  for  resale  by  the  partnership, 

"In  our  opinion,  however,  the  controlling  fac- 
tor here  is  not  the  method  by  which  the  partner- 
ship obtained  customers  or  made  sales.  It  is  the 
fact  that  the  partnership  purchased  securities  and 
held  them  not  for  investment  or  speculation,  but 
for  resale  at  a  profit  to  anyone  who  desired  to 
buy. 

"A  grocery  merchant  might,  and  as  a  matter 
of  common  knowledge  often  does,  purchase  goods 
through  a  broker,  and  he  might  resell  through  a 
broker  or  agent  or  clerk  to  whom  he  pays  a  com- 
mission. But  such  method  of  carrying  on  his  busi- 
ness would  not  change  the  fact  that  he  was  a  mer- 
chant in  groceries,  if  he  purchased  and  carried 
groceries  in  stock  for  resale  at  a  profit  to  cus- 
tomers." 

The  Trading  Associates  case  did  not  involve  the  in- 
terpretation or  application  of  Section  117(b).    It  in- 
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volved  the  interpretation  and  application  of  Section 
351(a)  of  the  Revenue  Act  of  1934  and  the  Reg^ulations, 
Article  351-2  promulgated  in  connection  therewith. 
This  statute  and  the  regulations  define  "personal  hold- 
ing company".  The  statute  excepts  "regular  dealers 
in  stock  or  securities".  The  Regulation  351-5  makes 
its  own  interpretation  of  "dealers  in  securities"  which 
is  to  a  large  extent  similar  to  but  not  the  same  as 
Regulation  105  (Art.  22(c) -5)  referred  to  above,  but 
the  statute  and  regulations  involved  in  that  case  differ 
radically  from  the  statute  and  regulations  involved  in 
the  case  at  bar,  so  far  as  the  issue  of  "capital  assets" 
is  concerned. 

It  is  significant  that  in  each  instance  where  the 
term  "dealer  in  securities"  is  used,  that  the  regulations 
include  a  comprehensive  definition  and  interpretation 
of  that  term  as  it  is  to  be  used  in  that  connection,  while 
in  the  regulations  following  Section  117(b)  there  is  no 
definition  or  interpretation  similar  to  the  regulations 
following  the  other  sections.  Indeed,  there  is  no  regu- 
lation which  purports  to  interpret  the  meaning  of  the 
term  "property  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business". 

In  the  Trading  Associates  case  there  was  no  issue 
as  to  whether  the  securities  bought  or  sold  constituted 
captial  assets.  It  did  not  involve  the  allowance  or  dis- 
allowance of  any  "loss".  The  only  question  there  in- 
volved was  the  status  of  the  taxpayer  as  a  "personal 
holding  company". 
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The  application  of  Section  351  is  involved  only  to 
the  extent  of  determining  the  status  of  the  appellant 
as  a  "personal  holding  company"  in  1937.  It  has  no 
bearing  upon  the  question  whether  the  securities  were 
"capital  assets"  in  either  year.  That  question  is  gov- 
erned by  Section  117(b)  solely. 

The  Burnett  case  involved  the  deduction  of  losses 
sustained  by  an  individual  taxpayer,  not  a  corporation. 
The  loss  resulted  from  "stocks  and  commodities"  held 
in  her  margin  account  with  brokers.  The  case  involved 
the  Revenue  Act  of  1934.  The  Circuit  Court  of  Ap- 
peals held : 

"Under  the  rule  laid  down  in  Higgins  vs.  Commis- 
sioner   the  investment  or  speculative  ac- 
tivities of  the  taxpayer  were  not  sufficient  to  war- 
rant a  conclusion  that  she  was  engaged  in  a  trade 
or  business  within  the  meaning  of  Section  23(e) 
(2)  of  the  Revenue  Act  of  1934." 

Section  23(e)  deals  entirely  with  "losses  by  individu- 
als". Losses  by  corporations  is  dealt  with  in  Section 
23(f).  In  the  case  of  individuals  the  losses  are  deduc- 
tible. 

"(1)  If  incurred  in  trade  or  business;  or 

(2)  if  incurred  in  any  transaction  entered  into  for 
profit  though  not  connected  with  the  trade  or 
business." 

These  limitations  are  not  attached  to  subdivision 
(f)  of  section  23  relating  to  corporations.  It  reads: 

"In  the  case  of  a  corporation  losses  sustained  dur- 
ing the  taxable  year  and  not  compensated  for  by 
insurance  or  otherwise " 
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The  decision  by  the  Board  of  Tax  Appeals  in  the 
Burnett  case,  40  B.T.A.  605,  does  not  set  forth  any 
findings  of  fact  or  any  summary  of  the  evidence  as  to 
the  manner  in  which  the  taxpayer  carried  on  her 
transactions.  There  is  only  the  bare  conclusion  that 
"petitioner's  stocks  and  commodities  held  in  her  marg^in 
account  with  brokers  were  not  held  for  sale  to  cus- 
tomers in  the  ordinary  course  of  taxpayer's  trade  or 
business  within  the  meaning  of  the  Revenue  Act  of 
1934".  The  decision  of  the  Circuit  Court  of  Appeals 
does  not  set  forth  any  summary  of  the  evidence  or 
pertinent  facts  from  which  that  determination  was 
made.  The  only  comparison  that  can  be  made  is  that 
there  the  taxpayer  operated  a  margin  account  with 
brokers  while  the  taxpayer  in  the  case  at  bar  bought 
and  sold  outright  and  held  the  securities  purchased 
primarily  for  sale,  which  is  diametrically  opposed  to 
the  finding  made  in  the  Burnett  case. 

Insofar  as  the  Circuit  Court  of  Appeals  discusses 
the  application  of  Section  117(b)  it  is  quite  apparent 
that  the  Court  erroneously  applied  the  test  of  "dealer 
in  securities"  as  defined  in  regulation  Article  22(c) -5 
(1934),  The  Court  held: 

"There  is  substantial  evidence  to  support  the  find- 
ing of  the  Board  that  Mrs.  Burnett  was  not  a 

'dealer  in  securities' 

The  taxpayer  was  not  entitled  to  use  inventories 
in  determining  net  income " 

These  factors  are  not  present  in  Section  117(b). 

In  this  respect  the  decision  of  the  Court  of  Appeals 
of  the  Fifth  Circuit  is  diametrically  opposed  to  and 
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ignores  the  tests  which  this  court  has  adopted  and  ad- 
hered to  for  determining  what  are  "capital  assets" 
within  the  meaning  of  117(b). 

Ehrman  v.  Commissioner,  supra. 
Commissioner  v.  Boeing,  supra. 
Richards  v.  Commissioner,  supra, 
Miller  v.  Commissioner,  supra. 
Jackson  v.  Commissioner,  supra. 

In  the  case  of  Farr  vs.  Commissioner,  44  B.T.A.  683, 
cited  by  appellee,  the  taxpayer  was  a  member  of  a 
partnership  composed  of  eight  members.  The  partner- 
ship was  engaged  in  the  stock  brokerage  business,  buy- 
ing and  selling  for  others,  but  it  also  bought  and  sold 
stocks  for  its  own  account.  "The  firm  did  not  solicit 
sales  (of  its  own  securities)  to  private  persons."  The 
firm  treated  the  stock  purchased  for  its  own  account 
as  capital  assets  in  its  accounting  system,  reported 
them  as  such  in  the  partnership  returns  and  made  dis- 
tribution of  profits  to  the  partners  on  that  basis.  But 
the  individual  partner,  the  taxpayer  in  that  case,  in 
making  his  own  income  tax  return,  did  not  treat  such 
stocks  as  capital  assets  and  reported  a  loss  of  his 
share  of  the  loss  sustained  by  the  partnership  upon 
the  sale  of  securities  in  the  current  tax  year.  The 
Board  of  Tax  Appeals,  in  rejecting  the  taxpayer's  con- 
tention, recognized  that  the  taxpayer's  contention  was 
"pursuasive"  but  felt  itself  bound  by  the  decision  in 
the  Burnett  case.  The  Farr  case  is  distinguishable  up- 
on the  facts.  The  individual  partners'  position  was  in- 
consistent with  the  status  accorded  the  securities  by 
the  partnership  itself  in  its  accounting  practices,  dis- 
tribution of  profits  and  in  making  the  firm's  income 
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tax  return.  Obviously  the  individual  partner  could  not 
acquiesce  in  that  treatment  by  the  partnership,  accept 
his  share  of  the  profits  from  the  partnership  upon  that 
basis  and  then  reject  that  basis  for  the  purpose  of  re- 
porting his  own  income  tax.  Furthermore  the  practice 
of  buying  stock  for  the  firm's  own  account  was  merely 
incidental  to  its  business  which  was  that  of  stock 
brokerage,  the  buying  and  selling  of  stock  on  the  stock 
exchange  for  others.  It  is  obvious,  too,  that  the  Board 
in  that  case  erroneously  applied  the  "dealer"  and  "mer- 
chant" test  which  is  not  applicable  under  Section  117 
(b). 

The  Board  was  clearly  in  error  when  it  said  that 
the  1934  amendment  to  Section  117(b)  was  designed 
to  make  it  mean  the  same  as  Section  23  (r)  (now  117 
(d)),  for  117(b)  defines  "capital  assets"  while  23 (r) 
was  (117(d))  is  merely  a  hmitation  or  deduction  if  the 
loss  is  from  capital  asests  as  defined  in  117(b).  If  it 
had  been  the  intention  of  the  Congress  to  make  Sec- 
tion 117(b)  applicable  to  dealers  as  that  term  was 
used  in  other  sections  of  the  act  and  as  interpreted  in 
the  regulations  following  those  sections,  the  Congress 
would  have  employed  the  same  language  or  would  have 
referred  to  those  definitions. 

The  Farr  case  and  the  Burnett  case  are  not  in  har- 
mony with  the  views  of  this  court  as  to  the  proper 
test  to  be  apphed  to  Section  117(b).  Those  two  cases 
ignore  the  elements  of  regularity  and  continuity,  the 
test  to  which  this  court  stands  committed. 

In  the  Burnett  case  the  taxpayer  traded  altogether 
on  margin.  Stocks  held  on  margin  cannot  be  said  to  be 
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stock  held  for  sale  to  customers  in  the  ordinary  course 
of  business.  A  margin  account  is  in  reality  merely  a 
gamble  on  the  turn  of  the  market.  The  speculator  never 
does  have  either  possession  or  title  to  the  stock  which 
he  buys  or  sells  on  the  market.  That  is  not  true  with 
the  outright  buyer  of  securities.  The  decisions  in  both 
cases  were  largely  predicated  upon  the  fact  that  the 
taxpayer  was  engaged  in  margin  trading. 

RE  LEGISLATIVE  HISTORY 

It  is  asserted  that  soundness  of  the  decisions  in 
the  Burnett  and  Farr  cases  (Page  15)  is  demonstrat- 
ed by  the  legislative  history  of  Section  117  of  the  Reve- 
nue Act  of  1936. 

We  submit  that  the  excerpts  and  references  which 
follow  (except  the  quotation  on  page  20)  do  not  refer 
to  Section  117(b).  They  have  reference  to  other  sec- 
tions of  the  act  which  set  up  their  own  definitions  for 
the  specific  purposes  therein  described. 

The  legislative  history  of  Section  23  (r)  later  made 
117(d)  is  not  relevant  for  it  only  fixes  a  limitation.  The 
limitation  on  the  amount  of  losses  which  was  intro- 
duced in  1932  was  not  accomplished  by  changing  the 
definition  of  "capital  assets".  In  1932  the  section  which 
corresponds  to  117(b)  was  101(c)(8).  It  read. 

"Property  held  by  the  taxpayer  primarily  for  sale 
in  the  course  of  his  trade  or  business." 

No  change  was  made  in  that  phraseology  when  the 
changes  were  made  in  Section  23  (r). 
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In  1934  the  provision  limiting  capital  losses  to 
$2000.00  was  transferred  from  23(r)  to  117(d)  and  that 
became  the  provision  of  limitation.  The  only  change 
that  was  made  in  Subdivision  (b)  was  the  introduction 
of  the  words  "to  customers"  and  the  word  "ordinary". 
The  references  made  on  Pages  16  and  17  of  appellant's 
brief  refer  to  the  amendment  of  Subdivision  (d)  which 
fixes  the  limitation,  but  not  to  Subdivision  (b),  which 
defines  capital  asests.  Nothing  that  was  said  in  those 
committee  reports  was  said  with  reference  to  Subdi- 
vision (b). 

On  Page  18  appellant  discusses  the  first  of  the  two 
clauses  in  Subdivision  (b),  to-wit:  the  exclusion  of 
stock  in  trade  which  w^ould  properly  be  included  in  the 
inventory.  We  are  not  concerned  with  the  interpreta- 
tion of  that  clause.  We  are  concerned  only  with  the 
concluding  clause. 

On  Page  19  it  is  argued  that  for  sale  "to  customers" 
must  be  construed  in  accordance  with  the  provisions 
of  Article  22(c)(5)  of  Regulations  94.  But  that  regu- 
lation has  nothing  whatever  to  do  with  the  definition 
of  capital  assets.  Section  117(b)  defines  capital  assets. 
The  regulation  referred  to  does  not  attempt  to  deal 
with  the  question  as  to  what  is  and  what  is  not  capital 
assets.  It  only  determines  when  and  under  what  cir- 
cumstances "dealers  in  securities"  as  defined  "for  the 
purpose  of  this  rule"  may  or  may  not  be  permitted  to 
use  inventory  values  for  the  purpose  of  computing 
gross  income  with  respect  to  securities  which  are  on 
hand.  It  has  nothing  whatever  to  do  with  determining 
what  is  "capital  assets". 
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Attention  is  called  to  the  fact  that  the  phrase  "for 
sale  to  customers"  was  used  in  the  committee  report  on 
Section  23  (r)  of  the  1932  Revenue  Act.  The  fact  re- 
mains that  the  phrase  was  not  incorporated  into  that 
act  and  even  if  it  had  been  incorporated  therein,  it 
would  not  affect  the  interpretation  of  the  definition 
in  117(b)  because  23 (r)  (now  117(d)  is  only  a  limita- 
tion if  the  loss  results  from  sale  of  capital  assets.  It 
does  not  define  capital  assets.  117(b)  defines  the  term. 

The  only  excerpt  from  any  committee  report  which 
discusses  Section  117(b)  is  the  phrase  quoted  on  Page 
20  of  appellant's  brief  reading : 

"Thus  making  it  impossible  to  contend  that  a  stock 
speculator  trading  on  his  own  account  is  not  sub- 
ject to  provisions  of  Section  117." 

This  observation  cannot  be  stretched  into  meaning 
that  investors  in  securities  whose  investment  business 
is  extensive  and  regular  and  continuous  so  as  to  con- 
stitute a  business,  is  eliminated  from  the  last  clause  of 
117(b).  The  business  of  investment  in  securities  is  not 
even  referred  to  in  that  observation.  Neither  is  there 
any  intimation  in  that  observation  that  only  a  dealer 
in  securities,  as  the  term  is  used  in  Regulation  22(c) 
(5)  is  to  be  excluded  from  the  operation  of  the  last 
clause  of  117(b).  The  only  one  referred  to  in  the  ob- 
servation is  "speculator"  and  that  obviously  has  refer- 
ence to  the  one  who  trades  on  margin  and  is  in 
and  out  of  the  market  to  make  a  profit  on  the  turn 
of  the  market.  There  is  not  the  slightest  suggestion  in 
that  observation  that  it  was  intended  to  deal  with  those 
who  buy  and  sell  securities  as  a  regular  business  on  an 
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extensive  basis  and  maintains  a  regular  place  of  busi- 
ness for  that  purpose  and  devotes  all  or  substantially 
all  of  his  time  to  the  management  and  operation  of  that 
business. 

There  is  no  warrant  for  the  assumption  that  the 
Congress  "believed"  that  the  term  "to  customers" 
would  be  construed  as  applying  to  merchants  or  dealers 
of  securities,  as  the  term  is  used  in  other  sections,  or 
that  the  Congress  intended  to  change  the  law  as  it 
was  laid  down  in  the  Purdy  case,  32  B.T.A.  542,  aff  d. 
102  F.  (2d)  331  (1st  Cir.).  If  the  Congress  had  intend- 
ed to  exclude  from  the  definition  of  capital  assets  only 
such  securities  as  were  held  by  "dealer"  or  "merchant" 
of  securities  as  the  term  was  used  in  other  sections 
reference  to  those  sections  would  have  been  made  or 
similar  language  would  have  been  employed. 

If  the  addition  of  the  words  "to  customers"  and 
"ordinary"  had  been  intended  to  affect  as  extensive  a 
change  in  the  interpretation  of  the  language  of  Sub- 
division (b)  as  is  here  contended  for,  one  would  expect 
to  find  a  substantial  change  in  the  regulations  promul- 
gated by  the  Treasury  Department  following  the  sec- 
tion. The  Treasury  Department  would  have  at  once 
supplemented  the  regulation  to  state  its  interpretation 
in  language  which  would  make  clear  that  it  was  intend- 
ed to  limit  the  exception  to  dealers  or  merchants  in 
securities. 

A  comparison  of  the  regulation  following  Section 
101  of  the  1932  Act  (Article  501,  Regulations  77)  with 
the  regulation  following  117(b)  of  the  Revenue  Act  of 
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1934  (Article  117-1,  Regulations  86)  discloses  that  the 
Treasury  Department  did  not  so  construe  the  amend- 
ment. All  that  is  there  said  is : 

"The  term  'capital  assets'  includes  all  classes  of 
property  not  specifically  excluded  by  Section  117 
(b).  The  term  is  not  limited  to  stocks  and  bonds 
nor  to  property  held  for  more  than  two  years.  In 
determining  whether  property  is  a  'capital  asset' 
the  period  for  which  held  is  immaterial." 

There  is  no  suggestion  in  that  regulation  that  the  act 
as  amended  was  to  be  construed  or  v/as  construed  by 
the  Treasury  Department  as  here  contended  for.  The 
corresponding  regulation  in  1936  was  no  more  exten- 
sive. 

It  is  argued  in  effect  (p.  20)  that  the  committee 
had  confidence  that  by  the  insertion  of  the  words  "to 
customers"  that  section  117(b)  would  then  be  construed 
in  accordance  with  the  definition  of  "dealers  in  securi- 
ties" as  laid  down  in  Regulation  22(c)(5).  There  is 
not  the  slightest  foundation  for  this  assumption. 
If  the  Congress  wanted  to  limit  the  application  of  the 
last  clause  of  117(b)  to  those  who  came  within  the  cate- 
gory of  Article  22(c)(5),  it  would  have  said  so  in  so 
many  words  or  would  have  referred  to  that  regulation. 

Neither  is  there  any  justification  for  the  assertion 
that  the  committee  was  led  to  believe  that  the  amend- 
ment would  read  into  section  117(b)  the  definition  con- 
tained in  Article  22(c)(5)  by  any  "judicial  construc- 
tion". Not  a  single  case  is  cited  which  in  the  slightest 
degree  lends  weight  to  such  an  idea. 
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POINT  II. 

Even  if  the  securities  sold  were  capital  assets  the  full 
loss  must  be  deducted  to  determine  the  existence  of 
"undistributed  profits"  because  the  penalty  is  im- 
posed on  undistributed  profits  in  fact,  available  for 
distribution  as  dividends  to  stockholders  as  defined 
in  Section  115  of  the  Revenue  Act  and  not  upon 
statutory  net  income. 

SUMMARY  OF  ARGUMENT 


The  purpose  of  imposing  a  penalty  for  failure 
to  distribute  profits  was  to  force  payment  of  divi- 
dends to  stockholders  so  that  they  would  become 
subject  to  surtax.  This  purpose  negatives  the  idea 
that  the  penalty  is  imposed  where  there  are  no 
profits  to  distribute. 

B. 

The  statute  imposing  the  penalty  must  be  con- 
strued most  strongly  against  the  government  and 
in  favor  of  the  taxpayer. 

C. 

While  "net  income"  may  be  determined  by  ap- 
pHcation  of  the  statutory  formula,  "profits"  avail- 
able for  distribution  cannot  be  created  by  legisla- 
tive fiat.  A  corporation  cannot  be  penalized  for 
failure  to  distribute  when  it  has  no  profits  to  dis- 
tribute. 

D. 

Both  sections  here  involved  impose  the  penalty 
on  the  "undistributed"  profits.  This  presupposes 
the  existence  of  profits  in  fact  which  could  be  dis- 
tributed as  dividends  and  not  mythical  profits. 
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E. 

Section  115  defines  dividends  as  any  distribu- 
tion of  "earnings  or  profits". 

F. 

For  the  purpose  of  determining  the  existence  of 
"undistributed"  profits,  the  entire  loss  from  sales 
of  securities  must  be  deducted  even  though  deemed 
to  be  "capital  losses"  and  when  so  computed  ap- 
pellee had  no  undistributed  profits  in  either  of  the 
two  years  in  question. 

ARGUMENT 

Assuming  without  conceding  that  the  losses  re- 
sulted from  the  sale  of  capital  assets,  they  must  never- 
theless be  deducted  in  full  for  the  purpose  of  determin- 
ing the  existence  of  "undistributed"  profits  and  it  is 
conceded  that  if  the  entire  loss  was  deductible  appel- 
lee had  no  "undistributed"  profits  in  the  two  years  in 
question.  There  is  no  issue  of  fact  in  this  respect  and 
if  this  contention  is  sustained  all  other  questions  in  the 
case  become  moot. 

It  must  be  remembered  throughout  that  Sections  14 
and  352  do  not  impose  a  tax  on  "net  income". 

The  tax  on  "net  income"  of  a  corporation  is  provid- 
ed for  in  Section  13.  They  impose  a  penalty  for  failure 
to  distribute  profit.  This  distinction  must  be  kept  in 
mind  in  considering  the  construction  and  application 
of  the  two  sections. 

The  Sixteenth  Amendment  to  the  Constitution  au- 
thorizes the  imposition  of  a  tax  on  "income".  A  penal- 
ty has  been  held  to  be  income  and  authorized  by  the 
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Sixteenth  Amendment  only  when  it  is  a  means  of  pre- 
venting evasion  and  enforcing  the  collection  of  taxes 
on  income.  A  penalty  to  force  distribution  of  profits, 
so  that  share  holders  could  be  taxed  on  the  income  so 
received,  would  be  deemed  a  tax  on  income. 

But  if  the  corporation  had  no  profits  in  fact  to  dis- 
tribute, the  penalty  is  then  imposed  on  a  failure  to 
distribute  "capital"  and  not  "income"  and  does  not 
come  within  the  Sixteenth  Amendment  which  author- 
izes a  tax  on  income. 

The  "undistributed  profits"  Act  was  enacted  in 
1936  and  was  made  applicable  to  that  tax  year. 

At  that  time  there  were  already  in  existence  stat- 
utes designed  to  prevent  the  use  of  the  corporation  as 
an  "incorporated  pocketbook"  for  the  purpose  of  avoid- 
ing the  imposition  of  surtax  on  the  individual  stock- 
holders, to  which  they  would  become  subject  upon  dis- 
tribution of  corporate  earnings  as  dividends. 

Section  102  deals  specifically  with  corporations 
which  were  "formed  or  availed  of"  in  a  given  tax  year 
for  the  purpose  of  avoiding  the  imposition  of  surtax 
on  stockholders. 

Section  351  "cracked  down"  on  "a  personal  holding 
company"  if  it  failed  to  distribute  its  profits,  and  for 
that  purpose  the  holding  company  was  given  a  stat- 
utory definition  which  brought  within  its  ambit  many 
corporations  which  were  not  holding  companies  in  the 
sense  in  which  the  term  was  generally  understood. 

The  purpose  of  the  Act  was: 
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"(1)  to  prevent  avoidance  of  surtax  by  indi- 
viduals through  the  accumulation  of  income  by 
corporations,  (2)  to  remove  serious  inequities  and 
inequalities  between  corporate,  partnership  and  in- 
dividual forms  of  business  organization,  and  (3) 
to  remove  the  inequity  as  between  large  and  small 
shareholders  resulting  from  the  present  flat  cor- 
porate rates." 
(House  Ways  and  Means  Committee  Report.) 

Section  14  died  in  infancy.  In  1938  the  law  was  en- 
tirely overhauled  and  every  feature  of  it  which  laid  the 
tax  upon  "undistributed  profits"  was  ehminated.  Even 
the  title  "undistributed  profit"  was  expunged  and 
there  was  substituted  the  title  "tax  on  special  classes 
of  corporations".  Corporations  were  divided  into 
classes  according  to  the  size  of  the  income  and  a  rate 
of  taxation  based  upon  such  graduated  income  was 
incorporated.  It  ceased  to  be  an  "undistributed  pro- 
fits" tax. 

In  1939  "the  remaining  vestiges  of  undistributed 
profits  tax"  were  completely  removed.  (Mertens  Law 
of  Federal  Income  Taxation,  Page  1581). 

We  respectfully  invite  attention  to  the  following 
rules  of  construction  as  applied  to  revenue  acts. 

Statutes  levying  taxes  should  not  be  extended  by 
imphcation  beyond  the  clear  import  of  the  language 
used, 

"or  to  enlarge  their  operations  so  as  to  embrace 
matters  not  specifically  pointed  out.    In  case  of 
doubt  they  are  construed  most  strongly  against 
the  government  and  in  favor  of  the  citizen." 
(Gould  vs.  Gould,  245  U.S.  151.) 
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This  applies  with  greater  force  to  taxes  which  are 
in  the  nature  of  penalties. 

Mead  Corp.  v.  Commissioner,  116  Fed.  (2d)  187 
(3rd  Cir.)  (involving  penalty  for  failure  to 
distribute  profits). 

In  Hoeper  v.  Commissioner,  284  U.S.  206,  the  Su- 
preme Court  said: 

"That  which  is  not  in  fact  the  taxpayer's  income 
cannot  be  made  such  by  calling  it  income." 

Neither  can  that  which  is  not  profit  constitute  "undis- 
tributed profit". 

Tax  lav/s  should  be  construed  and  applied 

"with  a  view  of  avoiding  so  far  as  possible  unjust 

and  oppressive  consequences "  (Farmers' 

Loan  &  Trust  Co.  v.  Minnesota,  280  U.S.  204.) 

In  United  States  v.  Ryan,  284  U.S.  167,  the  Court 

said: 

"A  literal  application  of  a  statute  which  would  lead 
to  absurd  consequences  is  to  be  avoided  whenever 
a  reasonable  application  can  be  given  which  is 
consistent  with  the  legislative  purpose." 

In  Rhodes  v.  Commissioner  of  Internal  Revenue, 
100  Fed.  (2d)  966  (6th  Cir.),  the  Court  said: 

"Common  sense  interpretation  is  the  safest  rule  to 
follow  in  the  administration  of  income  tax  laws. 
Gross  income  and  deductions  flow  from  trade,  com- 
merce and  dealings  in  property  carried  on  in  the 
ordinary  business  way  and  in  the  determination 
of  taxes  men  sould  measure  both  by  ordinary, 
everyday  business  standards.  Compare  Woolford 
Realty  Co.  v.  Rose,  Collector,  286  U.S.  319,  332  (3 
U.S.T.C.  Sec.  938) ;  United  States  v.  Hardy,  74  F. 
(2d)  841  (4  CCA.)  (35-1  U.S.T.C  Sec.  9060)." 
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In  Washington  Southern  Co.  vs.  Baltimore  Co.,  263 
U.S.  629,  Judges  Brandeis  said: 

"To  ascertain  the  true  meaning  of  the  rule, 
the  operation  and  effect  of  the  construction  urged 
must  be  considered." 

A  fact  cannot  be  brought  into  existence  by  "legis- 
lative fiat,"  which  does  not  and  cannot  be  made  to 
exist  "in  actuality".  (Heinier  vs.  Dounan,  285  U^.  312.) 

And  so  v^e  contend  in  this  case  that  profits  avail- 
able for  distribution  cannot  be  created  by  "legislative 
fiat".  That  is  so  because  the  penalty  is  for  failure  to 
distribute  and  a  corporation  cannot  distribute  profits 
w^hen  it  did  not  earn  any  in  fact. 

The  emphasis  must  be  on  the  term  "undistributed" 
which  presupposes  that  there  are  profits  to  distribute. 
Distributable  profits  can  no  more  be  created  by  legis- 
lation than  by  magic. 

The  first  cause  of  action  involves  Section  14  of  the 
Revenue  Act  of  1936  which  is  titled  "Surtax  on  Undis- 
tributed Profits". 

The  second  cause  of  action  involves  Sections  351- 
357  of  the  Revenue  Act  of  1937  titled  "Surtax  on  Per- 
sonal Holding  Companies". 

The  former  imposes  a  tax  of  certain  graduated  per- 
centage of  "undistributed"  net  income  (Section  14(b)) 
and  the  latter  imposes  a  tax  on  the  "undistributed"  ad- 
justed net  income  (Section  351). 

In  both  cases  it  is  a  tax  on  that  which  is  "undistri- 
buted" and  this  pre-supposes  the  existence  of  profits 
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in  fact  which  could  have  been  distributed  as  dividends 
to  stockholders  and  were  not  distributed. 

Distribution  of  profits  by  corporations  are  made 
by  means  of  dividends  and  dividends  are  defined  in 
Section  115  as  any  distrbuton  made  by  a  corporaton 
out  of  "earnings  or  profits".  Indeed  that  is  the  ac- 
cepted understanding  of  the  term  dividend,  even  in  the 
absence  of  statute.  Distributions  of  capital  are  re- 
garded as  liquidating  dividends.  Since  the  surtaxes  are 
imposed  upon  the  "undistributed"  profits  earned  in  the 
current  tax  year  there  must,  of  course,  be  profits 
earned  in  that  year  available  for  distribution.  Of 
course  if  a  corporation  sustains  losses  in  a  given  year 
through  any  cause  w^hether  it  be  from  thei  sale  of  as- 
sets or  excessive  operation  expenses  or  through  fire, 
accident  or  other  causes,  which  are  greater  than  its 
profits,  there  cannot  be  any  profit  in  fact  and  hence 
no  "undistributed  profit". 

The  surtaxes  on  "undistributed  profits"  relates  only 
to  profits  earned  in  the  current  tax  year.  They  do  not 
penalize  failure  to  distribute  earnings  of  prior  years 
(Corporate  Investment  Co.  vs.  Commissioner,  40  B.T. 
A.  1156 — see  text  at  page  87  of  Appendix.) 

Statutory  net  income  does  not  truly  reflect  the  tax- 
payer's actual  earnings  during  a  given  year  and  would 
deprive  the  Government  of  the  right  to  the  applica- 
tion of  the  penalty  in  many  cases  where  there  is  actual 
profit  in  the  year's  operation,  although  no  statutory 
taxable  income.  For  example,  a  corporation  may  have 
income  of  $10,000  from  normal  operations  and  in  addi- 
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tion  thereto  $50,000  of  income  from  Government  se- 
curities which  are  exempt  for  normal  tax  purposes. 
Thus  the  taxpayer  has  an  actual  income  of  $60,000  and 
yet  it  has  only  a  statutory  taxable  income  of  $10,000. 
In  such  a  case,  if  the  statutory  net  income  is  to  be  the 
test  in  determining  whether  there  is  "undistributed'^ 
profits,  then  the  taxpayer  would  not  be  subject  to 
the  surtax  even  though  $50,000  of  the  year's  income 
remains  "undistributed". 

The  revenue  law  permits  many  deductions  in  arriv- 
ing at  net  income  which  result  often  in  wiping  out 
statutory  net  income,  notwithstanding  the  fact  that 
there  was  actual  profit  in  the  year's  operation. 

Obviously  Congress  never  intended  that  Section  14 
should  not  apply  to  cases  where  there  were  actual 
profits  available  for  distribution  as  dividends  and  yet 
no  statutory  net  income. 

On  the  other  hand,  there  are  cases  in  which  there 
may  be  statutory  net  income  and  yet  no  actual  profit 
because  the  Revenue  Act  only  permits  certain  specific 
deductions  for  the  purpose  of  arriving  at  statutory  net 
income.  A  corporation  may  actually  pay  very  large 
salaries  to  officers  yet  it  would  not  be  permitted  to 
take  a  deduction  for  all  of  the  salaries  so  paid  over  and 
above  an  amount  which  the  Commissioner  deem&  rea- 
sonable. Many  other  limitations  are  placed  upon  de- 
ductions in  arriving  at  statutory  net  income  so  that  the 
statutory  net  income  bears  no  relation  to  the  actual  re- 
sult of  the  year's  operation. 

Obviously  the  existence  of  "undistributed  profits 


Chinook  Investment  Co.  53 

cannot  be  computed  on  the  basis  of  statutory  net  in- 
come in  the  latter  case,  and  upon  the  basis  of  actual 
net  profits  in  the  former  case. 

The  Internal  Revenue  Department  has  itself  ruled 
that  losses  sustained  must  be  deducted  in  full  in  order 

to  determine  the  existence  of  "undistributed  profits". 

Income  Tax  Ruling  3253,-1939—1  Cumulative  Bul- 
tin,  Part  I,  Page  178,  is  as  follov^s:  (See  text  of  rul- 
ing, p.  83  of  Appendix.) 

This  was  a  clean-cut  ruling  that  the  entire  loss  must 
be  deducted  in  determining  "undistributed  profit". 

The  idea  that  net  loss  can  be  tortured  into  being 
profit,  v^as  apparently  shocking  to  the  Supreme  Court. 

In  Woolford  Realty  Co.  v.  Rose,  286  U.S.  319—52 

Sup.  Ct.  568  the  Supreme  Court,  speaking  through  Jus- 
tice Cardozo,  said: 

"There  are  tw^o  fundamental  objections  to  this 
method  of  computation.  In  the  first  place,  an  in- 
terpretation of  net  income,  by  which  it  is  also  a 
net  loss,  involves  the  reading  of  the  words  of  the 
statute  in  a  strained  and  unnatural  sense.  The 
metamorphoses  is  too  great  to  be  viewed  without 
a  shock.  Certainly  the  average  man  suffering  a 
net  loss  from  the  operations  of  his  business  would 
learn  with  surprise  that,  within  the  meaning  of 
the  Congress,  the  amount  of  his  net  loss  was  also 
the  amount  of  his  net  income." 

If  a  dividend  must  be  paid  out  of  capital  or  earn- 
ings of  prior  years,  it  cannot  be  distribution  of  "earn- 
ings or  profits"  of  the  current  year. 

There  is  no  language  in  Section  117(d)  which  spe- 
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cifically  requires  that  the  $2,000.00  limitation  should 
be  applied  to  the  computation  of  undistributed  profits. 
Section  117(d)  in  its  present  form  was  enacted  in  1934 
prior  to  the  enactment  of  Section  14  (1936),  so  that  it 
cannot  be  said  that  it  was  contemplated  when  enacted 
that  it  would  be  applied  to  the  computation  of  undis- 
tributed profits. 

Section  14  contains  no  language  which  makes  ap- 
plicable the  $2,000.00  limitation  in  computing  undistri- 
buted profits. 

To  adopt  appellant's  theory  we  would  have  to  imply 
the  application  of  the  limitation.  But  statutes  are  never 
construed  to  imply  the  imposition  of  penalties  and  cer- 
tainly not  to  produce  "unjust  and  oppressive  conse- 
quences". 

It  is  argued  that  the  existence  of  undistributed 
profits  must  be  determined  by  the  formula  outlined  in 
Sections  21,  22  and  23  of  the  Revenue  Act.  But  those 
acts  merely  provide  the  formula  for  computing  the 
normal  tax.  They  are  not  designed  as  a  formula  for 
computing  "undisputed  profits". 

In  the  Weyerhauser  case,  33  B.T.A.  594,  it  was  ar- 
gued that  "earnings  and  profits"  must  be  computed  in 
the  same  manner  as  "statutory  net  income"  and  the 
Board  said: 

"This  argument  loses  sight  of  the  fact  that 
Congress,  in  enacting  section  23,  was  concerned 
only  with  deductions  to  be  allowed  in  computing 
net  income;  it  was  neither  defining  earnings  and 
profits,  nor  providing  a  method  for  computing 
them." 
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In  that  case  it  was  the  taxpayer  who  was  urging 
that  earnings  and  profits  should  be  computed  in  accord- 
ance with  the  formula  in  Sections  21,  22  and  23.  The 
Commissioner  of  Internal  Revenue  took  the  opposite 
view  and  was  sustained  by  the  Board  of  Tax  Appeals. 
See  text  of  decision,  p.  84  of  Appendix.) 

The  Supreme  Court  rejected  that  idea  in  U.  S.  vs. 
Pleasants,  305  U.S.  357.  There,  too,  the  Commissioner 
attempted  to  apply  the  same  formula.  The  Court  said : 

"We  are  not  impressed  with  the  argument  based 
on  the  provisions  of  Sections  21,  22  and  23,  26  U. 
S.C.A.  §§  21-23.  True,  Section  21  provides  that 
'net  income'  means  gross  income  computed  under 
Section  22  less  the  deduction  23.  Section  22  defines 
gross  income  and  Section  23  provides  for  deduc- 
tions, including  deductions  for  losses.  But  Sections 
21,  22  and  23  are  not  to  be  construed  so  as  to  de- 
rogate from  the  special  and  explicit  provisions  of 
Section  101(b)."  (1932  Act  same  as  117(b)  1936 
Act.) 

The  Board  of  Tax  Appeals  and  the  courts  have 
recognized  and  have  given  effect  to  a  clean-cut  distinc- 
tion between  "statutory  net  income"  and  "earnings  or 
profits".  The  former  is  a  purely  statutory  concept 
and  does  not  take  into  account  all  of  a  taxpayer's  in- 
come (for  it  excludes  revenue  derived  from  govern- 
ment, state,  county,  etc.  bonds  (Sec.  22(b)(4)  and 
other  types  of  securities),  and  does  not  take  into  ac- 
count all  deductions  which  go  to  decrease  or  wipe  out 
profits.  As  for  example,  the  $2,000  limitation  on  capi- 
tal losses,  and  extraordinary  legitimate  expenditures 
not  allowable  for  statutory  income  tax  purposes. 

Whereas  the  latter  term  "earnings  or  profits"  deals 
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with  realities,  profit  or  loss  in  fact  and  not  the  arbi- 
trary statutory  concept. 

A  taxpayer  may  or  may  not  have  net  income  for 
normal  tax  purposes  within  the  arbitrary  statutory 
provisions  but  "dividends"  can  only  be  paid  out  of  ac- 
tual profits  and  not  profit  by  fiat. 

In  Chas.  F.  Ayer  v.  Commissioner,  12  B.T.A.  284, 

the  Board  of  Tax  Appeals  clearly  pointed  out  the  dif- 
ference betv/een  "net  income"  upon  which  income  tax 
is  paid  and  "profit"  out  of  which  dividends  are  paid, 
and  concluded  by  saying: 

"It  therefore  follows  that  the  earnings  or  profits 
mentioned  in  section  201(a)  of  the  Revenue  Act 
of  1921  (same  as  Sec.  105  of  1936  Act)  are  not  the 
equivalent  of  the  taxable  net  income  of  the  cor- 
poration. In  this  connection  see  National  Grocery 
Co.,  1  B.T.A.  688,  and  Lynch  v.  Hornby,  247  U.S. 
339." 

In  W.  S.  Parish  &  Co.  v.  Commissioner,  38  B.T.A. 
150— affd.  104  Fed.  (2d)  833  (5th  Cir.),  the  Board  of 
Tax  Appeals  held: 

"The  rule  (computation  according  to  statutory 
formula)  is  applicable  only  in  computing  taxable 
net  income,  that  is,  the  income  upon  which  Con- 
gress has  levied  a  tax.  Thus,  taxable  net  income  is 
purely  a  statutory  concept,  and  bears  no  relation 
to  gains  and  profits  subject  to  distribution  as  divi- 
dends. (Citations.)  It  is  the  actual  gain  or  loss 
which  affects  the  corporation's  capital  and  deter- 
mines whether  there  is  earned  surplus,  or  a  deficit 
which  impairs  the  capital." 

In  McKinney  v.  Commissioner,  32  B.T.A.  450— affd. 
87  Fed.  (2d)  811,  the  Board  of  Tax  Appeals  said: 
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"The  substance  of  the  government's  argument 
seems  to  be  that  the  statute  requires  that  'earn- 
ings or  profits'  of  a  corporation,  as  the  term  is 
used  in  section  201,  supra  (same  as  Section  115) 
must  be  determined  in  the  same  manner  and  on  the 
same  basis  as  its  taxable  income.  That  the  statute 
does  not  so  provide  is,  in  our  opinion,  well  settled. 
See  our  discussion  in  Charles  F.  Ayer,  12  B.T.A. 

284 »      .      ,      ,      , 

Section  201(d)  on  its  face  distinguishes  between 
^earnings  or  profits',  as  used  in  subsection  (a;,  and 
taxable  net  income  .  .  .  ." 

In  Elmhirst  v.  Commissioner,  41  B.T.A.  348,  the 

Board  of  Tax  Appeals  held: 

"We  first  examine  the  question  of  proper  basis 
for  computation  of  profit  or  loss :  Respondent  con- 
cedes that  the  Board  has  decided  this  question  ad- 
versely to  him  in  W.  S.  Farish  &  Co.,  38  B.T.A. 
150,  and  Ida  I.  McKinney,  32  B.T.A.  450;  affd.  87 
Fed.  (2d)  811,  to  the  effect  that  for  the  purpose  of 
ascertaining  the  amount  of  earnings  and  profits 
available  for  distribution  as  dividends,  cost  to  the 
corporation  should  be  used  rather  than  the  statu- 
tory basis  for  determinating  gain  or  loss  for  pur- 
pose of  computing  tax.  Since  W.  S.  Farish  &  Co. 
has  been  affirmed,  104  Fed.  (2d)  833,  by  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit,  and 
since  the  same  conclusion,  in  effect,  in  F.  J.  Young 
Corporation,  35  B.T.A.  860,  has  been  affirmed  by 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
103  Fed.  (2d)  137,  further  discussion  of  this  point 
is  unnecessary,  and  we  hold,  in  accordance  with 
said  cases,  that  the  proper  basis  is  the  basis  of 
cost  to  the  corporation.  The  same  decisions  re- 
quire a  holding  against  the  respondent  upon  two 
minor  items  entering  into  the  computation  of 
profit  or  loss  of  the  cor])oration,  to-wit,  whether 
$287,586.36  is  an  allowable  deduction  for  losses  for 
1932  from  sale  of  securities  held  less  than  two 
years,  losses  on  wash  sales,  and  taxes ;  and  wheth- 
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er  $144,979.18  is  an  allowable  deduction  for  the 
year  1933  because  of  adjustment  to  cost  of  securi- 
ties sold,  and  losses  on  wash  sales.  The  same  logic 
dispositive  of  the  above  cases  indicates  that  such 
deductions,  though  not  to  be  taekn  into  considera- 
tion in  arriving  at  taxable  net  income,  should  be 
deducted  in  computing  earnings  or  profits  of  the 
corporation  in  the  determination  of  avails  for  dis- 
tribution." 

In  the  case  at  bar  v/e  claim  the  right  to  deduct  losses 
in  full  for  the  purpose  of  computing  the  existence  of 
"undivided  profits".  There  is  no  language  in  Section 
14  (undistributed  profits  tax  Act)  or  in  Section  351  of 
the  Revenue  Act  of  1937  (personal  holding  company 
tax  act)  which  specifically  directs  that  losses  (ex- 
cept to  the  extent  of  $2,000)  should  be  excluded  in  com- 
puting the  existence  or  non-existence  of  undistribut- 
able  profits  nor  is  there  any  language  in  the  Acts  which 
makes  Section  117(d)  applicable  in  either  case. 

In  the  case  at  bar  we  are  concerned  with  the  ques- 
tion whether  profits  were  made  in  the  current  year 
(Foley  case,  106  Fed.  (2d)  73;  Northwest  Steel  Co.  case, 
311  U.S.  46,  and  Crane-Johnson  case,  311  U.S.  54) 
which  could  have  been  distributed  as  dividends  (not  a 
distribution  of  capital,  or  profits  made  in  former 
years). 

Profits  or  losses  in  prior  years  cannot  be  consid- 
ered in  determining  the  existence  of  "undistributed 
profit"  of  the  current  year,  (Corporate  Inv.  Co.  vs. 
Com.,  40  B.T.A.  1156,  see  p.  87  of  Appendix.)  Profits  of 
prior  years  pass  to  surplus  account  and  become  capital. 
(Macomber  case,  252  U.S.  189.) 
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Since  the  existence  or  non-existence  of  profits 
available  for  distribution  as  dividends  must  be  deter- 
mined from  the  year's  operations  as  a  whole  without 
regard  to  prior  years,  the  plaintiff  in  this  case  had  no 
"undistributed"  profits  in  either  year  out  of  which  it 
could  have  legally  declared  a  dividend.  The  losses  sus- 
tained wiped  out  the  earnings  for  the  years  and  re- 
duced the  surplus  account. 

Under  the  formula  used  by  the  writer  of  the  Treas- 
ury Department  memorandum  when  applied  to  the  case 
at  bar  there  was  no  undivided  profits  in  the  tax  year 
in  question. 

Appellant  is  grossly  mistaken  when  it  asserts  (p. 

12) 

"That  surtax  on  undistributed  profits  has  been  sus- 
tained in  situations  where  the  corporate  taxpayer 
has  had  nothing  available  for  distribution." 

Three  cases  are  cited  in  support  of  this  assertion, 
Northwest  Steel  Mills,  Crane-Johnson  Co.  and  Foley 
Securities  cases.  In  every  one  of  them  the  corporation 
actually  earned  profits  in  fact  in  the  current  tax  year. 

In  none  of  them  did  the  taxpayer  attempt  to  set  off  any 
losses  against  the  profits. 

In  the  Foley  case  the  profits  were  actually  distri- 
buted as  dividends.  In  the  Northwest  Steel  and  Crane- 
Johnson  cases  the  profits  were  not  distributed.  In  those 
two  cases  the  taxpayer  claimed  that  it  was  precluded 
from  making  such  distribution  because  it  was  under 
contractual  duty  to  refrain  from  doing  so,  that  the 
contracts  came  within  the  provision  of  Section  26-c  and 
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therefore  was  entitled  to  the  deduction  provided  for 
therein. 

There  were  no  losses  sustained  or  claimed.  There 
were  profits  in  fact  and  there  is  not  the  slightest  inti- 
mation in  any  of  those  cases  that  a  "surtax  on  undis- 
tributed profits"  can  be  imposed  when  there  are  no 
profits  in  fact. 

The  validity  of  the  act  was  attacked  in  those  cases, 
but  it  was  sustained  on  narrow  ground  that  the  act 
deals  with  the  income  "for  each  taxable  year" — "a  defi- 
nite period" — that  is,  the  current  annual  profits.  The 
court  held  the  act  valid  "as  applied"  to  those  taxpayers 
because  they  had  actually  earned  profit  in  the  current 
year  and  it  was  upon  that  profit  that  the  surtax  was 
imposed.  The  reasoning  employed,  implies  that  if  the 
surtax  had  been  imposed  where  there  were  no  actual 
profits,  the  act  would  be  deemed  invalid. 

Assuming  without  conceding  that  the  losses  were 
"capital  losses"  they  would  nevertheless  have  to  be  de- 
ducted in  full  to  determine  the  existence  of  "undistri- 
buted profits".  When  so  computed  there  were  none  ir 
the  years  in  question. 
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POINT  III. 

Assuming  mthout  admitting  that  the  deduction  for 
the  losses  are  limited  to  $2,000.00  in  each  year,  ap- 
pellee had  no  undistributed  profits  in  either  year 
because  he  was  entitled  to  take  the  deduction  of 
the  dividend  received  credit  (26(b))  in  determin- 
ing the  existence  of  "undistributed  profits". 

ARGUMENT 

Section  26(b)  of  the  Revenue  Act  in  force  in  both 
years  provides  that  corporations  should  be  allowed  a 
credit  to  the  extent  of  85  per  cent  of  the  revenue  re- 
ceived from  dividends  on  stock  owned  by  the  company. 
This  credit  was  provided  for,  because  the  corporations 
paying  the  dividends  had  already  paid  income  tax  up- 
on the  profits  which  were  distributed  as  dividends. 

Section  13  which  imposes  the  income  tax  on  cor- 
porations specifically  makes  section  26(b)  applicable. 
It  says: 

"As  used  in  this  title  the  term  'normal — tax  net  in- 
come' means  the  net  income  minus  the  sum  of — 

(2)  Dividends  received — the  credit  provided  in 
Section  26(b)." 

Appellee  took  this  credit  in  computing  its  income 
tax  in  both  years  and  its  right  to  do  so  has  not  been 
and  is  not  now  questioned. 

If  appellee  is  entitled  to  take  this  credit  in  deter- 
mining the  existence  of  "undistributed  profits"  then 
there  were  no  undistributed  profits  in  either  year,  even 
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though  losses  are  limited  to  $2,000.00.  This,  too,  is  not 
questioned.  The  findings  of  fact  set  forth  (Tr.  pp.  26 
and  27)  the  essential  figures.  They  are  not  questioned. 
The  only  issue  raised  in  this  respect,  is  the  right  as  a 
matter  of  law  to  take  this  credit  in  computing  undis- 
tributed profits. 

These  figures  show  that  in  1936  the  gross  revenue 
was  $38,873.30.  The  deductions  for  salaries,  rent,  taxes, 
et  cetera  were  $14,331.45,  leaving  $24,541.85.  The  divi- 
dend received  credit  (to-wit  85  per  cent  of  $27,145.09 
dividends,  Tr.  51)  was  $23,073.32.  The  loss  from  sale 
of  securities  (if  117(d)  is  held  applicable)  was  $2,000.00. 
The  total  credits  are  $25,073.32  which  is  in  excess  of 
the  aforesaid  profits. 

In  1937  the  gross  revenue  was  $43,787.61.  The  de- 
duction for  repairs,  interest,  taxes,  et  cetera  was  $26,- 
674.11,  leaving  $17,113.50.  The  dividend  received 
credit  (85  per  cent  of  $25,188.70  dividend,  Tr.  85)  was 
$21,410.49,  which  of  course  largely  exceeds  the  profits 
even  without  any  deduction  for  losses  from  the  sale 
of  the  securities. 

In  a  very  real  sense  the  dividend  received  credit  in 
the  case  of  corporations  is  not  a  credit  at  all.  When 
section  26(b)  is  read  together  with  Section  13,  it  be- 
comes apparent  that  the  Congress  intended  that  only 
15  per  cent  of  the  revenue  received  by  corporations 
from  dividends  on  stock  of  other  corporations  should 
be  treated  as  income. 

We  submit  that  section  14  which  imposes  the  pen- 
alty on  undistributed  profits  as  well  as  Sections  351 
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to  356  of  the  Revenue  Act  of  1937  (personal  holding 
company  act)  require  the  allowance  of  the  dividend  re- 
ceived credit  in  both  instances  in  computing  "undistri- 
buted profits". 

Now  Section  26  provides 

"In  the  case  of  a  corporation  the  following  credits 
shall  be  allowed  to  the  extent  provided  in  the  vari- 
ous sections  imposing  tax — 

"(b)   Dividend  received — 85  per  cent  of  the 
amount  received  as  dividends " 

This  provision  is  applicable  to  all  sections  of  the 
Revenue  Act  "imposing  tax".  It  is  not  Hmited  to  any 
particular  section  or  particular  tax.  The  language  is 
very  clear.  It  says  as  provided  in  the  various  sections 
imposing  tax. 

The  provision  is  comprehensive  and  cannot  be  lim- 
ited in  its  application  to  the  computation  of  the  nor- 
mal tax  and  excluded  from  the  computation  of  the 
tax  on  "undistributed  profits". 

In  the  formula  for  determining  the  amount  of  the 
surtax  on  undistributed  profits,  net  income  is  the  start- 
ing point.  Net  income  so  far  as  corporations  are  con- 
cerned must  mean  the  net  income  as  it  is  computed 
in  the  case  of  corisorations  for  normal  tax  purposes 
under  the  formula  provided  in  Section  13  and  this  re- 
quires specifically  the  deduction  of  the  dividend  re- 
ceived credit. 

Section  351  of  the  Revenue  Act  of  1937,  applicable 
to  the  second  cause  of  action,  imposes  the  surtax  upon 
the  "undistributed  adjusted  net  income".  The  formula 
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for  determining  undistributed  adjusted  net  income 
are  provided  for  in  Sections  355  and  356.  V/hen  read 
together  they  make  "net  income"  the  starting  point 
for  computation.  Here,  too,  the  computation  must  be 
made  in  accordance  with  Section  13  which  is  applicable 
to  corporations,  and  produces  the  same  result  as  the 
computation  under  Section  14. 

Appellant  asserts  that  the  dividend  received  credit 
is  not  here  relevant  (page  10)  and  in  the  footnote  says 
that  this  credit  is  not  allowed  in  computing  the  surtax 
on  undistributed  profits. 

No  decisions  are  cited  in  support  of  this  assertion 
We  submit  that  the  sections  of  the  act  referred  to  above 
require  that  the  dividend  receiving  credit  Section  26 
(b)  be  allowed  under  all  sections  of  the  Revenue  Act 
"imposing  tax".  It  is  not  limited  to  the  sections  im- 
posing normal  tax  only. 
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POINT  IV. 

Appellee  was  not  a  personal  holding  company  within 
the  meaning  of  Sections  352  and  353  of  the  Revenue 
Act  of  1937. 

SUMMARY  OF  ARGUMENT 

A. 

Appellee  was  not  a  personal  holding  company 
because  revenues  from  rents  constituted  more 
50  per  cent  of  the  gross  income. 

B. 

Gross  income  for  the  purpose  of  these  sections 
is  not  synonymous  with  gross  receipts. 

C. 

"Gross  income"  within  the  meaning  of  sections 
35^  and  353  must  be  computed  by  deducting  from 
gross  "receipts"  the  cost  of  the  property.  As  so 
computed,  the  rents  were  more  than  50%  of  the 
gross  income. 

ARGUMENT 

A  "personal  holding  company"  is  defined  as  fol- 
lows: 

Sec.  352 the  term  "personal  holding  com- 
pany" means  any  corporation  if — 

(a)  ....  at  least  80  per  centum  of  its  gross 
income  for  the  taxable  year  in  ])ersonal  hold- 
ing company  income  as  defined  in  section 
353. 


Sec.  353  ".  .  .  .  for  the  ])uri)0se  of  this  title  the 
term  'personal  holding  company  income'  means 
the  portion  of  the  gross  income  which  consists 
of: 
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(a)  Dividends  ..... 

(b)  Stock  and  Securities  Transactions  .  .  .  , 

(c)  Commodities  Transactions 

(d)  Estates  and  Trusts 

(e)  Personal  Service  Contracts  .... 

(f)  Use  of  Corporation  Property  by  Share- 
holder   

(g)  Rents. — Unless  constituting  50  per  centum 
or  more  of  the  gross  income " 

Appellee's  gross  income  did  not  bring  it  within  the 
foregoing  sections  of  the  Revenue  Act. 

"Gross  income"  is  not  synonymous  with  gross  re- 
ceipts. 

Article  402-2  Regulations  101  says: 

"In  determining  whether  the  personal  holding 
company  income  is  equal  to  the  required  percen- 
tage of  the  total  gross  income,  the  determination 
must  not  be  made  upon  the  basis  of  gross  receipts, 
since  gros  sincome  is  not  synonymous  with  gross 
receipts." 

Article  351-2  Regulation  94  says: 

"Gross  income  is  not  synonymous  with  gross 
receipts.  For  example,  in  the  case  of  a  sale  or  ex- 
change of  property,  it  includes  only  the  excess  of 
the  amount  realized  therefrom  over  the  adjusted 
basis  provided  for  in  section  113(b). 


"Gains  from  all  transactions  involving  stock  in 
trade,  etc.,  are  determined  for  the  taxable  year  as 
a  whole  instead  of  separately." 

Regulation  (a)"l  (1938)  says: 

"Gross  income  includes  in  general  .  .  .  profits  from 
sales  of  and  dealings  in  property  ...  in  general 
income  is  the  gain  derived  .  .  .  from  .  .  .  profit 
gained  through  selling  or  conversion  of  capital 
assets." 
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Article  22 (a) -5  (1936)  says: 

"Art.  22 (a) -5  Gross  Income  from  Business. — 
In  the  case  of  a  manufacturing,  merchandising,  or 
mining  business  'gross  income'  means  the  total 
sales,  less  the  cost  of  goods  sold,  plus  any  inconie 
from  investments  and  from  incidental  or  outside 
operations  or  sources  .  .  .  ." 

In  United  States  v.  Guggenheim  Exploration,  238 
Fed.  231,  the  Court  said: 

"The  word  'income'  is  not  synonymous  with  the 
word*receipts'.  Von  Baumbach  v.  Sargent  Land 
Co,  219  Fed.  31,  134  CCA.  649." 

In  Greensboro  Gas  Co.  v.  Commissioner,  30  B.T.A. 
1362  the  Board  of  Tax  Appeals  held: 

"Gross  income  from  business  in  which  sales  of 
property  are  involved  does  not  include  the  cost 
of  the  property  sold.  The  capital  outlay  for  the 
cost  must  be  subtracted  from  gross  receipts.  We 
must  keep  in  mind  the  distinction  between  gross 
receipts  and  gross  income.  The  depletion  deduc- 
tion is  based  on  gross  income  and  not  gross  re- 
ceipts. The  situation  represented  here  is  analogous 
to  that  of  a  merchant  who  is  required  to  deduct 
from  his  gross  receipts  the  cost  of  goods  sold  in 
determining  gross  income.  It  is  only  the  latter 
which  is  the  basis  for  computing  depletion  in  the 
case  before  us." 

From  the  foregoing  regulations  and  decisions  it  is 
obvious  that  the  gross  income  of  appellee  represents 
the  receipts  from  all  sources  including  the  sale  of  se- 
curities less  the  cost  of  the  securities  sold. 

Appellee's  "gross  income"  was  derived  from  the 
following: 
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(a)  Dividends  and  interest. 

(b)  Stock  and  securities  transactions, 
(g)  Rents. 

Appellee's  gross  receipts  in  1937  were  as  follows : 

From  sale  of  securities $43,239.27 

Interest  180.00 

Rents  18,418.91 

Dividends  25,188.70 

TOTAL  RECEIPTS $87,026.88 

Cost  of  Securities $63,892.06 

GROSS  INCOME $23,134.82 

The  amount  received  from  the  sale  of  securities  and 
the  cost  are  shown  in  the  schedule  which  is  part  of 
plaintiff's  exihibit  5  and  reproduced  on  page  89  of  tne 
transcript.  The  figures  quoted  constitute  the  totais 
of  the  two  columns  headed  "sale  price"  and  "cost". 

The  revenue  from  interest,  rents  and  dividends  is 
shown  in  the  schedule  which  is  part  of  plaintiffs  exhi- 
bit 5  appearing  at  the  foot  of  page  85  of  the  transcript. 
There  is  no  issue  in  this  case  as  to  the  accuracy  of  these 
figures. 

Since  the  rents  were  $18,418.91  they  are  of  course 
more  than  50  per  cent  of  the  gross  income  of  $23,134.82, 

Since  the  rents  must  be  excluded  in  computing  the 
personal  holding  company  income  the  remainder  which 
constitutes  personal  holding  company  income,  to-wit, 
$4,715.91,  is  less  than  80  per  cent  of  its  total  gross  in- 
come. Appellee  does  not  therefore  come  within  the 
definition  of  personal  holding  company  (Section  352). 
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POINT  V. 

If  the  Acts  in  question  are  construed  so  as  to  preclude 
the  deduction  of  the  total  loss  in  determining  the 
existence  of  undistributed  profits  and  are  not  limi- 
ted to  profits  in  fact,  then  the  Acts  as  applied  to  ap- 
pellee are  unconstitutional  because  (a)  they  do  not 
impose  a  tax  on  income  but  on  capital  and  (b)  they 
are  so  arbitrary  as  to  violate  the  due  process  clause 
of  the  Constitution. 

It  is  recognized  that  the  purpose  of  both  acts  here 
in  question  was  to  "compel  corporations  to  distribute 
their  current  earnings  to  stockholders  so  as  to  increase 
their  tax  liability". 

In  Foley  Securities  Co.  v.  Commissioner,  106  Fed. 
(2d)  73  (8th  Cir.),  the  court  said: 

"There  can  be  no  doubt  that  the  purpose  of  Con- 
gress in  enacting  Section  351  was  to  compel  each 
personal  holding  company  to  distribute  its  current 
earnings  instead  of  accumulating  them,  so  as  to 
augment  the  income  of  its  shareholders  thereby 
increasing  the  amount  of  their  tax  liability." 

In  Bastian  Bros.  Co.  v.  McGowan,  32  Fed.  Sup.  93, 

the  Court  said : 

"The  statute  (referring  to  Section  14— Undistribu- 
ted Profit  Tax)  was  enacted  to  check  evasion  of 
surtax  on  corporation  earnings  by  leaving  them 
undistributed.  It  was  within  the  power  of  congi-ess 
to  pass  laws  reasonably  regulated  to  check  avoid- 
ance of  a  tax." 

We  recognize,  of  course,  that  penalties  can  be  im- 
posed for  failure  to  distribute  current  profits,  if  the 
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failure  is  for  the  purpose  of  preventing  the  imposition 
of  the  surtax  on  the  stockholders.  As  such  the  acts 
would  be  an  aid  to  the  enforcement  of  the  collection 
of  income  tax  and  therefore  in  legal  contemplation  a 
tax  on  "income"  within  the  meaning  of  the  Sixteenth 
Amendment. 

But  if  there  is  only  "statutory  net  income"  and  no 
profits  in  fact  dividends  to  stockholders  cannot  be  de- 
clared and  paid  out  of  current  earnings. 

Under  such  circumstances  a  dividend  could  only  be 
paid  out  of  capital.  Profits  earned  in  prior  years  are 
deemed  to  be  capital  (Eisner  vs.  Macomber,  252  U.S. 
189;  Willcutts  vs.  Milfore  Dairy  Co.,  275  U.S.  215). 

So  that  if  resort  must  be  had  to  original  capital 
or  added  capital  or  earnings  of  previous  years  which 
were  passed  to  surplus  account,  the  penalty  would  be 
on  the  failure  to  distribute  "capital"  or  "property"  and 
not  on  income. 

In  thei  case  at  bar  the  corporation  ended  both  years' 
operations  with  an  actual  loss.  It  had  no  current  earn- 
ings or  profits  which  could  under  any  proper  business 
practice  be  distributed  as  a  dividend  to  stockholders. 
For  the  purpose  of  determining  the  existence  of  distri- 
butable profit  it  is  immaterial  whether  the  loss  arose 
from  sale  of  securities  or  sale  of  merchandise  or  acci- 
dent or  fire  or  excessive  operating  costs.  "Whatever 
the  reason  the  fact  remains  that  it  had  no  profits  in 
fact  in  those  two  years  and  hence  could  make  no  dis- 
tribution of  dividends  unless  it  resorted  to  earnings 
of  prior  years. 
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We  submit  that  unless  the  acts  are  construed  as  ap- 
plying only  to  cases  in  which  there  are  actual  profits 
in  the  current  year  available  for  distribution,  that  the 
acts  are  invalid  because  they  would  not  impose  taxes 
on  "income"  but  would  constitute  a  penalty  for  failure 
to  distribute  "property"  or  "capital". 

The  Sixteenth  Amendment  does  not  authorize  the 
Congress  to  impose  a  tax  on  "undistributed  profits". 

In  Linder  v.  United  States,  268  U.S.  5—45  S.  Ct.  446, 

the  Court  held: 

"Congress  cannot,  under  the  pretext  of  exe- 
cuting delegated  power,  pass  laws  for  the  accom- 
plishment of  objects  not  instrusted  to  the  federal 
government.  And  we  accept  as  established  doc- 
trine that  any  provision  of  an  act  of  Congress  os- 
tensibly enacted  under  power  granted  by  the  Con- 
stitution, not  naturally  and  reasonably  adopted  to 
the  effective  exercise  of  such  power,  but  solely  to 
the  achievement  of  something  plainly  within  power 
reserved  to  the  states,  is  invalid  and  cannot  be  en- 
forced. (Citing  cases.)  In  the  light  of  these  prin- 
ciples, and  not  forgetting  the  familiar  rule  that  'a 
statute  must  be  construed,  if  fairly  possible,  so  as 
to  avoid  not  only  the  conclusion  that  it  is  unconsti- 
tutional, but  also  grave  doubts  upon  that  score', 
the  provisions  of  this  statute  must  be  interpreted 
and  applied." 

In  Helvering  v.  City  Bank  Farmers  Trust  Co.,  296 

U.S.  85,  the  Supreme  Court  said: 

"Congress  may  adopt  a  measure  reasonably  cal- 
culated to  prevent  avoidance  of  a  tax.  The  test 
of  validity  in  respect  of  due  process  of  law  is 
whether  the  means  adopted  is  appropriate  to  the 
end.  A  legislative  declaration  that  a  status  of  the 
taxpayer's  creation  shall,  in  the  application  of  the 
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tax,  be  deemed  the  equivalent  of  another  status 
falling  normally  within  the  scope  of  the  taxing- 
power,  if  reasonably  requisite  to  prevent  evasion, 

does  not  take  property  without  due  process.  But 
if  the  means  are  unnecessary  or  inappropriate  to 
the  proposed  end,  are  unreasonably  harsh  or  op- 
pressive, when  viewed  in  the  light  of  the  expected 
benefit,  or  arbitrarily  ignore  recognized  rights  to 
enjoy  or  to  convey  individual  property,  the  guar- 
antee of  due  process  is  infringed. 

"There  are,  however,  limits  to  the  power  of 
Congress  to  create  a  fictitious  status  under  the 
guise  of  supposed  necessity.  Thus  it  has  been  held 
that  an  act  creating  a  conclusive  presumption  that 
a  gift  made  within  two  years  prior  to  death  was 
made  by  the  donor  in  contemplation  of  death,  and 
requiring  the  value  of  the  gift  to  be  included  in 
computing  the  estate  of  the  decedent  subject  to 
transfer  tax,  is  so  grossly  unreasonable  as  to  vi- 
olate the  due  process  clause  of  the  Fifth  Amend- 
ment." 

In  Hoeper  v.  Tax  Commission  of  Wisconsin,  284  U. 
S.  206—52  S.  Ct.  120,  the  Court  had  under  considera- 
tion a  Wisconsin  statute  which  required  the  income  of 
the  wife  and  children  to  be  added  to  that  of  the  hus- 
band and  father  for  the  purpose  of  computing  his  in- 
come tax.  The  statute  was  sustained  by  the  State 
Supreme  Court  "on  the  ground  that  the  statute  was 
necessary  to  prevent  frauds  and  evasions  of  the  tax 
by  married  persons."  The  United  States  Supreme 
Court  held: 

"The  claimed  necessity  cannot  justify  the  otherwise 
unconstittuional  exaction." 

The  case  most  often  cited  in  support  of  the  validity 
of  taxes  on  undistributed  profits  is  the  case  of  Hel- 
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vering  v.  National  Groc.  Co.,  282  U.S.  932.  That  case  in- 
volved the  Section  102  tax,  formerly  Section  104.  The 
court  sustained  the  Act  because, 

"It  merely  lays  the  tax  upon  the  corporations  which 
use  their  powers  to  prevent  imposition  upon  their 
stockholders  of  the  federal  surtaxes.  *Con^ess 
in  raising  revenue  has  incidental  power  to  defeat 
obstructions  to  that  incidence  of  taxes  which  it 
chooses  to  impose.'  United  Business  Corporation 
V.  Commissioner,  (2d  Cir.)  62  F.  (2d)  754,  756." 

An  act  which  imposes  a  penalty  "on  undistributed 
profits"  v/hen  there  are  no  profits  in  fact  cannot  be 
sustained  as  an  act  "to  prevent  imposition  upon  their 
stockholedrs  of  Federal  surtaxes"  nor  as  an  aid  to  the 
collection  of  income  tax,  because  the  stockholders 
would  in  no  event  be  subject  to  additional  tax  when 
there  were  no  profits  available  for  distribution. 

In  Eisner  vs.  Macomber,  252  U.S.  189,  the  Court  had 
under  consideration  Section  2  of  the  Revenue  Act  of 
1916  which  provided  that  "net  income"  should  include 
"stock  dividends"  and  that  stock  dividends  be  "con- 
sidered dividends".  The  court  in  holding  the  act  invalid 
said  that  it  cannot  be  construed 

"as  inseparable  from  the  interpretation  of  the 
Sixteenth  Amendment" 

and  it  held: 

"It  is  manifest  that  the  stock  dividend  in  question 
cannot  be  reached  by  the  Income  Tax  Act  and  could 
not,  even  though  Congress  expressly  declared  it 
to  be  taxable  as  income,  unless  it  is  in  fact  income.'" 

"A  proper  regard  for  its  genesis,  as  well  as  its 
very  clear  language,  requires  also  that  this  amend- 
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and  startling  doctrine,  condemned  by  its  mere 
statement,  and  distinctly  repudiated  by  this  court 
in  the  Schelsinger  (270  U.S.  250,  46  S.  Ct.  260,  70 
L.  Ed.  557,  43  A.L.R.  1224),  and  Hoeper  (284  U.S. 
217,  52  S.  Ct.  120,  76  L.  Ed.  248)  cases  involving 
similar  situatioans.  Both  emphatically  declared 
that  such  rights  were  superior  to  this  supposed 
necessity. 

"However,  whether  the  latter  presumption  be 
treated  as  a  rule  of  evidence  or  of  substantive  law, 
it  constitutes  an  attempt,  by  legislative  fiat,  to  en- 
act into  existence  a  fact  which  here  does  not,  and 
cannot  be  made  to,  exist  in  actuality,  and  the  re- 
sult is  the  same,  unless  we  are  ready  to  overrule 
the  Schlesinger  case,  as  we  are  not " 


CASES  CITED  BY  APPELLANT 

Appellant  cites  Helvering  vs.  Northwest  Steel  Mills, 
311  U.S.  46,  Crane-Johnson  Co.  v.  Helvering,  311  U. 
S.  54,  and  Foley  Securities  Corporation  vs.  Commis- 
sioner, 106  F.  (2d)  731,  in  support  of  the  validity  of 
the  surtaxes  in  question  as  applied  to  the  taxpayer  in 
the  case  at  bar. 

The  cases  cited  have  no  application.  In  all  of  the 
three  cases  the  taxpayers  actually  earned  profits  avail- 
able for  distribution  in  the  current  tax  year.  In  the 
Foley  case  the  profits  were  actually  distributed  as 

dividends.   Those  cases  merely  decided  that  the  acts 
were  valid  when  applied  to  actual  profits. 

Emphasis  was  placed  in  those  cases  on  the  fact 
that  the  tax  was  imposed  on  the  earnings  of  the  "cur- 
rent year".   They  preclude  the  idea  that  penalty  can 
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be  imposed  for  failure  to  distribute  earnings  of  prior 
years. 

In  the  case  at  bar  the  situation  is  reversed.  Here 
there  was  no  "statutory  income"  and  no  profits  avail- 
able for  distribution  in  the  current  year.  There  v^as 
a  decrease  in  surplus  in  each  of  the  tax  years  in  ques- 
tion. There  is  not  the  slightest  suggestion  in  those 
cases  that  the  acts  would  be  held  valid  if  construed  to 
impose  the  penalty  for  failure  to  distribute  profits 
when  there  were  no  profits  in  fact. 

The  Supreme  Court  did  not  in  the  Northwest  Steel 
Mills  case  "reject"  the  contention  made  by  appellee  in 
the  case  at  bar.  That  contention  v/as  not  made  and 
could  not  be  made  in  that  case  because  as  already  point- 
ed out  the  taxpayer  had  actually  earned  profits  (not 
merely  statutory  income).  It  v/as  income  in  the  cur- 
rent tax  year.  The  validity  of  the  act  as  applied  to  a 
case  in  which  there  are  no  profits  in  fact  was  not 
raised,  discussed  or  passed  upon  by  the  Court. 

In  the  case  of  Helvering  vs.  National  Grocery  Co., 
cited  by  the  appellant,  the  taxpayer  corporation  had 
actual  profits  (not  statutory  income)  of  approximate- 
ly $700,000.00  after  payment  of  Federal  income  tax 
and  the  payment  of  salary  of  $104,000  to  the  sole  own- 
er of  stock  of  the  corporation.  It  involved  Section  102 
of  the  Revenue  Act  imposing  a  surtax  upon  the  un- 
distributed profits.  It  was  held  to  be  constitutional 
as  applied  to  the  taxpayer  in  that  case  because 
it  was  applied  to  actual  profits  and  as  such  it  was  an 
incident  to  the  collection  of  the  surtax  on  stockholders. 
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There  is  no  suggestion  in  that  case  that  the  act 
would  be  held  constitutional  if  applied  to  a  case  in 
which  there  are  no  undistributed  profits  in  fact  in  the 
current  year. 

The  reasoning  employed  in  that  case  supports  our 
contention  that  the  penalty  imposed  by  these  acts 
would  be  unconstitutional  if  construed  to  permit  impo- 
sition of  the  penalty  when  there  are  no  profits  in  fact 
available  for  distribution  to  stockholders. 

It  is  argued  (p.  28)  that  "deductions  are  matters 
of  Congressional  grace"  and  the  case  of  New  Colonial 
Co.  vs.  Helvering,  292  U.S.  435,  is  cited.  The  term 
"deduction"  is  there  used  in  a  limited  sense.  It  has 
reference  to  the  purely  arbitrary  deductions  which  do 
not  relate  to  the  factors  entering  into  the  actual  de- 
termination of  profits.  The  deductions  referred  to  are 
such  as  exemptions  for  the  head  of  a  family,  for  de- 
pendents, dividend  receive  credits  and  other  purely 
arbitrary  deductions  which  do  not  by  proper  account- 
ing methods  go  to  determine  the  profits  or  losses  sus- 
tained in  a  business. 

This  dictinction  was  very  clearly  pointed  out  in 
Davis  v.  U.  S.,  87  Fed.  (2d)  323  (2d  Cir.).  (See  text 
of  decision,  p.  86  of  Appendix.) 


Chinook  Investment  Co.  79 

CONCLUSION 

The  judgment  appealed  from  should  be  affirmed. 

Respectfully  submitted, 

S.  J.  BISCHOFF, 
ROBERT  T.  JACOB, 

Attorneys  for  Appellee. 
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APPENDIX 

In  Forston  vs.  Commissioner  of  Internal  Revenue, 
47  B.T.A.,  Case  No.  26,  decided  June  23,  1942,  the  tax- 
payer was  in  the  contracting  business.  In  1926  and 
1927  it  received  bonds  in  payment  for  services  rendered 
under  a  construction  contract.  It  disposed  of  the  bonds 
in  1936  at  a  loss  and  took  a  deduction  in  that  year.  The 
Commissioner  disallowed  the  loss  except  to  the  extent 
of  $2,000.00.  The  taxpayer  was  not  in  the  business  of 
buying  and  selling  bonds  but  had  on  numerous  occa- 
sions received  bonds  in  payment  for  services  rendered 
under  construction  contracts  which  the  taxpayer  later 
sold.  The  Board  held  construing  the  act  as  amended: 

"The  facts  show  clearly  that  it  was  the  cus- 
tom in  the  business  of  doing  construction  work 
for  levee  districts  to  make  payment  for  the  work 

in  its  bonds The  intent  always  was  to  sell 

such  bonds  ....  The  Company's  receipt  of  the 
bonds  in  question  in  payment  for  work  done,  there- 
fore, was  not  an  isolated  instance  of  receiving 
bonds The  general  depression  made  it  im- 
possible for  the  company  to  sell  the  bonds,  but 
the  original  intent  to  sell  them  remained.  The 
business  adversity  did  not  convert  the  original  pur- 
pose to  sell  the  bonds  into  a  purpose  of  investment. 

"The  facts  leave  no  doubt  on  the  point  that  the 
bonds  came  into  the  company's  possession  as  a 
necessary  incident  to  the  conduct  of  its  business — 
to  the  sale  of  its  services — and  they  were  not  re- 
ceived or  intended  to  be  held  as  a  capital  asset. 
Disposition  of  the  bonds  through  sale  was  likewise 
essential  to  the  carrying  on  of  its  business. 

"Under  all  of  the  facts  it  is  held  that  the  loss 
sustained  was  a  loss  upon  property  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of 
business.  The  loss  is  deductible  as  an  ordinary  loss. 
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Respondent  is  reversed  on  authority  of  the  cases 
above  cited." 

In  Hercules  Motor  Co.,  40  B.T.A.  999,  the  taxpayer 
received  trade  acceptances  in  payment  for  merchan- 
dise sold.  The  trade  acceptances  were  sold  at  a  loss. 
The  Commissioner  disallov/ed  the  loss  contending  that 
it  arose  from  the  sale  of  capital  assets.  The  Board 
held: 

"Here  the  trade  acceptances  related  directly 
to  the  sale  of  the  petitioner's  products  to  Amtorg. 
They  had  become  a  usual  and  regular  factor  in 
the  petitioner's  transactions  with  that  customer 
and  the  sales  were  accompKshed  largely  through 
the  means  of  such  obligations.  The  receipt  was 
thus  necessary  to  the  normal  conduct  of  the  peti- 
tioner's business.  Their  disposition  likewise  be- 
came essential.  Petitioner  offered  them  to  several 
potential  buyers,  finding  a  customer  in  J.  H.  Le- 
ander,  Inc.  Petitioner  had  sold  acceptances  to 
other  buyers  in  other  years.  Such  activities,  in 
our  opinion,  come  within  the  purview  of  the  statu- 
tory phrase  'held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business." 

In  Quaker  Investment  Co.  vs.  Commissioner,  B.T.A. 
Memorandum  opinion,  Docket  No.  88723,  April  12, 1939, 
the  Board  held: 

"In  General  Counsel's  Memorandum  9958, 
Cumulative  Bulletin  X-2,  pages  158  and  159,  it 
was  held: 

".  .  .  .  this  office  is  of  the  opinion  that  a  person 
who  buys  and  sells  securities  for  his  own  account 
exclusively  may  be  engaged  in  a  trade  or  busi- 
ness even  though  he  cannot  be  treated  as  a  *mer- 
chant'  or  ^dealer  in  securities.'  and  that  in  a  case 
where  property  is  held  primarily  for  sale  in  the 
course  of  a  trade  of  business  section  101  of  the 
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Revenue  Act  of  1928,  pertaining  to  capital  gains 
and  losses,  and  the  corresponding  sections  of 
Revenue  Acts  of  1926  and  1934  do  not  apply,  re- 
gardless of  whether  the  transaction  results  in  a 
gain  or  in  a  loss." 

"The  facts  here  plainly  show  that  the  petition- 
er was  organized  for  the  very  purpose  of  purchas- 
ing and  selling  securities 

Since  the  securities  in  question  were  held  pri- 
marily for  sale  by  the  petitioner  in  the  course 
of  its  regular  business,  the  Board  is  of  the  opin- 
ion that  there  is  no  merit  in  the  respondent's  con- 
tention that  the  profit  realized  from  the  sale  of 
the  securities  was  from  a  sale  of  capital  assets." 

Income  tax  ruling  3253 — 1939 — one  cumulative  bul- 
letin, Part  1,  Page  178,  is  as  follows : 

"Advice  is  requested  in  the  case  of  the  M  Corpora- 
tion relative  to  the  dividends  paid  credit  provided 
in  Section  27  of  the  Revenue  Act  of  1936  in  the 
computation  of  surtax  on  undistributed  profits 
imposed  by  Section  14  of  that  Act. 

"The  M  Corporation  keepse  its  books  of  ac- 
count on  the  accrual  basis.  At  the  close  of  business 
on  December  31,  1936,  it  had  no  accumulated  earn- 
ings and  for  the  calendar  year  1937  its  books 
showed  net  earnings  or  profits  of  $5,000  after  tak- 
ing into  consideration  a  loss  of  $5,000,  during  the 
year  from  the  sale  of  securities.  As  the  corpora- 
tion for  Federal  income  tax  purposes,  was  limited 
to  a  capital  net  loss  of  $2,000,  its  net  income  for 
such  purposes  amounted  to  $8,000.  The  amount  of 
$8,000  was  distributed  to  stockholders  during  tha 
year.  The  question  involved  is  the  amount  of  the 
dividends  paid  credit  allowable  to  the  corporation. 

"While  the  corporation's  net  income,  for  Fed- 
eral income  tax  purposes,  was  $8,000,  in  determin- 
ing its  actual  earnings  or  profits  for  the  year  avail- 
able for  distribution  as  dividends  this  amount  must 
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be  reduced  by  $3,000,  the  amount  of  the  loss  not 
allowable  for  income  tax  purposes.  Furthermore^ 
a  proper  reserve  for  the  payment  of  accrued  in- 
come taxes  is  deductible  in  the  computation  of  the 
earnings  or  profits,  which,  in  this  instance, 
amounts  to  $820.  Accordingly,  the  earnings  or 
profits  available  for  distribution  as  dividends 
amounted  to  $4,180  ($8,000  less  $3,000  and  $820). 
(Cf.  G.C.M.  2951,  C.B.  VII-1,  160  (1928).  Since  a 
dividend  paid  credit  is  not  allowable  when  the  dis- 
tribution is  not  paid  out  o  fearnings  or  profits,  and 
since  only  $4,180  of  the  $8,000  distribution  in  1937 
by  the  M  Corporation  was  so  paid,  the  corpora- 
tion is  entitled  to  a  dividends  paid  credit  of  $4,180 
under  section  27(a)  of  the  Revenue  Act  of  1936." 

In  Weyerhauser  vs.  Commissioner,  33  B,T.A.  594,. 

the  Board  held : 

"Inferentially  he.  (Commissioner)  argues  that  the 
phrase  'earnings  or  profits'  should  be  construed  to 
be  synonymous  with  'taxable  net  income';  that 
since  the  company  had  no  taxable  net  income,  the 
distributions  to  its  stockholders  were  not  distribu- 
tions of  earnings  and  profits  and  hence  were  not 
taxable.  Manifestly,  this  contention  cannot  be 
sustained. 

"  'Net  income',  in  the  language  of  the  statute 
(Sec.  21,  Revenue  Act  of  1928),  'means  the  gross 
income  computed  under  section  22  less  the  deduc- 
tions allowed  by  section  23.'  Gross  income,  as  de- 
fined by  section  22,  includes  gains,  profits  and  in- 
come derived  from  salaries,  wages  or  compensa- 
tion for  personal  services,  from  professions,  voca- 
tions, trades  and  businesses,  as  well  as  from  inter- 
ests, rent,  dividends,  securities  and  'income  derived 
from  any  source  whatever.'  The  section,  however, 
specifically  provides  for  the  exclusion  of  life  in- 
surance, annuities,  gifts,  bequests,  devises  and  in- 
terest upon  the  obligations  of  a  state,  territory  or 
any  political  subdivision  thereof. 
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"The  deductions  allowed  include  all  ordinary 
and  necessary  exrenses,  interest,  losses,  bad  debts, 
depreciation,  depletion,  net  losses  of  prior  years  to 
the  extent  provided  in  section  117,  dividends  re- 
ceived from  domestic  corporations,  and  dividends 
from  a  foreign  corporation  derivin.g  more  than  50 
per  cent  of  its  gross  income  from  sources  within 
the  United  States. 

"In  determining  the  'taxable  net  income'  of  a 
corporation,  in  addition  to  the  deductions  set  forth 
above,  certain  credits  are  allowed  by  section  26. 
It  is  apparent,  therefore,  that  ^taxable  net  income^ 
is  purely  a  statutory  concept. 

"Earnings  and  profits,  on  the  other  hand,  are 
not  defined  by  the  act ;  but  they  have  a  settled  and 
well  defined  meaning  in  accounting.  Generally 
speaking,  they  are  computed  by  deducting  from 
gross  receipts  the  expense  of  producing  them. 
(Citations.)  Thus,  under  the  ordinary  method  of 
accounting,  in  computing  earnings  and  profits 
there  will  be  deducted,  not  only  the  items  shown 
above,  but  others  which  are  not,  under  the  statute, 
deductible  in  computing  taxable  net  income.  In  this 
classification  may  be  listed  such  items  as  extra- 
ordinary expenses,  charitable  contributions,  taxes 
paid  the  Federal  Government,  and  taxes  assessed 
against  local  benefits  tending  to  increase  the  value 
of  the  property.  (Citations.)  Again,  many  items, 
such  as  interest  upon  the  obligations  of  a  state 
or  political  subdivision,  tax-free  Federal  securi- 
ties, and  dividends  from  other  corporations, 
must  necessarily  be  considered  in  computing  earn- 
ings and  profits,  though  forming  no  part  of  tax- 
able net  income. 

"But  it  is  argued  that  the  statutory  net  loss 
as  defined  by  section  117,  *is  a  pure  business  loss', 
and  should  be  considered  in  computing  earnings 
and  profits  for  1928,  'without  differentiation  from 
other  losses  allowed  as  deductions  by  section  23'. 
This  argument  loses  sight  of  the  fact  that  Con- 
gress, in  enacting  section  23,  was  concerned  only 
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with  deductions  to  be  allowed  in  computing  net  in- 
come; it  was  neither  defining  earnings  anr  profits, 
nor  providing  a  method  for  computing  them." 

In  Davis  vs.  U.  S.,  87  Fed.  (2d)  323  (2d  Cir.),  the 
court  said: 

"It  will  be  well  to  note  at  the  start  that  our 
scheme  of  income  taxation  provides  for  a  method 
of  computation  whereby  all  receipts  during  the 
taxable  period  which  are  defined  as  a  gross  income 
are  gathered  together  and  from  the  total  are  taken 
certain  necessary  items  like  cost  of  property  sold ; 
ordinary  and  necessary  expenses  incurred  in  get- 
ting the  so-called  gross  income;  depreciation,  de- 
pletion and  the  like  in  order  to  reduce  the  amount 
computed  as  gross  income  to  what  is  in  fact  in- 
come under  the  rule  of  Eisner  v.  Macomber,  252 
U.S.  189,  and  so  lawfully  taxable  as  such.  In  this 
way  true  income  is  ascertained  by  taking  from 
gross  income  as  defined  that  which  is  necessary 
as  a  matter  of  actual  fact  in  order  to  determine 
what  as  a  matter  of  law  may  be  taxed  as  income. 
"While  such  subtractions  are  called  deductions,  as 
indeed  they  are,  they  are  not  to  be  confused  with 
deductions  of  another  sort  like  personal  exemp- 
tions; deductions  for  taxes  paid;  losses  sustained 
in  unrelated  transactions  and  the  other  like  privi- 
leges which  Congress  has  seen  fit  to  accord  to  in- 
come taxpayers  under  classifications  it  has  estab- 
lished. While  the  first  kind  of  deductions  are  in- 
herently necessary  as  a  matter  of  computation  to 
arrive  at  income,  the  second  may  be  allowed  or  not 
in  the  sound  discretion  of  Congress;  the  only  re- 
striction being  that  it  dees  not  act  arbitrarily  so  as 
to  set  up  in  effect  a  classification  for  taxation  so 
unreasonable  as  to  be  violation  of  the  fifth  amend- 
ment. Such  deductions  as  distinguished  from  the 
first  kind,  are  allowed  by  Congress  wholly  as  a 
matter  of  grace. 

"The  loss  which  the  appellant  tried  to  deduct 
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from  his  unrelated  income  falls  within  the  second 
class  of  deductions  of  which  mention  has  been 
made  and  so  its  limitation  as  in  Sec  23  (r)  was  one 
which  Congress  could  control  in  its  sound  discre- 
tion without  apportionment." 

In  Corporate  Investment  Co.  v.  Commissioner,  40 
B.T.A.  1156,  the  Board  of  Tax  Appeals  held: 

"If  Congress  had  intended  to  penalize  the  corpora- 
tion for  accumulating  a  surplus  in  prior  years  or 
for  failing  to  distribute  such  a  surplus  in  the  tax- 
able year,  it  would  hardly  have  measured  the  pen- 
alty by  the  earnings  of  the  current  year  or  relieved 
the  corporation  from  the  penalty  upon  the  condi- 
tion that  the  earnings  of  the  current  year  were 
distributed  to  or  reported  by  the  stockholders.  .  . 
Thus  it  appears  that  Congress  was  thinking  in 
terms  of  current  income  and  current  gains  and 
profits  when  it  enacted  the  provisions  of  Section 
104.  The  Bureau  has  always  interpreted  similar 
provisions  of  section  104.  The  Bureau  has  always 
interpreted  similar  provisions  as  referring  to 
'gains  and  profits'  of  and  'availed  of  in  the  cur- 
rent taxable  year.  O.D.  188,  1  C.B.  182;  I.  T.  1572, 
C.B.  II— 1,  139.  The  decisions  of  the  Board  are 
to  the  same  effect.  United  Business  Corporation 
of  America,  33  B.T.A.  83;  remanded,  C.C.A.,  2d 
Cir.,  Aug.  31, 1936;  Almours  Securities,  Inc.,  35  B. 
T.A.  61;  affd.  91  Fed.  (2d)  427,  (C.C.A.,  5th  Cir.) ; 
certiorari  denied,  302  U.S.  765;  Dill  Manufactur- 
ing Co.,  39  B.T.A.  1023." 


